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IV. ROLE OF KIPO IN PROMOTING TECHNOLOGICAL
DEVELOPMENT

KIPO, a “central executive agency”''® with a staff of 1,511,""° has a
broad and ambitious mission. It does not view itself “simply as a system
confined to administrative activity,”'*® but rather as a comprehensive
organization with a mission “to enhance technological innovation and
industrial development by facilitating the creation, commercialization,
utilization, and protection of [intellectual property].”'*! As the current
Commissioner of KIPO, Jung-Sik Koh, stated, “Our mission is to help
Korea become an advanced country, by providing legal and institutional
administration with regard to the creation and utilization of highly
creative, value-added intellectual property and by promoting technological
innovation and industrial development.”'*

KIPO’s mission of facilitating use of the patent system to promote
development far exceeds that of other intellectual property offices, and it
is one that the patent offices of other emerging countries would do well
to consider. While KIPO sees its functions as involving capacity
building through direct interaction with Korean enterprises, most patent
offices see their functions limited largely to patent examination, patent
promotion, and administration of the patent laws. For example, although
the mission of the United States Patent and Trademark Office (USPTO)
“is to ensure that the intellectual property system contributes to a strong
global economy, encourages investment in innovation, and fosters

118. See KIPO, KIPO’s History, http://www.kipo.go.kr/kpo/eng/ (last visited Mar.
18, 2010). Although created in 1949, KIPO came into its own in 1977 when it was re-
established as an external administration of the Ministry of Commerce and Industry. Its
legal status changed in 2006 to that of a central executive agency, reporting directly to the
Prime Minister and the Minister of Knowledge Economy. Id.

119. ANNUAL REPORT 2008, KIPO, at 15, http://www.kipo.go.kr/kpo/user.tdf?a=
user.english.html. Html App&c=60109&catmenu=ek60101 [hereinafter ANNUAL REPORT].

120. Keun Lee et al,, Industrial Property (IP) Rights and Technological Development in
the Republic of Korea 5 (2003) (study sponsored by the Korean Intellectual Property
Office and the World Intellectual Property Organization, on file with authors), available at
http://www keunlee.com/modules/board/bd_view.html?no=12&id=eng research_book&p=
1&or=bd_order&al=asc.

121.  See VISION AND GOALS, KIPO, supra note 74.

122, See KIPO, Welcome to KIPO (May 2008), supra note 74, http://www kipo.
go.kr/kpo/eng/. The Commissioner has also stated that KIPO is “striving to transform our
manufacturing-intensive society into an intellectual property-intensive nation.” ANNUAL
REPORT, supra note 119, at 9.
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entrepreneurial spirit,” the statement narrowly defines the office’s
functions as follows:

The USPTO promotes industrial and technological progress in the United States
and strengthens the national economy by: Administering the laws relating to
patents and trademarks. Advising the Secretary of Commerce, the President of the
United States, and the administration on patent, trademark, and copyright protection.
Advising the Secretary of Commerce, the President of the United States, and the
Administration on the trade-related aspects of intellectual property.123

In 2003, the European Commission issued a report entitled, “Role of
national patent offices, the European Patent Office, as well as the
Japanese and US patent offices in promoting the patent system,”'**
which, by contrast, underscored the unique expansive nature of KIPO.
The report found that the patent offices in the study tended to focus their
promotional activities on raising general awareness about patents'>’ and
providing training that “is generally limited to developing the skills of
users already familiar with the patent system.”'*® The report concluded
that the patent offices were not providing the sorts of “promotional
activities aimed at stimulating ‘action’,” which “should preferably
involve personalized activities or face-to-face contact.”*’ According to
the report, “Most [national patent offices] seem ill equipped to provide
such tailored and personal services, which may be a prerequisite for the
effective participation of small users, [small and medium-sized
enterprises] and private inventors, in particular, in the patent system.”'*®
KIPO has not only established that it is well equipped to provide
“tailored and personal services,” it has embraced the need “[t]o reinforce
the basis of IP protection”'® as one of its strategic goals and produced a

123.  USPTO, Our Business: An Introduction to the USPTO, Mission, United States
Patent and Trademark Office, http://www.uspto.gov/web/menu/intro.html. The mission of the
Japan Patent Office defines the office’s purpose and objectives in a fashion even narrower
than that of the USPTO: “To become an organization with enthusiastic people who can
flexibly and quickly respond to changes in the IP environment.” See Japan Patent Office,
JPO’s Vision, http://www.jpo.go.jp/cgi/linke.cgi?url=/shoukai e/soshiki e/ jpo_vision_e.htm.

124. IBM, ROLE OF NATIONAL PATENT OFFICES, THE EUROPEAN PATENT OFFICE, AS
WELL AS THE JAPANESE AND US PATENT OFFICES IN PROMOTING THE PATENT SYSTEM:
FINAL REPORT TO THE EUROPEAN COMMISSION, Feb. 14, 2003, available at http://ec.
europa.cu/internal_market/indprop/docs/patent/studies/offices_en.pdf.

125. Id. ate.

126. Id.
127. Id.
128.  Id.

129.  KIPO, supra note 74, Visions and Goals. Strategic Goal No. 3 contains the following
performance goals:
To facilitate the utilization of patent information to increase the overall
productivity of R&D projects; To strengthen the capability of universities and
public research institutes with regard to the creation and management of IP.
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host of highly effective patent-related services, programs, and institutions
that, by facilitating the rapid accumulation of technological capacity,
have had a significant impact on Korean industrial development. The
remainder of this section will detail some of Korea’s noteworthy initiatives,
including assistance to small- and medium-sized enterprises, providing
broad-based education and training, and establishing a host of applicant-
friendly patent office policies.

A. Assistance to Small and Medium-Sized Enterprises

The largest focus of KIPO’s attention has been directed toward small-
and medium-sized enterprises (SMEs).!*® SMEs are often the backbone
of economic development in emerging economies and, according to two
recent studies, tend to be more reliant on patents for their survival than
larger companies;"’' however, SMEs generally have a poor understanding
of the patent system."*> Developing the patent capacity of SMEs should
therefore be an important part of any patent office’s agenda, but the
economic history of Korea has made a focus on SMEs especially relevant
for KIPO. Large conglomerates (for example, Samsung and LG), called
chaebols, have traditionally dominated economic growth in Korea. A
Korean financial crisis in 1997 caused approximately one-third of the
top thirty chaebols to go bankrupt,”®> however, and that crisis both
allowed SMEs to increase their share in the economy and pointed to
their importance in ensuring the nation’s longstanding financial
wellbeing.'** KIPO’s SME-focused activities thus not only target an
important sector of the economy particularly needy of assistance, they
also help advance the goal of diversifying the economy.

To build the basis of patent management by strengthening the [P competence
of SMEs; To enlarge the foundation for raising excellent IP experts.
Id
130.  An additional important focus has been universities and public research institutes.
In order to strengthen patent capacity, about twenty KIPO patent management advisors
service the IP needs of universities and research institutes by, among other things, carrying out
patent asset assessments. In addition, KIPO established an online University Intellectual
Property Center to enable university technology transfer managers to communicate and
exchange ideas. ANNUAL REPORT, supra note 119, at 33.
131.  See Zink, supra note 9, at 24.
132. Lee, supra note 120, at 40.
133. Lee, supra note 2, at 15. The surviving Chaebols were able to withstand the
crisis, at least in part due to their technological capacities. Id.
134. Lee, supra note 120, at 40.
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To maximize access to SMEs, KIPO has established Regional IP
Centers throughout the country. Twenty-nine centers were operating in
2008. The centers, staffed by patent specialists, provide patent consulting
services to SMEs in the areas of technology development, patent
information analysis, and commercialization. According to the KIPO
20082009 Annual Report:

A patent information consultation provides customized searches for patent trend
analysis and technology direction and also for preventing duplicate and redundant
investment as well as patent disputes. A patent commercialization consulting service
matches potential licensees with potential licensors for a successful technology
transfer by using KIPQ’s database.!33

The consultations are not offered to all SMEs, but only to those that, on
the basis of a preliminary diagnosis, KIPO determines demonstrate
sufficient innovative capability and are likely to contribute to economic
growth.”*® The selected SMEs not only receive in-depth, tailor-made
consultation services, but if they find themselves confronting “IP
challenges,”"’ they are entitled to the services of an “IP Management
Support Dream Team,” which consists of at least one patent agent, lawyer,
and professional engineer, to help them address the challenges.!*®

Although only select SMEs qualify for customized consulting, all
SME:s are entitled to take advantage of the expertise of KIPO and the
Regional IP Centers and to benefit from patent education programs that
focus on the training of SME in-house patent specialists. A particularly
innovative service is available to SMEs with significant patent assets but
insufficient funds. For such enterprises, KIPO provides a patent valuation
service so that the SMEs can use their intellectual property as security to
obtain loans.'”

KIPO also administers a technology transfer trading system. It
provides “patent trade experts” who help SMEs find technology transfer
partners, and it manages an on-line database, called “IP-Mart,”m where
potential licensors can list their patents, and potential licensees can

135.  ANNUAL REPORT, supra note 119, at 37.

136. See id at 34. Under the program, Regional IP Center specialists visit and SME and
carry out the diagnosis. If an SME is selected, “special staff members of KIPO visit and
provide [P management consulting.” Id In 2008, 147 SMEs received consulting services,
seventy SMEs received intensive support, and the centers provided some form of consultation
advice approximately 5,900 times. Id. at 35.

137. Id. at 37. Presumably, “IP challenges” include litigation or threats of litigation,
as well as difficulties in prosecuting patent applications or licensing patents. Id.

138. Id

139. Id. at 33.

140. 1P Mart, at http://www.ipmart.or.kr (Available in Korean) (last visited Mar. 18,
2010).
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search for patents using technology matching software.'"! A new addition
to IP-Mart concerns a policy relating to unexploited government-owned
patents. To promote the use of government-owned technology, a
qualified Korean enterprise may obtain a one-year royalty-free license to
exploit a patent that has remained idle for three years following
registration. Royalty payments for the following three years are subject
to a 50% reduction.'*”

In addition to the Regional IP Centers, KIPO maintains a Patent
Consulting Center in Seoul, which operates very much like a legal aid
clinic. With the objective of serving individuals and enterprises who
cannot afford private representation, the center’s attorneys offer free
consultations and advice on patent applications and proceedings. The
center began operations in April 2005 and initially provided an average
of 154 consultations a month. By the end of 2007, the number of
consultations had increased to 430 a month, or a yearly total of 5,160.'**

Even more ambitious is the KIPO Center for Overseas Protection of
IPRs, the purpose of which is to protect the interest of Korean companies
that possess patent rights in foreign countries. The center not only
investigates alleged infringements against Korean companies and provides
free advice to companies that are faced with infringement, it also
subsidizes the costs of instituting and maintaining lawsuits, including the
costs of trial, when Korean companies take action against foreign
infringements.'**

B. Education and Patent Information

Affiliated with KIPO are three organizations that share the objective
of using the patent system to promote economic development. Those
organizations are the International Intellectual Property Training
Institute (ITPTI), the Korean Invention Promotion Association (KIPA),
discussed above, and the Korean Institute of Patent Information (KIPI).
Together these organizations form a tightly integrated and highly
effective web of support for Korean patent policy.

141. ANNUAL REPORT, supra note 119, at 33.

142, Id

143. KIPO, ANNUAL REPORT 2007, at 44, http://www .kipo.go.kr/kpo/user.tdf.

144. Figures were not available on the number of foreign infringement actions that
the Center for Overseas Protection of IPRs had subsidized. Id. at 45.
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1. IIPTI

IIPTI, a “sub-organization” of KIPQO, is committed to providing broad-
based public education in intellectual property. Going well beyond the
mandate of most patent offices to provide training only to patent
examiners, I[IPTI has a “twofold objective of helping domestic and
international intellectual property professionals become leaders of the
knowledge-information society and laying the foundation for the
creation of IP through the promotion of invention education.”*® In
carrying out its objective, IIPTI provides an impressive number of
training courses and programs directed at the private sector, including
custom-tailored programs offered at the headquarters of Korean
companies. Typical IIPTI courses include a basic understanding of the
patent application and litigation process, ability to decipher and make
best use of patent specifications, patent mapping, and practical use of
patent information.!46

A unique feature of IIPTI is its focus on invention education and the
creation of intellectual property awareness in students as young as those
in primary school. Through its Invention Education Center, IIPTI has
created school-based curricula and study materials, which together with
teacher education resources, encourage and hone skills in creativity and
inventive activity as well as provide rudimentary training in patent law
and the patent process. With a primary purpose of cultivating future
“leaders of the knowledge-based world,”'¥” the IIPTI curricula have
been welcomed and well integrated in Korean classrooms nationwide.

The success of IIPTI has caused it to look outward and expand its
international training offerings. IIPTI has organized multilateral programs
in conjunction with the World Intellectual Property Organization
(WIPO),"® the Association of Southeast Asian Nations (ASEAN), Asia-
Pacific Economic Cooperation (APEC), and the South Asian Association
for Regional Cooperation (SAARC), and it has carried out bilateral
activities in cooperation with institutions in Azerbaijan, Brazil, China,

145. International Intellectual Property Training Institute, IIPTI Training Service Charter
(2009), http://www.iipti.org/ [hereinafter IIPTT].

146. Id. (Training Programs). It should be noted that [IPTT also provides extensive
patent attorney training, including a thirty-five day course for all those who passed the Korean
patent attorney exam. Id.

147.  Id. (Greeting).

148. Those programs include a 2006 regional seminar on the Patent Cooperation Treaty
at which one of the authors of this article (Jay A. Erstling) was a principal instructor. See
supra note *.
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Malaysia, and Vietnam.'* In 2006, IIPTI was designated a “WIPO
Partner,” which resulted in IIPTI assuming increased regional leadership
responsibility for intellectual property training and education.

2. KIPA

IIPTI works in close cooperation with KIPA, the invention promotion
organization discussed above, to benefit from KIPA’s expertise in the
development of online and e-learning training materials, some of which
are international in scope. Two KIPA projects organized in conjunction
with WIPO, KIPO, and IIPTI have received especially wide coverage.
One, the /P Panorama, is an English-language e-learning program that
provides intellectual property understanding and instruction to
businesses.”® The other, PCT-ROAD, is a software program for use by
small national patent offices that provides detailed instructions on how
to receive and process international applications filed under the Patent
Cooperation Treaty (PCT).">' KIPA’s most recent project is IP Xpedite,
which is being carried out in conjunction with APEC and aims to
enhance patent awareness and use of patent information within the
APEC region,'*

Since 2008 KIPA has hosted the “IP Academy,” a national intellectual
property education portal that houses the country’s principal online
intellectual property learning programs.'> In its first year of operation,
the I[P Academy offered approximately 140 online programs and
approximately 270,000 people participated in at least one of them.'**

149. TIPTL supranote 145 (International Activities). In 2008, for example, [IPTI
organized seven international seminars for 129 participants. See ANNUAL REPORT, supra
note 74, at 43.

150. ANNUAL REPORT, supra note 74, at 44. It is interesting to note that the first
segment of the IP Panorama begins with an analysis of why intellectual property is
important to SMEs.

151. ANNUAL REPORT, supra note 74, at 29. The PCT, a treaty administered by
WIPO, establishes an international patent application filing system to which 142 countries—
most of which possess small, under-utilized and under-resourced patent offices—belong.
WORLD INTELL. PROP. ORG., PCT-ROAD, http://www.wipo.int/pct-safe/en/pctroad/ (ROAD
stands for PCT Receiving Office Administration, has been distributed to at least 24 countries)
(last visited Mar. 18, 2010).

152.  IP Academy.net, IP Xpedite, http://global.ipacademy.net/ [hereinafter IP Academy]
(last visited Mar. 18, 2010).

153.  Id (Select: First Visit, About Us for a brief description of IP Academy); ANNUAL
REPORT, supra note 119, at 43.

154. Id
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3. KIPI

The provision of patent information is another key component in
Korea’s strategy to use the patent system to promote growth. It is
widely accepted that published patents and patent applications constitute
one of the best sources of technical information available for carrying
out research and development. Searching published patents and patent
applications is also an essential step in assessing the potential
patentability of inventions. KIPI, an affiliated public institute of
KIPO," was founded in 1995 to provide patent information and thereby
“to strengthen national industrial competitiveness and contribute to
technological development by providing people (in industries, institutes
and academies, and specialists, such as patent attorneys) with domestic
and foreign information relevant to [intellectual property rights].”'*®

KIPI has a three-pronged patent information mandate: to provide
public service, on-demand service, and support for KIPO. In the first
category, KIPI operates and maintains a free, publicly available internet-
based patent document search service, called KIPRIS (Korea Intellectual
Property Rights Information Service) that includes all published Korean
patent applications."”’” Since 2002, KIPI has also operated a Patent Customer
Call Center to provide free-of-charge telephone and on-line counseling
services. Most of the advice sought tends to concern patent application
procedures, patent disputes, and instructions on searching patent information,
but no question is deemed irrelevant. The call center also maintains what
it calls an “Angel Call Service,” “whereby counselors call customers
beforehand to inform them of major developments regarding their
applications”;'*® counselors also pay visits to enterprises and schools to
provide personalized information about carrying out patent searches and
filing patent applications.'” About 350 counselors are available to serve
the public.'®

KIPI’s on-demand activities, carried out under the name “FORX”
(Forecast by Reliable Experts), consist of commercial patent research,
analysis and evaluation services available to private enterprises, public

155.  JaeChon Park, CEO’s Message, Korean Institute of Patent Information, http://eng.
kipi.or.kr/kipi/overviewl.jsp (last visited Mar. 18, 2010).

156. Lee, supra note 120, at 99.

157. Korean Institute of Patent Information, KIPRIS, http://eng.kipris.or.kr/eng
/main/main_eng.jsp (last visited Mar. 18, 2010).

158. Id., Patent Customer Call Center, http://eng.kipi.or.kr/business/business1-2.jsp
(last visited Mar. 18, 2010).

159. Id.
160. Id
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institutions, and independent inventors. The assistance KIPI provides is
extensive, including patentability, state of the art, validity, and freedom
to operate patent searches; and competitor, patent trend, and patent
landscape analyses.'®!

There is a fine line between KIPO and its affiliated organizations, and
the support that KIPI provides KIPO demonstrates just how fine that line
is. Pursuant to Article 58 of the Patent Act,'®> KIPI carries out and
analyzes the results of searches of the prior art'® as part of the KIPO
examination process for all pending Korean patent applications. It also
assigns patent classification codes to pending patent applications so that
the applications can be assigned to appropriate KIPO patent examination
units, correctly filed, and easily retrieved.'®

C. Applicant-Friendly Policies
KIPO Commissioner Jung-Sik Koh has written:

To accomplish [KIPO’s] mission, our officials will do their best to help you
with fast, accurate, world-class examinations and trials so that your innovative
ideas can swiftly come to fruition in the form of intellectual property rights.165

161. Id; FORX, http://eng kipi.or.kr/business/business2-1.jsp (last visited Mar. 18,
2010).

162. Korean Patent Act, art. 58(1) (2009), provides:

Search for Prior Art etc. (1) If considered necessary for examination of a patent
application (including an international search or international preliminary
examination), the Commissioner of the Korean Intellectual Property Office may
designate a specialized search organization and request it to search for prior art,
grant an international patent classification, and conduct other tasks prescribed by
Presidential Decree.

Id. See supra note 25.

163. Korean Patent Act, art. 29 (2009). The prior art is defined as:

(i) inventions publicly known or worked within or outside of the Republic of
Korea before the filing of the patent application; or
(ii) inventions described in a publication distributed in the Republic of Korea
or in a foreign country before the filing of the patent application or inventions
published through electric telecommunication lines as prescribed
by Presidential Decree.
Id.

164. It is thus conceivable that a Korean SME may request KIPI’s on-demand service to
carry out a patentability search on a potentially patentable invention; on the basis of the
positive results of that search, the SME will choose to file a patent application; and that
patent application will in turn will be searched by KIPI’s KIPO support service.

165. KIPO, Welcome to KIPO, http://www kipo.go.kr/kpo/eng/ (last visited Mar. 18,
2010).
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While such a statement might easily be dismissed as a platitude, the
KIPO staff take it seriously, viewing it as their goal to “develop a
customer-oriented [intellectual property rights] system.”'®® Consistent with
Korean policy, KIPO defines a customer-oriented system as one that
“works in harmony with the global economic environment” and “will
continue to encourage people to create [intellectual property rights].'"’
KIPO operates on the assumption that responsive, user-friendly policies
and procedures promote innovation and the filing of patent applications.
It also attempts to model the innovative behavior it expects of its Korean
citizens.'®®

1. Electronic Filing of Patent Applications

A prime example of Korea’s attempt to encourage innovative behavior
among its citizens concerns the electronic filing of patent applications,
now common in many patent offices. KIPO moved from Seoul, Korea’s
capital and commercial center, to the smaller city of Daejeon'® in 1998,
making it less convenient for the direct filing of patent applications with
the office. As mentioned above, KIPO responded in 1999 by introducing
“KIPOnet,” the first system for the electronic filing of patent applications,
and it achieved a paperless patent administration system by 2002,'”° an
accomplishment still not realized in most offices. KIPO is now working
on th?”third generation of “KIPOnet,” which it expects to launch in
2012.

2. Customer-Tailored Patent Examination

KIPO’s evolving approach toward patent examination is the most
recent example of the office’s customer-oriented policymaking. KIPO
had earlier adopted a policy that emphasized speed of patent examination,
and in 2006 and 2007, the office succeeded in reducing the period of
examination leading to the issuance of the first office action (i.e., the
first evaluation of patentability) to a world-record time of 9.8 months.'”

166. Id., KIPO’s Activities, Vision and Goals, Strategic Goal 1.

167. Id

168. Interview with Kuiwou Kwon, supra note 7.

169. 1It’s Dagjeon, Relocation of Government Offices to Dagjeon and 1993 Exposition,
http://www.daejeon.go.kr/language/english/aboutdaejeon/history/exposition/index.html
(Situated in the middle of the country, Daejeon is the home of several Korean government
agencies and several important scientific research institutes.) (last visited Mar. 18, 2010).

170. ANNUAL REPORT, supra note 74, at 27-28.

171. Id. at 28.
172. Id. at19.
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However, a large increase in the number of applications being filed as
well as increasing concerns about the quality of the speedy examination
results led KIPO to rethink its policy'”” and on October 1, 2008, it
introduced the first-ever three-track, “customer-tailored” examination
system.174

The three tracks that make up the system are accelerated (also known
as preferential) examination, normal examination, and deferred examination,
and applicants are free to choose among them.'”” Applicants who
wish to obtain a patent as soon as possible in order to secure a position
in the market or commence an infringement action will gravitate to
accelerated examination, in which case they will generally receive first
office actions within two to three months of filing the examination
request.'”® Examination for applicants who choose the normal route,
which presumably constitutes the major bulk of applicants, will generally
take sixteen months, a figure that represents an increase over earlier
pendency rates but one that is still highly responsive.'”” Applicants who
opt for deferred examination get to select the time at which KIPO will
commence the examination of their applications—by far the most
innovative aspect of the new system—and the time periods from which
they may choose range from eighteen months from the date of filing the
examination request to five years from the filing date. Customer-
deferred examination may appeal to applicants who are not in a rush to
obtain patents due to commercialization, marketing, or financial concerns,
or who simply wish to reduce the cost of maintaining a patent.'”®

According to early statistics published by KIPO, during the period
from October through December 2008, demand for accelerated
examination remained at fewer than 100 applications a month, but
demand for deferred examination increased from 8 applications in

173. A KIPO survey of 1,000 applicants showed that patent examination quality had
become “an important concern” and that applicants preferred customer-tailored examination
over expedited examination. See KIPO'’s Policy Shift from “Fast-for-All” Examination
to “Customer-Tailored” High Quality Examination, KiM & CHANG NEWSLETTER,
Summer 2008, at 3, available at hitp://www.ip.kimchang.com/UserFiles/files/KandC IP
Summer 2008%5B0%35D.pdf.

174.  See Press Release, KIPO supra note 165, July 2, 2008 (Providing the customer-
tailored patent examination system).

175. Id

176. ANNUAL REPORT, supra note 74, at 19-20.
177. Id. at20.

178. Id.

473

HeinOnline -- 11 San Diego Int'l L.J. 473 2009-2010



October to 695 applications in December.'” 1t is too early, however, to
predict longer-term trends.'*

V. IMPACT OF KOREA’S PATENT POLICIES
A. Impact on Korean Economic Growth

While it is impossible to quantify the degree to which Korea’s policy
of building patent capacity has contributed to Korea’s rapid growth,
there is little doubt that Korea’s emphasis on creating a patent system
that has emphasized capability building and technological development
has played a substantial role. A quick look at Korean patent statistics
shows that Korean patenting activity has increased and matured as the
Korean economy and technological infrastructure grew.

The number of patent applications filed in Korea has grown by more
than 9,000 percent since 1970. In that year, when the Korean economy
first began to catch up with the economies of the major industrialized
countries, the number of patent applications filed was 1,846. The number
increased to 78,499 in 1995, and in 2008, the latest year for which
figures are available, the total was 170, 632.'8! Korea now ranks fourth
in the number of applications filed worldwide, following only the United
States, China, and Japan,182 and it is the fifth ranked country in terms of
the number of patents in force per 100,000 inhabitants.'® Both those
figures are considered important indicators of a country’s competitiveness.

Just as telling is the ratio of Koreans filing patent applications in
Korea to the number of foreign applicants. The changes in that ratio
parallel the path of Korean economic development.'®* Prior to the 1970s
when the Korean economy was still suffering, few foreigners had an
interest in obtaining Korean patent rights, and Korean patent applicants

179. Id

180. According to Kui Wou Kwon, [P Attaché, Embassy of the Republic of Korea,
KIPO has recently introduced a fourth examination track: “super speed examination,” aimed
at encouraging advancements in “green technologies” by promising a first office action
within one month of the examination request for particular inventions. Memorandum from
Kui Wou Kwon (October 2009) (on file with authors).

181.  See Korean Intellectual Property Rights Information Service, Statistics, Applications,
http://eng kipris.or.kr/eng/reference/statistics.jsp (last visited Mar. 18, 2010); ANNUAL
REPORT, supra note 74, at 58. In 1965, about the time when Korea first began its development
drive, the number of applications was 1,018.

182. 'WORLD INTELL. PROP. ORG., WORLD PATENT REPORT 2008, at 14, available at
http://www.wipo.int/export/sites/www/ipstats/en/statistics/patents/pdf/wipo_pub 931.pdf
[hereinafter WIPO].

183. ANNUAL REPORT, supra note 119, at 14.

184.  See Lee, supranote 2, at 17.
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outnumbered foreign ones. In 1970, for example, Korean applicants
filed 65.4% of applications while foreign applicants filed only 34.6%.'®’
As the Korean economy began to develop and foreign enterprises took
notice, an influx of foreign investment followed. Foreign patenting
activity also increased as Korean enterprises welcomed the importation
of needed technology and technical assistance. As a result, foreign patent
applicants began to outnumber Korean ones. In 1980, a year in which
5,070 applications were filed, 24.5% of them were filed by Koreans
while 75.5% were filed by foreigners. Beginning in 1992, that trend
changed again because the capacity of Korean enterprises had improved
sufficiently to diminish the need for foreign technology and investment.
In 1992, Korean applicants filed 51.3% of the total of 31,073
applications, while foreign applicants filed 48.7%.'*¢ Since then, the
percentage of Korean patent filings has increased to more than 70%: in
2008, Korean applicants filed 127,114, or 74.5%, of the total number of
applications filed (170,632)."*

As the Korean economy began its development takeoff and Korean
enterprises became technology exporters, Korean applicants increasingly
sought foreign patent protection. In 1982, only seven of the 63,381 U.S.
patents granted were awarded to Korean applicants.'®® By 2004, that
number had jumped to 4,590, and in 2008, it reached 8,410, or 8.65% of
the total number of patents granted by the USPTO (90,713)."* Only
Japanese and German applicants received more U.S. patents in 2008
than Korean applicants.!*°

An unusually large increase in the number of international applications
under the Patent Cooperation Treaty (PCT) filed by Koreans also reflects
the growth in Korean technological development. Between 2000 and
2007, Korean PCT filings increased by an average annual rate of

185. Id at10.

186. Id.

187. ANNUAL REPORT, supra note 119, at 59. In 2008, U.S. applicants filed 12,389
patent applications in Korea. Id. at 65.

188. Lee, supra note 120, at 19.

189. UNITED STATES PATENT AND TRADEMARK OFFICE, PERFORMANCE AND
ACCOUNTABILITY REPORT, FISCAL YEAR 2008 124 (2009), available at http://www.uspto.gov/
about/stratplan/ar/2008/2008annualreport.pdf.

190. Id The USPTO granted 35,847 patents to Japanese applicants and 9,794 patents to
German applicants. Id.
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23.9%,191 and with 7,908 applications in 2008, Korea ranked fourth in
the number of applications filed.'”> The growth of Korea as a country of
origin for PCT applications has solidified the country’s place as a major
patent filer.

B. Impact on the Status of the Korean Patent System

The Korean patent system is now readily acknowledged as one of the
world’s most advanced, and Korea has achieved a prominent place in the
international patent community. Korea’s status as an intellectual
property power is readily evidenced by Korea’s role as a PCT International
Searching Authority, a member of the newly formed “IP5,” and a
provider of development cooperation assistance to other patent offices.

1. Korea and the PCT

All international applications filed under the PCT undergo an
international search of the prior art, which results in the issuance of an
international search report and a non-binding written opinion on the
patentability of the invention in question. Currently, thirteen patent
offices are entrusted to undertake international searches,'®* and KIPO is
one of them. KIPO was appointed to serve as an International Searching
Authority by the member countries of the PCT in 1997,"* and in 2005,
based in large part on its reputation for excellence, the USPTO
designated KIPO to act as an International Searching Authority for U.S.-
originating PCT applications.”” That designation thrust KIPO into the
limelight and greatly increased its status as well as its workload. As a

191.  WIPO, supra note 182, at 36. In contrast, the average annual increase in the
number of US PCT applications was only 4.9%. Id.

192.  'WORLD INTELL. PROP. ORG., PCT: THE INTERNATIONAL PATENT SYSTEM, YEARLY
REVIEW: DEVELOPMENTS AND PERFORMANCE IN 2008 10 (2009), available at http://fwww.
wipo.int/export/sites/www/ipstats/en/statistics/pct/pdfiyearly review 09.pdf. The United States,
Japan, and Germany ranked ahead of Korea. Id.

193. The International Searching Authorities are the European Patent Office, the
national patent offices of Japan, the United States, Korea, Canada, Australia, China, Sweden,
Spain, Austria, Russia, Finland, and the Nordic Patent Institute. In addition, the patent
offices of Israel, Egypt, Brazil and India have been appointed as International Searching
Authorities, but they have not yet begun acting as such. Id. at 26.

194. Mee-Sung Shim, Foreign Searching—KIPO as ISA, at 1 (2007), available at
http://www.aipla.org/Content/ContentGroups/Speaker_Papers/Mid-Winter1/20073/ShimDOC.

df.

195. World Intell. Prop. Org., supra note 192, at 26. KIPO began acting as an
International Searching Authority for U.S.-originating PCT applications in 2006. U.S.

applicants may also use the USPTO, the European Patent Office, and the Australian
Patent Office as a searching authority. Id.

476

HeinOnline -- 11 San Diego Int'l L.J. 476 2009-2010



[VoL. 11: 441, 2010] Korea’s Patent Policy
SAN DIEGO INT’L L.J.

result of searching U.S. applications, KIPO is now the fourth largest
International Searching Authority.'”® In 2008, it searched 19,167
international applications, which constituted 11.7% of all international
applications searched during the year and represented a remarkable
87.3% increase over the number of applications it searched in 2007."" It
is likely that KIPO did not fully anticipate the success it has achieved,
and its adoption of customer-tailored examination described above is
partly a response to its desire to maintain quality despite the increased
burden.””® Moreover, in order to provide quality service to U.S. PCT
applicants, KIPI (see above), in cooperation with KIPO, created the IP
Korea Center, Inc., a U.S. subsidiary company the main mission of
which is to service as a PCT Helpdesk in the United States for U.S.
applicants.'”

2. The IP5

Since 1983, the USPTO, the Japan Patent Office, and the European
Patent Office have met regularly as the Trilateral Offices with the
objective of advancing “Trilateral Cooperation.”®® In May 2007, at a
meeting of heads of patent offices, KIPO and the Chinese State
Intellectual Property Office were added to the Trilateral and a new
forum, called the “IP5,” came into being. The mission of the IP5 is to
promote work-sharing among the five offices, which jointly handle
about 76% of all patent applications filed worldwide.?! In October
2008, a meeting of the heads of the IP5 offices took place at Jeju Island,
Korea. The KIPO Commissioner chaired the meeting, during which ten
foundational work-sharing projects and a future roadmap for action were
adopted.?”® KIPO’s membership in the IP5 validates its place as one of
the world’s leading patent offices.

196. Id. The European Patent Office, Japan Patent Office, and USPTO are the top
three International Searching Authorities. Id.

197. Id. It is interesting to note that in 2008, the USPTO suffered a 29.9% decrease
in the number of international applications it searched as compared to 2007. Id.

198. See ANNUAL REPORT, supra note 119, at 19.

199. 1P Korea Center Inc., FAST AND RELIABLE PORTAL TO INTELLECTUAL PROPERTY
RiIGHTS (brochure 2009, on file with authors).

200. See Trilateral.net, About Us, http://www.trilateral.net/about.html (last visited Mar.

18, 2010).
201. ANNUAL REPORT, supra note 119, at 22,
202. Id at23.
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3. Technical Assistance

KIPO has now become a provider of technical assistance and support
to developing countries. Working with the World Intellectual Property
Organization (WIPO), KIPO has established a Fund-in-Trust to promote
“development projects for local economies using [intellectual property],
focusing on supporting the products of developing countries to acquire
[intellectual property] and providing technology for survival.”®* It has
also created its own patent-based developing country support programs.
Those programs have two main objectives: “to support local communities
to increase income by utilization of [intellectual property]; and to
provide technological solutions for life essentials.”** The ultimate goal
of KIPO’s development assistance program is to help developing
countries accomplish what Korea itself accomplished: “to help local
communities in developing countries use [intellectual property] to establish
sustainable economic development.™®

C. Is Korean Patent Policy Transferable?

The question naturally arises whether the success of Korea’s capacity-
building patent policy is transferable to other countries. Noted Korean
economist, Keun Lee, has pondered this question and has answered it in
the affirmative. He has written that for countries “[i]n the very early
stage of industrialization the protection of IP rights is not an important
issue.”®® As countries begin to develop and their economies start to
take off, however, the situation changes:

There are various views on the efficiency of each country’s IPR system.
Developing countries tend to view the enforcement of IPRs as conferring undue
monopoly rights on the technology of developed countries. It is often asserted
by industrialized countries that a strong IPR protection regime contributes to the
indigenous development of technology in developing countries as well, and in
the long run both developed and developing countries benefit. The truth is,
however, at least in terms of long-term strategy, that a country cannot
achieve development without proper protection of IPRs. Instead of dwelling
on the level of protection, the debate has moved on to the efficiency of the [PR
system at the national level.207

203. Id. at 24. PCT-ROAD, discussed above, was one of the many projects made
possible by the WIPO Korea Fund-in-Trust. Id. at 24-25.
204. ANNUAL REPORT, supra note 119, at 25-26.

205, Id
206. Lee, supra note 120, at 119.
207. Id
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Emerging countries need to ensure that their national patent systems
efficiently and effectively contribute to technological development. As
countries ponder how best to achieve that goal, it would be fitting for
them to look to Korea for inspiration. Although every country possesses
unique characteristics that contribute to or detract from the country’s
success, the authors of this paper believe that the Korean patent system
can serve at least as a partial model for emerging nations that desire to
use patents to promote and sustain growth.

One hurdle that other countries may need to overcome is the particular
nature of Korean culture. Korea is among the most homogeneous countries
in the world and its population has been characterized as tenacious, loyal,
fiercely competitive, possessing a strong group orientation, and greatly
valuing education.””® While those characteristics are an ideal mix for
rapid economic development and have clearly aided Korea’s ability to
utilize the patent system to facilitate development, they should not
preclude other countries from adopting some or all of Korea’s patent
strategies (even if not to the scale applied by Korea), and mirroring
Korea’s success.

1. Keys to Korea’s Success

Three factors have characterized the Korean patent system: the important
place patents have in the country’s industrial policy; the inherent trust
that the country, industry and government alike, place in patent law and
policy; and the expansive role that KIPO plays as a capacity-building
partner with Korean industry.

Few, if any, countries have amended their patent laws as frequently as
Korea,”® and, in keeping pace with international trends, the nature of the
amendments have consistently been to expand the scope and strength of
patent rights. Korea early on determined that to grow its technological
capacity, it needed to benefit from international technology transfer;
consequently, it did not resist patenting by foreigners but rather welcomed
it. Unlike other developing countries, Korea focused on expanding the
scope of its patent system. As the technological capacity of the country

208. See WON-BOK RHIE, KOREA UNMASKED: IN SEARCH OF THE COUNTRY, THE
SOCIETY AND THE PEOPLE 43-58, 62, 162 (Jung Un & Louis Choi trans., 2002). Korea,
for example, possesses the world’s most educated workforce.

209. As mentioned above, the Korcan Patent Act has been amended at least
16 times since 1997. See supra note 25.
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grew, it continued to enhance patent rights along with increasing the
level of efficiency of the patent system by, for example, pioneering
electronic filing.

But perhaps the most innovative and easily replicable element of
Korean patent policy is the function that KIPO and its associated agencies
play as capacity builders. Korea is unique in endowing its patent office
with responsibilities that go well beyond the administrative act of
granting patents and blur the lines between the public and private sectors.
In essence, Korea has created in KIPO, KIPA, KIPI, and IIPTI a
comprehensive, highly effective public-private partnership that intersects
with all aspects of the industrial life cycle from research and
development to commercialization of technology and enforcement of
patent rights. Korea’s patent institutions have been active players in the
creation and generation of new technologies, and the Korean economy
has been a major beneficiary.

VI. CONCLUSION

Korea’s creative use of the patent system to promote technological
capacity has arguably been a significant factor in the country’s economic
growth. Emerging nations may do well to study the Korean system,
especially Korea’s patent information, assistance, and education
initiatives and the institutions Korea has established to administer them.
Just as Korea has benefited from putting into place a comprehensive,
ambitious system directed toward the development of national industry,
so may other countries benefit as well.
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