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the same proceeding both this issue and the issue of whether
“exceptional circumstances’ have been shown.

All of these considerations seem to indicate that the better rule
is to require a disclosure of the identity of a specially retained
expert, not expected to be a witness, only upon a showing of
“exceptional circumstances.”

Discovery is allowed against a nonwitness expert only if he is
“retained or specially employed.”’'® Discovery is not allowed if he
merely has been informally consulted.'®® Determination of
whether an expert has been retained or ‘“specially employed”
presents some difficulty. The Federal Advisory Committee im-
plied that an expert employee of a party who is a regular general
employee and who has been specially assigned to the case is one
who is “‘specially employed.’’ 1%

One federal district court, however, has given a different inter-
pretation to the term ‘“‘specially employed.” That court drew a
distinction between the expert who is already an employee of a
party and who has been assigned to work on the litigation, and
the expert who has been put on the payroll for the specific pur-
pose of assisting in trial preparation.'® The first type of employee
is not ‘“‘specially employed,” and therefore is the subject of dis-
covery to the same extent as an ordinary witness.!® Thus, house
experts are to be treated as ordinary witnesses. The second type
of employee is “specially employed’’ and thus subject to qualified
discovery.'s

C. Protective Orders

The new rules continue the availability of protective orders to
protect a party from oppression, undue burden, or expense in

162. See MINN. R. Civ. P. 26.02(4)(B) (1977).

163. See Fep. R. Civ. P. 26(b)(4)(B), Notes of Advisory Comm.—1970 Amendment,
reprinted in 28 U.S.C.A. 161 (West 1972).

164. “Subdivision (b)(4)(B) [MInN. R. Civ. P. 26.02(4)(B)] deals with an expert who
has been retained or specially employed by the party in anticipation of litigation or
preparation for trial (thus excluding an expert who is simply a general employee of the
party not specially employed on the case). . . .”” Fep. R. Civ. P. 26(b)(4)(B), Notes of
Advisory Comm.—1970 Amendment (emphasis added), reprinted in 28 U.S.C.A. 161
(West 1972).

165. See Virginia Elec. & Power Co. v. Sun Shipbuilding & Dry Dock Co., 68 F.R.D.
397, 407 (E.D. Va. 1975).

166. Id. at 407-08.

167. Id. at 407.
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connection with discovery.'® The 1975 amendments, however,
contain three changes relating to protective orders. First, by plac-
ing the provisions for protective orders in Rule 26, they are now
available for any of the discovery devices. Under the old rules,
they were only available for oral depositions.!®® The second change
is an addition describing the courts from which the protective
orders may be obtained. Protective orders may now be obtained
from the court in which the suit is pending, or in the case of
depositions, from either that court or the court in the district
where the deposition is to be taken.!”® Third, the protections af-
forded by the rule have been slightly enlarged. Rule 26 now spe-
cifically provides that trade secrets may be protected!” and that
both the time and place of discovery may be designated by the
court.'? A motion for a protective order should be made when a
party objects to discovery and therefore fails to appear at his
- deposition, respond to Rule 33 interrogatories, or respond to Rule
34 requests for the production of documents.!” If a motion is not
made, the grounds for objection may be waived."* If a motion for

168. Compare Dist. Ct. R. 30.02, 278 Minn. at app. 39 (1968) with MINN. R. Civ. P. 26.03
(1977). Courts have issued protective orders for a variety of purposes. See United States
v. lllinois Fair Plan Ass’n, 67 F.R.D. 659, 661 (N.D. Ill. 1975) (protect confidentiality of
information); Wiesenberger v. W.E. Hutton & Co., 35 F.R.D. 556, 557 (S.D.N.Y. 1964)
(protect privacy). But see Blankenship v. Hearst Corp., 519 F.2d 418, 429 (9th Cir. 1975)
(allegation of repetitious discovery not sufficient for protective order).

The court may award expenses and fees against a party losing the motion for protection.
Minn. R. Civ. P. 37.01(4) (1977).

169. Dist. Ct. R. 30.02, 278 Minn. at app. 39 (1968).

170. MinN. R. Civ. P. 26.03 (1977).

171. The rule merely restates existing Minnesota case law. Under Dist. Ct. R. 30.02,
278 Minn. at app. 39 (1968), a protective order could be obtained to prevent disclosure of
*“secret processes, developments or research . . . .”” In Baskerville v. Baskerville, 246
Minn. 496, 510, 75 N.W.2d 762, 771 (1956) (dictum), the Minnesota Supreme Court said
that trade secrets would not be protected if they contain relevant evidence essential to a
fair adjudication of an issue. In addition, a party seeking protection of a trade secret must
be acting in good faith and not merely using a claim of trade secret to avoid legitimate
discovery. Thermorama, Inc. v. Shiller, 271 Minn. 79, 86, 135 N.W.2d 43, 47-48 (1965).

The court has broad discretion in forming the type of protection to be given a trade
secret. Therefore, the manner of protection varies with each case. Some of the more
frequently employed methods of protection include inspecting the information in camera
to determine confidentiality, e.g., Ronson Corp. v. Liquifin Aktiengesellschaft, 370 F.
Supp. 597 (D.N.J.), aff'd, 497 F.2d 394 (3d Cir.), cert. denied, 419 U.S. 870 (1974), limiting
the persons to whom the information must be disclosed, e.g., Scovill Mfg. Co. v. Sunbeam
Corp., 61 F.R.D. 598, 602 (D. Del. 1973), and requiring disclosure of the ingredients of a
product but not the ratios in which they are combined, e.g., Sandee Mfg. Co. v. Rohm &
Haas Co., 24 F.R.D. 53, 58 (N.D. Ill. 1959).

172. MinN. R. Civ. P. 26.03 (1977).

173. Id. 37.04.

174. See id.
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protection is lost, the court may award expenses and fees against
the losing party'® as well as order discovery.!”

D. Sequence, Timing, and Frequency of Disbouery

Rule 26 now specifically provides for the sequence, timing, and
frequency of discovery. Subject to order of court and the time
limitations placed upon plaintiff for taking depositions, discovery
procedures begun by one party will no longer take priority over
those subsequently initiated by another party."”” Discovery de-
vices may be used in any sequence.'” When a conflict arises, for
example, in the taking of depositions, the attorneys in most in-
stances will be able to resolve it informally without court inter-
vention. Finally, no limitation is placed on the frequency of dis-
covery procedures, except on the number of interrogatories that
may be submitted under Rule 33! and subject to the terms of a

175. See id. 37.01(4). »

176. Failure to comply with the order will, of course, allow the imposition of Rule 37
sanctions. See id. 37.02(2). '

177. O1d Rule 26.01 had the effect of allowing the defendant to obtain priority in the
taking of depositions because the defendant could serve notice of a deposition anytime
after commencement of the action, whereas plaintiff could not serve notice of a deposition
within the first 20 days after commencement of the action unless leave of court was
obtained. In addition, some courts gave continuing priority to the first party to serve a
notice of deposition. See, e.g., Story v. Quarterback Sports Fed'n, 46 F.R.D. 432, 433 (D.
Minn. 1969); Schilling-Hillier S.A. Indus. E. Comercial v. Virginia-Carolina Chem. Corp.,
19 F.R.D. 271, 274 (S.D.N.Y. 1956). Where special circumstances existed, however, this
rule was not strictly applied. E.g., Caldwell-Clements, Inc. v. McGraw-Hill Publishing
Co., 11 F.R.D. 156, 158 (S.D.N.Y. 1951) (parties ordered to alternate taking of depositions
when duration of discovery is likely to be lengthy); Stover v. Universal Moulded Prod.
Corp., 11 F.R.D. 90, 91-92 (E.D. Pa. 1950) (plaintiff given priority if defendant’s prior
notice is invalid).

The priority rule was criticized because it could be misused and thereby cause injustice
to the party lacking priority. Comment, Discovery Priority Rule Under the Federal Rules
of Civil Procedure—Friend or Foe?, 74 Dick. L. Rev. 103, 111-14 (1969). One such case is
First Nat’l Bank v. Cities Serv. Co., 391 U.S. 253, 261-63 (1968), in which the plaintiff
was not permitted to have any kind of discovery until defendants finished taking deposi-
tions more than five years after the action had commenced.

New Rule 26.04 eliminated the priority rule. See Minn. R. Civ. P. 26.04, Advisory
Comm. Note—1975. In addition, new Rule 30.01 eliminated the ability of the defendant
to serve the first notice of deposition. It requires court approval for the plaintiff’s taking
of a deposition within 30 days after service of the summons and complaint but does not
limit plaintiff’s service of mere notice. Therefore, priority will not exist under the new rules
unless the court orders it for the convenience of the parties and witnesses or in the interests
of justice, see MINN. R. Civ. P. 26.04, Advisory Comm. Note—1975, or the patties stipulate
to it, MiNN. R, Crv. P. 29 (1977).

178. See MnN. R. Crv. P. 26.04 (1977).

179. MmnN. R. Civ. P. 33.01(1) (1977) continues to impose a limit of 50 interrogatories
served upon another party.
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protective order obtained to relieve a party from oppressive dis-
covery.'s

E. The Continuing Duty to Supplement Discovery Responses

The old rules contained no requirement for supplemental re-
sponses to depositions, interrogatories, and requests for admis-
sion or inspection when new information was obtained. Minne-
sota case law, however, imposed a continuing duty to supplement
interrogatory answers.'" Under new Rule 26, supplemental re-
sponses by a party are required only in specified instances.!®
First, there is a continuing duty to disclose the identity of trial
witnesses, including expert trial witnesses, and the substance of
their testimony.!'® Second, a response must be corrected if it was
either incorrect when made, or has since become incorrect so that
nondisclosure would amount to a knowing concealment of the
true facts.' Third, supplemental responses are required in com-
pliance with an order of court, agreement of the parties, or new
requests by a party for supplementation of responses.!ss

Rule 37 sanctions are probably not available if a party fails to
provide a required supplemental response because it is not one of
the types of flagrant misconduct listed in Rule 37.04.'* Instead,
the court is given wide discretion to determine any sanctions,'®
such as exclusion of evidence or continuance.'®® The Minnesota
Supreme Court has indicated that sanctions will vary depending
on-whether or not the failure to supplement a response was will-
ful.1s

180. See id. 26.03.
181. See Gebhard v. Niedzwiecki, 265 Minn. 471, 477, 122 N.W.2d 110, 114 (1963).
182. See MinN. R. Civ. P. 26.05 (1977).
183. Id.
184. Id.
185. Id.
186. 8 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE § 2050, at 325 (1970).
187. See Price v. Lake Sales Supply R.M. Inc., 510 F.2d 388, 395 (10th Cir. 1974). See
generally 8 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE § 2050 (1970).
188. See Fep. R. Civ. P. 26(e), Notes of Advisory Comm.—1970 Amendment, reprinted
in 28 U.S.C.A. 163-64 (West 1972).
189. In Gebhard v. Niedzwiecki, 265 Minn. 471, 478-79, 122 N.W.2d 110, 115 (1963),
the court said:
The object of sanctions should be to prevent the party who fails to comply with
the rule from profiting by his own violation. In cases where there is an honest
mistake and the harm can be undone, it may frequently occur that a continu-
ance or some other remedy would be adequate but, where the violation is willful
and the party guilty of the violation seeks to take advantage of it at a time when
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An issue raised by these provisions is whether there is a duty
to disclose subsequently acquired information which merely adds
to a previous truthful answer. Prior to adoption of the new rules,
Gebhard v. Niedzwiecki"™ imposed a duty to disclose after-
acquired information in two situations. First, it had to be dis-
closed when it rendered the original answers untruthful, unrelia-
ble, or inaccurate.”! Second, after-acquired information had to be
disclosed if it was of a material nature."? New Rule 26.05(2) codi-
fies the first situation. The second situation is not contained in
new Rule 26, except to the extent that it relates to the continuing
duty of identifying either an expert witness who is expected to be
called at trial or a person with discoverable information.!** Argua-
bly, therefore, a party need not disclose material information
which merely adds to a previous answer.

There is, however, a countervailing argument that Gebhard,
rather than Rule 26.05, applies in situations where a party subse-
quently acquires material information which merely adds to a
previous truthful answer. Rule 26.05 provides that ‘(a] party
who has responded to a request for discovery with a response that
was complete when made is under no duty to supplement his
response to include information thereafter acquired, except as
follows . . . .”® If the initial response was not complete when
made, Rule 26.05 should not be applicable. It is therefore critical
to determine the meaning of the clause “complete when made.”
The clause could refer to completeness in the sense of being ex-
haustive of the party’s knowledge at the time of the initial an-
swer, or it could refer to completeness in the sense of being ex-
haustive of information actually in existence whether known by
the party or not. If the clause has the former meaning, a party
has given a complete answer unless he willfully or inadvertently
concealed some of his knowledge when he gave the initial re-
sponse. If the clause has the latter meaning, a party who does not
provide material information in his initial response which was

the harm cannot be undone, suppression of the evidence may very well be the
proper and only available remedy.
Accord, Krech v. Erdman, ___ Minn. ___, ___, 233 N.W.2d 555, 557 (1975) (quoting
Gebhard).
190. 265 Minn. 471, 122 N.W.2d 110 (1963).
191. Id. at 477, 122 N.-W.2d at 114.
192. Id.
193. See MinN, R. Civ. P. 26.05(1) (1977).
194. Id. 26.05 (emphasis added).
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actually in existence at that time has given an “incomplete”
answer. Thus, under the latter construction, Rule 26.05 is not
applicable in the situation where a party fails to provide existing
but unknown material information in his initial response, and
Gebhard could remain good law without being repugnant to Rule
26.05.

Notwithstanding this argument, Gebhard should no longer be
the law in Minnesota. First, the new rules of discovery were
meant to be a clarification of discovery requirements and not an
adjunct to prior case law.' Second, the duty of making supple-
mental responses was meant to be reduced, not enlarged, by the
new rules.'”

IV. RuLe 30: DeposITiONS UPON ORAL EXAMINATION

Rule 30 contains the specific provisions governing depositions
of a party or witness on oral examination."” Although many of its
provisions were taken from the old rules, several important
changes have been made. These changes have been made in the
rules governing the timing of depositions, notice of examination,
examination, recording of depositions, and procedural matters
after the deposition.

A. Timing of Depositions

An oral deposition may be taken any time after commencement
of the action.'® The plaintiff, however, is required to obtain leave
of court if the deposition is to be taken within thirty days from
the service of process'® unless the defendant has initiated discov-

195. The Minnesota Advisory Committee stated:
Gebhard v. Niedzwiecki, 265 Minn. 471, 122 N.W.2d 110 (1963), and case law
in other jurisdictions, impose a continuing obligation to respond upon a party
under Rule 33. The proposed new Rule 26.05 clarifies the practice and makes
explicit the obligation to provide new information in the specified situations.
There is no duty to supplement the responses except as provided in the rule.

MinN. R. Cwv. P. 26.05, Advisory Comm. Note—1975 (emphasis added).

196. The Minnesota Advisory Committee stated:
The proposed changes are designed to encourage discovery with a minimum of
court intervention. Among these are the following:

(3) The duty to supplement responses would be eliminated except
in certain specified situations.
MinN. R. Civ. P., Advisory Comm. Note—1975, Introduction.
197. These provisions were derived from old Rule 26. Compare Dist. Ct. R. 26, 278
Minn. at app. 32-35 (1968) with MinN. R. Civ. P. 30 (1977).
198. MinN. R. Civ. P. 30.01 (1977).
199. Id.
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ery in any form or the defendant will be unavailable for examina-
tion within the state after the expiration of the thirty days and
the plaintiff so states with supportive facts in the notice of the
deposition.? The old rule required leave of court if the deposition
was to be taken within twenty days from commencement of the
action rather than from service of process.?! Because the new rule
addresses the taking of depositions and not the notification of
depositions,®? the plaintiff may give notice within the thirty-day
period of a deposition to be taken after-the thirty-day period
without leave of court.® In addition, the required leave of court
may be obtained ex parte,? unless it is an order to change the
time of taking the deposition.?® But even if leave of court is un-
necessary because of the time at which the deposition is taken,
court intervention may be desired or required because of other
considerations. First, a deposition taken by plaintiff within thirty
days after service of process may not be used against a party at

200. Id. 30.02(2). The 30-day limitation is applicable to the deposition of a nonparty
as well as a party. It is true that the hardship of a deponent in preparing for a deposition
is usually not so great in the case of a nonparty as it is for a defendant. Yet, application
of the 30-day limitation to both parties and nonparties is sound because the limitation
protects defendants by affording them sufficient time to prepare for cross-examination of
a nonparty deponent. See 1 J. HETLAND & O. ApamsoN, MINNESOTA PRACTICE 689 (1970)
(authors’ comment to old Rule 26.01).

201. See Dist. Ct. R. 26.01, 278 Minn. at app. 32 (1968). An action is commenced when
the summons is served or delivered to a proper officer for service. MinN. R. Civ. P. 3.01.
If the summons is delivered to a proper officer for service, the running of the old 20-day
limitation commenced at that time and could possibly expire by the time the defendant
actually received the summons. In that situation, the defendant would then have the
burden of obtaining a protective order. See, e.g., Westerman v. Grow, 198 F. Supp. 309
(S.D.N.Y. 1961); 1 J. HETLAND & O. ADAMSON, MINNESOTA PRACTICE 689 (1970) (authors’
comment to old Rule 26.01). To avoid this hardship, the rule was amended to measure
the period from the time process is served upon the defendant. If service is by publication,
the 30-day period is measured from 21 days after the first publication because that is when
“{tlhe service of the summons shall be deemed complete.”” MinN. R. Civ. P. 4.04.

202. MINN. R. Civ. P. 30.01, Advisory Comm. Note—1975.

203. Because the purpose of the required leave of court is to protect “‘a defendant who
has not had an opportunity to retain counsel and inform himself as to the nature of the
suit,” Fep. R. Civ. P. 26(a), Notes of Advisory Comm.—1946 Amendment, reprinted in
28 U.S.C.A. 153 (West 1972), the protection which is to be afforded the defendant should
not be against mere notice of the taking of a deposition but rather should be against the
taking of a deposition. Furthermore, restrictions on the timing of a plaintiff’s notice of
taking a deposition were eliminated to prevent the defendant from obtaining priority in
the taking of depositions. See note 177 supra.

204. MINN. R. Civ. P. 30.01 (1977). The court might, however, require notice whenever
it is feasible. See K.J. Schwartzbaum, Inc. v. Evans, Inc., 279 F. Supp. 422 (S.D.N.Y.
1968).

205. See MInN. R. Civ. P. 30.02(3), Advisory Comm. Note—1975.
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trial who can show that he was unable to obtain counsel to repre-
sent him at the deposition.?® Second, a court order or showing of
need may be required under Rule 26 to depose a nonmedical
expert witness®’ or under Rule 35 to depose a medical expert.?®

The 1975 amendments left unanswered the question of whether
a third-party plaintiff must obtain leave of court for the taking
of a deposition within thirty days after service of the third-party
complaint. This question would probably be answered in the neg-
ative because of practical considerations and because such a limi-
tation would not exist if defendant did not institute a third-party
action.?®

The rule also leaves unanswered the question of whether the
deponent’s contemplated return to the state sometime after the
thirty-day period should affect the plaintiff’s ability to take the
deposition within the thirty-day period without leave of court.
This situation would exist if the deponent was about to leave the
state within the thirty-day period but would return, for example,

206. MinN. R. Civ. P. 30.02(2) (1977).

207. Expert adverse trial witnesses may be deposed only pursuant to order of court, with
restrictions on the scope of discovery and such provisions for award of expenses and fees
as the court deems appropriate. Id. 26.02(4)(A)(ii). Experts specially employed by a party
in preparation for trial but who will not be trial witnesses may not be deposed except upon
a showing that it is impractical to obtain the information sought from them by other
means. Id. 26.02(4)(B). See notes 149-51 supra and accompanying text.

208. Medical experts who have examined an adverse party under Rule 35 may be
deposed without order of court. MINN. R. Cv. P. 35.02(2) (1977). If the medical privilege
has been waived, either by requesting the report of an adverse medical examination or by
deposing the examiner, id. 35.01, or by putting in issue a party’s physical condition, id.
35.03, depositions of treating or examining medical experts may otherwise be taken only
upon a showing of good cause, id. 35.04.

209. One commentator has argued the limitation should not be applicable because “it
would unduly complicate matters if all taking of depositions were to be suspended every
time a new party was brought into a suit.” 4A Moore’s FEDERAL Pracrice § 30.53[3], at
30-58.1 (2d ed. 1975). Perhaps.a better reason is stated in 1 J. HerLanp & O. ADam-
soN, MINNESOTA PRACTICE 689-90 (1970) (authors’ comment to old Rule 26). It states:

[Slince the third party plaintiff as a defendant in the original action could
properly take the deposition of the potential third party defendant at any time
before commencing the third party action without regard to the 20 day prohibi-
tion, since the depositions of other parties pertaining to main action matters
may or may not involve third party defendant, and since plaintiff in the original
action may appropriately take depositions and generally is not a plaintiff for
purposes of relationship with a third party defendant, it would appear wise to
require a third party defendant to use {protective orders} in those situations
where protection is needed and additional time is required for preparation of
third party defendant as a party rather than to establish a blanket 20 day
prohibition each time a new claim is asserted against a new party.
Id. at 690.
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six months later. If Rule 30 is followed literally, the plaintiff will
be unable to take the deposition without obtaining leave of court
because the deponent will be available for examination within the
state after thirty days. Obviously, Rule 30 cannot be given such
a narrow construction because it would effectively prevent the
plaintiff from deposing a person who left the state shortly before
expiration of the thirty-day period but who planned to return
after trial.?*® The best construction which could be given the Rule
30 language is probably that the plaintiff should be allowed to
depose, without leave of court, a person who the plaintiff has
reason to believe will leave the state prior to expiration of the
thirty-day period and reason to believe will not return to the state
before trial and in time for the plaintiff to ascertain relevant facts
and information held by the deponent.*! In addition, the notice
to the deponent should set forth facts in support of the beliefs and
be certified by the plaintiff’s attorney.*?

If the plaintiff is incorrect as to his belief of the deponent’s
unavailability, the deponent could then merely seek to have the
time lengthened by the court.?® Even if the defendant is not the
deponent, the defendant should similarly be entitled to have the
time lengthened because one of the purposes of the thirty-day
limitation is to enable the defendant to prepare for cross-
examination."

B. Notice of Examination

Rule 30 continues the practice of initiating the taking of a
deposition by service of a reasonable written notice containing the

210. See Gebhard v. Niedzwiecki, 265 Minn. 471, 476, 122 N.W.2d 110, 114 (1963)
(construction of discovery rules which would prevent a party from preparing for a trial
should be avoided).

211. An objective standard, which would require plaintiff to show the deponent is about
to leave the state and not return in time for trial, cannot be implemented as a practical
matter because an action is not usually placed on the trial calendar until well after the
30-day period. Thus, the showing which plaintiff must make should be based on his
subjective beliefs as to the deponent’s availability rather than objective facts. The subjec-
tive standard also furthers the purpose of discovery, which is to eliminate the element of
surprise and allow each party to ascertain all relevant facts and information prior to trial.
See Gebhard v. Niedzwiecki, 265 Minn. 471, 476-77, 122 N.W.2d 110, 114-15 (1963);
Jeppesen v. Swanson, 243 Minn. 547, 560, 68 N.W.2d 649, 656-57 (1955).

212. Minn. R. Civ. P. 30.02(2) (1977).

213. See id. 30.02(3).

214, See 1 J. HETLAND & O. ApamMsoN, MINNESOTA Practice 689 (1970) (authors’ com-
ment to old Rule 26.01).
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details required by the rule.?® If a party is to be examined, mere
notice is sufficient to compel attendance.?® If the deponent is not
a party, he must be subpoenaed.?"” If the deposition is to be taken
within thirty days after the service of process without order of
court, the notice should contain the statement that the deponent
will be unavailable in the state after the thirty-day period and
should set forth facts to support the statement.®

The notice should designate any materials required to be pro-
duced by a nonparty witness under a subpoena duces tecum.?® If
the deponent is a party, the notice should include a request for
production of specified documents or things in compliance with
the requirements and procedures of Rule 34.22 Professors Wright
and Miller have criticized the different procedural treatment of
parties and nonparties in the production of documents at a depo-
sition because a nonparty served with a subpoena duces tecum
under Rule 45 must object within ten days after service whereas
a party served with a request for the production of documents
under Rule 34 has at least thirty days in which to respond.? They
conclude that the Rule 34 time period should be disregarded in a
request for documents used in conjunction with a Rule 30 deposi-
tion,

This argument seems to overlook the fact that a duty to pro-
duce documents imposes the same hardship on a party whether
required in conjunction with a deposition or required as an inde-
pendent means of discovery. It must be assumed that the thirty-

215. See MinN. R. Civ. P. 30.02(1) (1977).

216. See id. 30.02(1). See also Juster v. Grossman, 229 Minn. 280, 283-87, 38 N.W.2d
832, 834-36 (1949) (court has no jurisdiction to restrain taking of a deposition when proper
notice is served).

217. See MINN. R. Civ. P. 30.01 (1977). Rule 45 sets forth the provisions governing
subpoenas.

218. Id. 30.02(2).

219. Id. 30.02(1).

220. Id. 30.02(5).

221. See 8 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE § 2108, at 395-96
(1970).

222. Charles Wright and Allen Miller state:

It makes no sense at all to build such a long delay into the procedure as against
a party while allowing expeditious proceedings against a nonparty. The only way
to avoid such an unappealing result is to say that the procedural provisions of
Rule 34 other than the time periods there set out apply to a request under Rule
30(b)(5) . . . . This is what the law ought to be, and it seems to be what the
Advisory Committee intended, but unfortunately it flies in the teeth of the
language of the rule.
Id. (footnote omitted).
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day response period was intended if a Rule 34 request is made
independent of any other forms of discovery. The same time pe-
riod should also be available if the party seeking discovery de-
cides to use Rule 34 in conjunction with a deposition. To hold
otherwise and follow the suggestion of Wright and Miller would
allow a party requesting production of a document to circumvent
the thirty-day response period by merely requesting the docu-
ment in conjunction with a deposition that could, as a tactical
matter, consist of merely one question.

A final change made in Rule 30 provisions governing notice of
examination is found in a new procedure whereby a party or
nonparty corporation or other organization may be named as a
witness in the deposition notice and subpoena.?® The new proce-
dure does not, however, prevent a party from designating specific
individual officers or agents. If the corporation or organization is
named in the deposition, it must then designate a director, offi-
cer, managing agent, or other person to testify on its behalf upon
the matters set forth in the notice and subpoena. If a corporation
or organization fails to designate a deponent, a motion for an
order compelling such designation is available under Rule 37.%
Disobedience of the order may result in the imposition of sanc-
tions.?»

Persons other than officers, directors, or managing agents may
be so designated only with their consent. This permits an agent
or employee who has a conflicting or independent interest in the
lawsuit—such as a personal injury action—to refuse to testify.?®
The person designated must testify as to matters known or rea-
sonably available to the organization.?

223. See MInNn. R. Civ. P, 30.02(6) (1977).

224. See id. 37.01(2).

225. See id. 37.02(2).

226. Fep. R. Civ. P. 30(b)(6), Notes of Advisory Comm.—1970 Amendment, reprinted
in 28 U.S.C.A. 245 (West 1972).

227. MinN. R. Civ. P. 30.02(6) (1977). Although the rules were not clear, it was generally
understood that prior to the 1975 amendments the party seeking discovery had the duty
to name the officer or agent who was to testify on behalf of the corporation. See 2 J.
HerLaND & O. ApamsoN, MINNESOTA PRACTICE 5 (1970) (authors’ comment to old Rule 30).
There are no Minnesota decisions on the Minnesota rule, but under the old federal rules
a party seeking discovery could not continue the examination with a different officer when
the officer or agent named could not give the information, unless notice was given to the
different officer. See Harry Von Tilzer Music Pub. Co. v. Leo Feist, Inc., 2 F.R.D. 96
(S.D.N.Y. 1941). This result is changed by the new rules because Rule 30.02(6) places the
burden on the corporation to designate an officer, agent or other person who “‘shall testify
as to matters known or reasonably available to the organization” (emphasis added). The
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C. Examination and Objections

Rule 30 continues the provisions of the old rules?® that depo-
nents shall be examined and cross-examined under Rule 43 gov-
erning examination and cross-examination at trial.?® The scope
of examination at a deposition is governed generally by Rule 2623
subject to such limitations as the court may impose when the
deposition of an expert trial witness is taken®! or when a protec-
tive order to limit the examination is sought.??

New Rule 30 continues the requirements that all objections
made at the deposition shall be noted on the record, and evidence
objected to shall be taken subject to the objection®? unless a
motion is made to the court to limit the scope of the examina-
tion®! or to compel an answer from a witness who refuses to an-
swer a question or questions.?® Failure to make an objection may

implication is that if the person designated by the corporation does not have knowledge
as to information requested by the party seeking discovery but the information is reasona-
bly available to the organization, the organization has the duty to provide the information
either by educating the person originally designated or by re-designating a person having
knowledge of such information.

In this regard, the meaning of the duty to testify on matters “reasonably available to
the organization” is unclear. This could mean that the organization must provide informa-
tion both which it has and which it does not have but which is reasonably available from
outside sources, or it could mean that the organization must provide only that information
which it already has and which is reasonably available for disclosure in the deposition.
The latter construction is more reasonable. A meaningful analogy can be made between
an organization’s duty under Rule 30 to provide testimony on matters reasonably available
to it and an organization’s duty to present requested documents under Rule 34. An organi-
zation has no personal knowledge; any information is either in the minds of its members
or in tangible forms such as writings. The duty of the designated person to testify on
‘“‘matters known’’ relates to the former type of information; the duty to testify on matters
“reasonably available to the organization’ relates to the latter type of knowledge reduced
to tangible form. Thus the organization must provide testimony on matters in tangible
form which are reasonably available to it. It would be an anomaly if an organization had
a duty under Rule 30 to obtain information in tangible form which the organization does
not have but which is reasonably available from outside sources, because under Rule 34
the organization would have a duty to produce written documents or tangible things only
if “in the possession, custody or control of the organization.”

+ 228. Dist. Ct. R. 26.03, 278 Minn. at app. 33 (1968).

229. See MinN. R. Civ. P. 30.03 (1977).

230. See id. 26.02.

231. See id. 26.02(4)(A)(ii).

232. See id. 30.04.

233. Id. 30.03.

234. See id. 30.04.

235. See id. 37.01(2). If the witness is a party, a motion for an order compelling an
answer to a question or questions at the deposition may be made to the court in the district
in which the action is pending or to the court in the county in which the deposition is being
taken. Id. 37.01(1).
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result in its being waived.?® This includes objections to the quali-
fication of the officer before whom the deposition is taken.?’

Objections may be an insufficient deterrent in some instances
to prevent improper questioning. Rule 30 continues the old provi-
sions for a motion to limit examination by terminating the depo-
sition or limiting the scope or manner of the examination®? by the
court in which the action is pending or by the court in the district
where the deposition is being taken.? The moving party must
show that the examination is being conducted in bad faith or in
a manner which is unreasonably annoying, embarrassing, or op-
pressive. A new provision is added, however, whereby the court
may impose expenses and fees against the moving or opposing
party or his attorney, depending on the “substantial justifica-
tion” for the motion or the opposition to it.*®

D. Recording of Depositions

Unless otherwise ordered by the court, testimony at a deposi-
tion is recorded stenographically.?*' Upon the request of a party,
the court may order that the testimony be recorded by mechani-
cal, electronic, or photographic means with adequate safe-
guards.?*? This order does not, however, prevent the other party
from having the deposition stenographically transcribed at his
own expense.?® A final change is that unlike the former rule,
testimony will be transcribed only if one of the parties requests
it.244

Failure to obey an order of the court located in the county in which the deposition is
taken may be considered a contempt. Id. 37.02(1). Failure to obey an order of the court
in which the action is pending may result in the imposition of other sanctions. See id.
37.02(2).

236. See note 39 supra.

237. See MINN. R. Civ. P. 32.04(2) (1977). Although the rules contain no specific provi-
sion for hearing an objection to the qualifications of the officer, this objection can be heard
before trial if the deponent refuses to answer, thereby requiring the party who asked the
question to obtain an order compelling an answer under Rule 37. Otherwise, the objection
will be heard at trial along with any other objections to the deposition.

238. Limitations on the scope or manner of the examination are set forth in the provi-
sions for protective orders under Minn. R. Civ. P. 26.03 (1977).

239. See id. 30.04,

240. See id. 37.01(4).

241. Id. 30.03.

242. Id. 30.02(4).

243. Id. )

244. Compare Dist. Ct. R. 30.03, 278 Minn. at app. 39 (1968) with MinN. R. Civ. P. 30.03
(1977).
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The courts which have faced the issue of adequate safeguards
needed for nonstenographic recording have been virtually unani-
mous in requiring that the initiating party implement the non-
stenographic recording,?® that the recording device be of high
quality and reproduce the deposition as accurately as a court
reporter,?® an original be filed with the court,? identification of
the speaker be assured,?® and two independent recording devices
be used.**

There are certain safeguards, however, which have been the
subject of dispute. One disputed safeguard is whether the record-
ing device must be operated by an independent third party. Some
courts have required an independent operator as a matter of
course®® whereas others have not.?!

The differing requirements of an independent operator stem
from various conclusions reached by the courts as they weigh the
need for accuracy and trustworthiness against the need for econ-
omy. Therefore, perhaps the best solution to this issue is to bal-
ance these interests on a case-by-case basis and not have a prede-
termined requirement of an independent operator. Two courts
have taken a similar position, requiring an independent operator
only when there are no other alternatives to guarantee trustwor-
thiness.?? Under the proposed case-by-case standard, the initiat-

245. See, e.g., Jarosiewicz v. Conlisk, 60 F.R.D. 121 (N.D. Ill. 1973); Wescott v. Nee-
man, 55 F.R.D. 257 (D. Neb. 1972).

246. See, e.g., Lucas y. Curran, 62 F.R.D. 336 (E.D. Pa. 1974); Jarosiewicz v. Conlisk,
60 F.R.D. 121 (N.D. Iil. 1973); Marlboro Prod. Corp. v. North Am. Phillips Corp., 55
F.R.D. 487 (S.D.N.Y. 1972); Kallen v. Nexus Corp., 54 F.R.D. 610 (N.D. 1. 1972).

247. See Colonial Times, Inc. v. Gasch, 509 F.2d 517 (D.C. Cir. 1975); Lucas v. Curran,
62 F.R.D. 336 (E.D. Pa. 1974); Kallen v. Nexus Corp., 54 F.R.D. 610 (N.D. Ill. 1972).

248. See Lucas v. Curran, 62 F.R.D. 336 (E.D. Pa. 1974) (speakers required to identify
themselves whenever necessary for clarity of the record); Wescott v. Neeman, 55 F.R.D.
257 (D. Neb. 1972) (verbal identification by counsel at start of examination sufficient
unless a third person interjects; person who interjects must precede interjection with
words of identification); Kallen v. Nexus Corp., 54 F.R.D. 610 (N.D. Ill. 1972) (inde-
pendent operator required to make a detailed log and index of the proceedings, including
identification of the attorneys and the witnesses).

249. See, e.g., Colonial Times, Inc. v. Gasch, 509 F.2d 517 (D.C. Cir. 1975) (use of two
recorders is an alternative to requiring an independent operator); Lucas v. Curran, 62
F.R.D. 336 (E.D. Pa. 1974); Wescott v. Neeman, 55 F.R.D. 257 (D. Neb. 1972).

250. See Jarosiewicz v. Conlisk, 60 F.R.D. 121 (N.D. Ill. 1973); Wescott v. Neeman, 55
F.R.D. 257 (D. Neb. 1972); Kallen v. Nexus Corp., 54 F.R.D. 610 (N.D. 1ll. 1972).

251. See Colonial Times, Inc. v. Gasch, 509 F.2d 517 (D.C. Cir. 1975); Lucas v. Curran,
62 F.R.D. 336 (E.D. Pa. 1974); Marlboro Prod. Corp. v. North Am. Phillips Corp., 55
F.R.D. 487 (S.D.N.Y. 1972).

252. See Colonial Times, Inc. v. Gasch, 509 F.2d 517 (D.C. Cir. 1975); Marlboro Prod.
Corp. v. North Am. Phillips Corp., 55 F.R.D. 487 (S.D.N.Y. 1974) (court presumed mem-

Published by Mitchell Hamline Open Access, 1977

39



78 Williagy (Y e MACHELE LA REVIEW™ 2 [Vol. 3

ing party at least should be required to demonstrate a cost saving
in not hiring an independent operator because all costs being
equal, the court should favor the more accurate and trustworthy
deposition recorded by an independent operator.

A related issue which has been the subject of dispute is whether
the calling party should be required to show that use of a nonsten-
ographic recording will result in a cost-saving.over use of a steno-
graphic recording. This issue stems in part from the Federal Advi-
sory Committee’s comment that “[i]ln order to facilitate less
expensive procedures, provision is made for the recording of testi-
mony by other than stenographic means . . . .”’?* One court has
taken the position that if the initiating party cannot make a
showing of the cost-saving, the request for a nonstenographic re-
cording is inimical to the only stated objective of the rule.? An-
other court has taken the opposite position, stating that the ina-
bility of a particular party to pay for stenographically recorded
depositions is usually irrelevant because the express objective of
facilitating less expensive procedures is merely a declaration of
general policy.?®® The latter position seems preferable, because
the former position places the wrong emphasis on the Federal
Advisory Committee comments. It is just as likely that the com-
ments refer to the expected manner in which the rule would be
used rather than to the required manner of its use. That is, a
moving party will usually seek nonstenographic recording if it is
less expensive than stenographic recording, and therefore the rule
will “facilitate less expensive procedures.” Certainly the court
should recognize that nonstenographic recordings may be desira-
ble for reasons other than saving expenses. If the rule were merely
intended to be a cost-saving substitute for stenographically re-
corded depositions, the Federal Advisory Committee would not
have also used “‘photographic”’ procedures as an example of per-
missible procedures.?®

A final safeguard over which there has been dispute is the
necessity of maintaining a detailed log and index when the oral

bers of the bar will not alter tape recordings).

253. Fep. R. Civ. P. 30 (b)(4), Notes of Advisory Comm.—1970 Amendment, reprinted
in 28 U.S.C.A. 244 (West 1972).

254, See Perry v. Mohawk Rubber Co., 63 F.R.D. 603 (D.S.C. 1974), aff’d, 529 F.2d 516
(4th Cir. 1976).

255. See Colonial Times, Inc. v. Gasch, 509 F.2d 517, 521 (D.C. Cir. 1975).

256. See Fep. R. Civ. P. 30(b)(4), Notes of Advisory Comm.—1970 Amendment,
reprinted in 28 U.S.C.A. 244 (West 1972).
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deposition is recorded on tape. One court has required a detailed
log and index to facilitate, during the taking of the deposition,
reference back to previously answered questions.?” Another court
has stated that a detailed log and index is not required because
the recording will be subsequently transcribed.®® The conclusion
of the former court seems more reasonable than that of the latter
court. Whether the recording is to be transcribed subsequently is
irrelevant to a determination of whether the convenience of quick
reference back to a prior statement during the deposition justifies
the imposition of a duty to maintain a log and index. The better
rule is that maintenance of a log and index should be required as
part of the initiating party’s burden of supplying the device for
nonstenographic recordation. This duty could be discharged ei-
ther by an independent operator, if required, or by an employee
of the initiating party. If the initiating party fails to provide a
sufficient log and index to meet the demands for its use during
the deposition, the court could then impose additional safe-
guards.?®

E. Procedural Requirements after the Deposition

Most of the procedural requirements imposed after the taking
of a deposition remain unchanged. Rule 30 continues the require-
ment that the officer certify and file the deposition.?® The party
taking the deposition is still required to give notice of the filing
to all other parties.? Two significant changes, however, were
made with respect to procedural requirements imposed after the
taking of a deposition.

The first change relates to the signing of the deposition. As
before, a stenographic transcription of a deposition shall be sub-
mitted to the witness for examination unless waived by the wit-
ness and the parties.”? If the deposition is submitted to the wit-
ness, he shall sign it unless the need for his signature has been
waived by the parties. In addition, the new rule provides that if

257. See Kallen v. Nexus Corp., 54 F.R.D. 610, 614-15 (N.D. Ill. 1972).

258. See Lucas v. Curran, 62 F.R.D. 336 (E.D. Pa. 1974).

259. Cf. Montgomery Mills, Inc. v. Griffen-Burgess Corp., 62 F.R.D. 105 (D. Del. 1974)
(additional safeguards to assure taping is subordinate to the conduct of the deposition and
is as innocuous as the taking of written notes).

260. Compare Dist. Ct. R. 30.06, 278 Minn. at app. 41 (1968) with MINN. R. Civ. P.
30.06(1) (1977).

261. Minn. R. Cwv. P. 30.06(3) (1977).

262. Id. 30.05.
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the deposition is not signed within thirty days from its submission
to the witness, the officer taking the deposition shall sign it.2
This additional requirement does not affect the use of the deposi-
tien.

A new provision has also been added to provide flexibility in
the handling of exhibits produced for inspection at the taking of
the deposition.?® Upon the request of a party, documents and
other items produced for inspection at the deposition shall be
annexed to the deposition.? For the safekeeping of original docu-
ments, the person producing the materials may substitute copies
of the originals with an opportunity for verification, or he may
request return of the original for an opportunity to inspect and
copy it. However, any party may move that the original docu-
ment be annexed pending final disposition of the case.?®

V. CONCLUSION

This Article has discussed the various changes in the new dis-
covery rules and some of the unresolved issues which have been
created by the changes. Although some of the changes are signifi-
cant, many will have little, if any, impact on the discovery prac-
tices which were used by Minnesota attorneys prior to the amend-
ments. The most significant impact is on prior practices relating
to discovery through depositions and the discovery of work prod-
uct and experts.

Some of the unresolved issues raised by the changes are also
significant, especially issues relating to the discovery of experts
and work product. In addition, the question of what safeguards
are needed in conjunction with depositions by electronic and pho-
tographic means will certainly become significant as such devices
become more popular. But even though new issues have been
created, the 1975 amendments to the discovery rules, as a whole,
represent a simplification and clarification of permissible discov-
ery techniques.

263. See id.

264. Compare Dist. Ct. R. 30.06, 278 Minn. at app. 41 (1968) with MinN. R. Cv. P.
30.06(1) (1977).

265. MinN. R. Civ. P. 30.06(1) (1977). “As a general rule and in the absence of agree-
ment to the contrary or order of the court, exhibits produced without objection are to be
annexed to and returned with the deposition . . . .” Fep. R. Civ. P. 30(f)(1), Notes of
Advisory Comm.—1970 Amendment, reprinted in 28 U.S.C.A. 246 (West 1972). “If the
originals are to be annexed and retained with the deposition, a court order is appropriate
for such purpose.” MinN. R. Civ. P. 36.06(1), Advisory Comm. Note—1975.

266. Minn. R. Civ. P. 30.06(1) (1977).
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