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NOTES
PRESERVING MINNESOTA WETLANDS: PLUGGING THE
LEAKS IN THE MINNESOTA WATER
MANAGEMENT LAW
Wetlands, delicate water-covered ecosystems, are an important Minnesota natural
resource. Until recently, Minnesota law encouragedwetland drainagefor agriculturalandother land use. Amendments to the Minnesota Water Management Law,
beginning in 1973 and culminating in 1979, create in that law the potential to
preserve Minnesota wetlands. Furtheramendments to the law are necessay if this
potentialis to be realized This Note suggests such amendments to optimally protect valuable wetland resources.
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INTRODUCTION

A significant portion of Minnesota's natural water resources are comprised of wetlands,' low areas covered with shallow, sometimes temporary, waters. 2 A nonrenewable resource, 3 wetlands in their natural state
perform a number of functions beneficial to society.4 Large areas of wetlands, however, are drained or filled each year to accommodate more
intensive land use. 5 More than ten million acres of Minnesota wetlands
already have been drained 6 and approximately five percent of the re7
maining wetlands continue to be destroyed each year.
1. Minnesota contains, according to a 1954 survey, approximately 5,044,900 acres of
wetland. S. SHAW & C. FREIDINE, WETLANDS OF THE UNITED STATES 17 (1956).

Un-

doubtedly, because drainage and other developments have continued since 1954, this
figure overstates existing Minnesota wetland resources. For example, in 1963, one southwestern Minnesota county planned to drain 6,460 acres of wetland. See Vesall, Your Wetlands . . . Blue Chip Investment!, MINN. VOLUNTEER, Sept.-Oct. 1973, at 6.
2. See S. SHAW & C. FREIDINE, supra note 1,at 3.

3. See COUNCIL ON ENVIRONMENTAL QUALITY, NINTH ANNUAL REPORT 318
(1978). Uses of wetlands may represent a permanent conversion of the resource and even
when restoration is possible, the costs and time required may be prohibitive. See id
4. See, e.g., id at 315 ("biological productivity, value in storing water and reducing
flood damage, recharging aquifers, and removing organic pollutants by natural
processes"); R. GOODWIN & W. NIERING, INLAND WETLANDS OF THE UNITED STATES 3-7
(1975) (waterholding capacity, ground water recharge, fish and waterfowl production, oxygen production and nutrient recycling, pollution filtration and recreational outlet); S.
SHAW & C. FREIDINE, supra note 1, at 40 (habitat for wildlife, especially fur animals);
notes 22-24 injfa and accompanying text.
5. Most wetlands can be feasibly drained or filled to create suitable land for agricultural, industrial, or residential expansion. S. SHAW & C. FREIDINE, supra note 1,at 3.
Agricultural drainage is the most serious threat to Minnesota wetlands. See R. GOODWIN
& W. NIERING, supra note 4, at 244.
6. Presentation by Philip Aus, What is Happenng to the Wetlands,', reprntedin THIRTYFOURTH NORTH AMERICAN WILDLIFE & NATURAL RESOURCES CONFERENCE,

PRO-

CEEDINGS OF THE 34TH NORTH AMERICAN WILDLIFE & NATURAL RESOURCES CONFER-

316 (1969). One author has suggested the higher figure of 11.7 million acres. See
Gere, Resolvig Water Resource Riddles, MINN. VOLUNTEER, Jan.-Feb. 1973, at 4.
7. See Letter from Roger Holmes, Chief of the Section of Wildlife, Minn. Dep't of
Nat. Resources (Aug. 2, 1978) (on file at William Mitchell Law Review office). This estiENCE

mate is widely accepted.

See, e.g., M. CLAWSON, R. HELD & C. STODDARD, LAND FOR
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Minnesota law has historically encouraged wetland drainage.8 A
trend towards increased legislative protection of wetland resources, however, is emerging in Minnesota. 9 The purpose of this Note is to analyze
the capability of Minnesota law to preserve wetlands. First, the early
legislation facilitating wetland drainage is described. ' 0 Second, the Note
examines the current laws in Minnesota relating to wetlands management. "I Third, the body of law protecting wetlands in Minnesota is compared with the comprehensive wetlands statutes that were adopted by
five other states.' 2 Finally, modest amendments are proposed that would
3
increase the protection of wetlands in Minnesota.'
II.

ORIGINS OF WETLANDS LEGISLATION

Because wetlands were considered a health hazard and a hindrance to
land development during the last century,' 4 both state and federal legislation sought to facilitate wetland drainage to the fullest extent possible. 15 Of particular concern was the creation of additional croplands 16
and the elimination of habitat for disease-producing mosquitoes.17 Since
1849, the federal government has granted nearly sixty-five million acres
of land to the states for conversion of wetlands to agricultural production.18 Several states, including Minnesota, have promoted the drainage
of wetlands by providing for construction of approved drainage systems. 19 Since 1858, Minnesota law has promoted drainage projects proposed by private property owners that are found to be beneficial to the
THE FUTURE 436 (1960) [hereinafter cited as LAND FOR THE FUTURE]; Dorer, Wetlands
Must Be Preserved, MINN. VOLUNTEER, Jan.-Feb. 1957, at 23.

In some Minnesota counties, more than 15% of the remaining wetlands are destroyed
annually. U.S. BUREAU OF SPORT FISHERIES AND WILDLIFE, WATERFOWL PRODUCTION
AREAS: MINNESOTA 9 (1966) [hereinafter cited as MINNESOTA WATERFOWL].

8.
9.
10.
11.
12.
13.
14.
15.
lentz &
16.

See notes 14-21 infa and accompanying text.
See notes 29, 71-168 infra and accompanying text.
See notes 37-70 infra and accompanying text.
See notes 71-168 infra and accompanying text.
See notes 169-226 infra and accompanying text.
See notes 228-66 in/a and accompanying text.
S. SHAW & C. FREIDINE, supra note 1, at 5.
See 7 WATERS AND WATER RIGHTS § 617, at 112 (R. Clark, C. Davis, H. Cob0. Titelbaum eds. 1976).
See B. PALMER, SWAMPLAND DRAINAGE WITH SPECIAL REFERENCE TO MINNESOTA I (1915).
17. See id at 2-3. Wetlands were thought to harbor disease-producing mosquitoes. At
one time it was believed that the destruction of wetland habitat would result in the elimination of the mosquitoes and consequently diminish the danger of disease. See id
18. S. SHAW & C. FREIDINE, supra note 1, at 5.
19. R. Moline, The Modification of the Wet Prairie in Southern Minnesota 179
(June, 1969) (unpublished thesis in Wilson Library of the University of Minnesota).
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Until recently, even if no public benefit existed, individual

landowners willing to bear the costs of the project and able to secure a
route for the drainage ditch were free to drain privately without state
regulation.21
Gradually, the benefits of wetlands preservation have been gaining
recognition, at first because wetlands provide wildlife habitat22 and,
more recently, because wetlands help control23 and purify2 4 surface wa-

ters. As the need for wetlands preservation gains recognition, the historic
20. See Act of Aug. 3, 1858, ch. 68, 1858 Minn. Gen. Laws 182. This was Minnesota's
first law relating to drainage. See B. PALMER, supra note 16, at 59.
21. Not until 1937 was any effort made to regulate the use of Minnesota's water resources. See Act of Apr. 26, 1937, ch. 468, 1937 Minn. Laws 794 (repealed 1947). Initially,
the protection extended only to navigable lakes and streams. Compare id § 1, 1937 Minn.
Laws 794, 794 ("navigable in fact") (repealed 1947) with Act of May 18, 1973, ch. 315,
§§ 2, 4, 1973 Minn. Laws 615, 615-17 (all boundary and inland waters) (current version at
MINN. STAT. §§ 105.37-.38 (1978 & Supp. 1979)).
22. The-traditional justification for preserving wetlands has been their value as wildlife habitat. See Skrypeck, Why We Worry About Wetlands, MINN. VOLUNTEER, Sept.-Oct.
1972, at 31. Minnesota's wetlands provide habitat for a wide variety of waterfowl, including 22 species of ducks and mergansers. See W. WALTON, MINNESOTA WATER RESOURCES: A PRIMER 12 (1975). Together with the Dakotas, Minnesota provides breeding
habitat for over one half of the ducks hatched in the nation. See R. GOODWIN & W.
NIERING, supra note 4, at 5. Today, the "prairie pothole region" of Minnesota and the
Dakotas produces about five million ducks each year; in the past, the region may have
produced as many as 15 million. See U.S. DEP'T OF THE INTERIOR, CONSERVATION Y.B.
No. 6, RIVER OF LIFE 68 (1970). In 1960, Minnesota alone produced slightly over one
tenth of the ducks taken by sportsmen in the nation. See W. WALTON, supra. Substantial
revenue can accrue to Minnesota communities located near wetlands. See LAND FOR THE
FUTURE, supra note 7, at 435. Duck hunters spend over 87 million dollars a year on items
such as food, lodging, travel, and equipment. It is estimated that a typical waterfowl
producing area in Minnesota could easily return $1,000 a year to the local economy. See
MINNESOTA WATERFOWL, supra note 7, at 7.
Gamebirds other than waterfowl also rely on wetland habitat. See U.S. BUREAU OF
SPORT FISHERIES AND WILDLIFE, DEP'T OF THE INTERIOR, CIRCULAR No. 140, YOUR

STAKE IN WETLANDS 5 (1967). Mink, muskrat, beaver, and otter are the furbearers most
commonly associated with wetlands. See U.S. Bureau of Sport Fisheries and Wildlife,
Dep't of the Interior, The Value of Wetlands to Modern Society, in PRESERVING OUR FRESHWATER WETLANDS 6 (Conn. Arboretum Bull. No. 17 1970) [hereinafter cited as PRESERVING OUR FRESHWATER WETLANDS].

Finally, wetlands are important to game and fish populations. See note 4 supra. Minnesota wetlands provide valuable breeding habitat for northern pike and other game fish.
See Jarvenpa, Save the Wetlandsfor Northern Pike, MINN. VOLUNTEER, Mar.-Apr. 1962, at 8.
23. See 7 WATERS AND WATER RIGHTS, supra note 15. Wetlands diminish the frequency and severity of floods by acting as immense storage basins that trap water that
would otherwise cascade downstream. See CONN. CONSERVATION A. RPTR., Mar. 1972,
at 2-3. A six inch rise over a 10 acre wetland places more than 1.5 million gallons of water
into storage with no harm to surrounding biota. See R. GOODWIN & W. NIERING, supra
note 4, at 4. This ability of wetlands to retain large quantities of water becomes increasingly important as urbanization continues, because buildings, concrete, and asphalt concentrate large volumes of precipitation, intensifying runoff. See PRESERVING OUR
FRESHWATER WETLANDS, supra note 22, at 13. The drainage of wetlands was one of the
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policies that have encouraged drainage are being modified. Representing a reversal of federal policy, the Water Bank Act of 197025 authorizes
the Secretary of Agriculture to enter into ten-year renewable agreements
with landowners and make payments for the preservation of wetlands.26
In addition, many states have enacted statutes that preserve remaining
wetland areas as part of broader environmental programs. 2 7 Only five
states, however, have comprehensive wetlands statutes that control activity affecting freshwater wetlands. 28 Although Minnesota did not adopt a
comprehensive wetlands statute, the Legislature, beginning in the early
1970's, enacted protective laws that attempt to balance wetland preservation values against the potential benefits to be obtained from alterna29
tive uses of drained wetland areas.
causes of the peak Minnesota floods in 1965. See Mann, Wetlands-LiquId Assets, MINN.
VOLUNTEER, Mar.-Apr. 1966, at 36.
24. See R. GOODWIN & W. NIERING, supra note 4, at 6-7. Run-offentering wetlands
carries sediment and dissolved chemicals from the surrounding landscape. These pollutants settle out in the wetlands. See Skrypeck, supra note 22, at 32, 36. Also, bacteria
found in wetlands remove chemicals such as nitrogen and phosphorous from the water.
See id at 36-37.
25. Water Bank Act of 1970, Pub. L. No. 91-559, 84 Stat. 1468 (1970) (codified at 16
U.S.C. §§ 1301-1311 (1976)).
26. See Water Bank Act of 1970, §§ 3-7, 16 U.S.C. §§ 1302-1306 (1976).
27. See J. KUSLER, STRENGTHENING STATE WETLAND REGULATIONS, 79-81, 93-94

(1978). States that have not adopted comprehensive wetlands statutes may nevertheless
protect wetlands through critical areas, shoreland, and floodplain legislation. Id
In Kasch v. Clearwater County, No. 49955, slip op. at 5 (Minn. Jan. 25, 1980), the
court stated that MINN. STAT. § 97.481 (1978), providing for the preservation of wetlands
and wildlife lands through acquisition by the Department of Natural Resources [hereinafter DNRI, was part of a broad statutory scheme for managing Minnesota's natural resources in an environmentally responsible manner. The objectives of section 97.481 were
found to be consistent with the objectives of the Minnesota Environmental Policy Act. Id
28. See J. KUSLER, supra note 27, at 8 (Massachusetts, New Hampshire, Connecticut,
Rhode Island, and New York); notes 169-226 tmfra and accompanying text. Several other
states have adopted statutes to protect coastal waters. See, e.g., CAL. GOV'T CODE
§§ 66600-66658 (West 1966 & Supp. 1966-1978) (San Francisco Bay); ME. REV. STAT.
ANN. tit. 38, §§ 471-475, 478 (1964 & Cum. Supp. 1979-1980) (alteration of coastal wetlands); MD. NAT. REs. CODE ANN. §§ 9-101 to -501 (1974 & Cum. Supp. 1979); N.C.
GEN. STAT. §§ 113-229 to -230 (1978), as amendedby Act of Apr. 2, 1979, ch. 253, §§ 1-2,
1979 N.C. Adv. Legis. Serv. 101, 101 (Michie); VA. CODE §§ 62.1-13.1 to -13.20 (1950 &
Cum. Supp. 1979) (wetlands).
29. In 1973 the Minnesota Legislature eliminated the county boards' power to drain
shallow and marshy lakes. See Act of May 21, 1973, ch. 479, § 5, 1973 Minn. Laws 1058,
1060-61 (current version at MINN. STAT. § 106.021(2) (1978)). In 1976 the Legislature
required public drainage authorities to weigh a variety of environmental factors in deciding whether a drainage project is of public benefit. See Act of Mar. 25, 1976, ch. 83, § 12,
1976 Minn. Laws 209, 218-19 (codified at MINN. STAT. § 106.021(6) (1978)). Also in
1976, the Legislature authorized purchase priority for wetlands under an established wildlife habitat land purchase program. See id § 1, 1976 Minn. Laws 209, 209-10 (codified at
MINN. STAT. § 97.481 (1978)). In addition, the state established a water bank program
paralleling the federal program. See id § 9, 1976 Minn. Laws 209, 215-18 (current version
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WETLANDS MANAGEMENT IN MINNESOTA

Several statutes comprise the present framework for Minnesota wet30
lands management. The oldest, the Minnesota Drainage Code
prescribes the procedure by which petitioning property owners may enlist state support in draining wetlands. Not a protective statute, the Minnesota Drainage Code provides both a systematic method for approving
drainage projects and the subsequent procedures for the routing and construction of drainage systems. 3 1 The most comprehensive protective statute, the Minnesota Water Management Law32 regulates drainage and
33
other activities affecting those wetlands that have a protected status.
Two other protective statutes authorize wetlands preservation through
the public purchase of all or a portion of the ownership rights to certain
wetlands areas. The State Water Bank Program compensates landown4
ers for preserving wetlands instead of converting them to croplands.3
Another statute authorizes state acquisition of wetlands to preserve wildlife habitat. 35 In addition, 1979 legislation provides a tax credit as an
6
incentive to preserve wetlands.3
A.

Ainnesota Drainage Code

Under the Minnesota Drainage Code, a majority of adjacent landowners may petition the state to certify their drainage proposal as a public
drainage system. 37 To receive certification as a public drainage system, a
proposed project must be practicable and of greater public benefit than
its detriment to the public. 38 By obtaining certification, petitioning
at MINN. STAT. § 105.392 (1978 & Supp. 1979)). Most significantly, the Legislature recently increased wetland protection so that the state now has the potential to regulate
wetland drainage. See Act of May 25, 1979, ch. 199, §§ 1-17, 1979 Minn. Laws 334
(amending MINN. STAT. §§ 105.37-.392, .42 (1978)).
30. See Act of Aug. 3, 1858, ch. 68, 1858 Minn. Gen. Laws 182 (current version at
MINN. STAT. §§ 106.011-.673 (1978)). The term "Drainage Code" was used by the Minnesota Supreme Court in 1973. See Titrud v. Achterkirch, 298 Minn. 68, 72, 213 N.W.2d
408, 412 (1973).
31. See MINN. STAT. §§ 106.031-.201 (1978).
32. Id §§ 105.37-.81 (1978 & Supp. 1979). The term Water Management Law derives from supreme court usage. See In re White Bear Lake, 311 Minn. 146, 147, 247
N.W.2d 901, 902 (1976).
33. See MINN. STAT. §§ 105.38(1), .42 (1978 & Supp. 1979). For a discussion of protected wetlands, see notes 90-101 infia and accompanying text.
34. See MINN. STAT. § 105.392 (1978 & Supp. 1979).
35. See id.§ 97.481 (1978), construed in Kasch v. Clearwater County, No. 49955 (Minn.
Jan. 25, 1980).
36. Act of June 1, 1979, ch. 303, art. II, §§ 5, 8, 1979 Minn. Laws 671, 700-01, 702-03
(codified at MINN. STAr. §§ 272.02(16), 273.115 (Supp. 1979)).
37. See MINN. STAT. § 106.031 (1978). Once filed, a petition may be withdrawn with
the consent of all other petitioners, see id.§ 106.031(2), or dismissed by a majority of the
petitioners owning not less than 60% of the land. See id.§ 106.061.
38. See id § 106.101 (providing for dismissal of drainage petition at preliminary hear-

http://open.mitchellhamline.edu/wmlr/vol6/iss1/3

6

et al.: Preserving Minnesota Wetlands: Plugging the Leaks in the Minnesot
19801

PRESERVING MINNESOTA WETLANDS

property owners are able to distribute the project's costs among all property owners whose land is drained39 and secure through the power of
eminent domain a route for the ditch.40
Various aspects of the drainage law tend to promote drainage system
certification. The law has always presumed that the conversion of wetlands into croplands creates a "public benefit" to society. 4 1 The provision requiring that environmental factors be considered in reviewing a
drainage proposal42 has been construed strictly.43 Moreover, the official
bodies that decide whether to grant a.petition and whether to assess
ing if, inter aha, proposed project is not of public benefit); id § 106.201 (providing for
dismissal of drainage petition at final hearing when it is found that benefits are not more
than total cost).
The establishment of a public drainage system involves the following eight steps:
1. A petition, signed by the requisite number of landowners, is presented
to the county board. See id § 106.031(1).
2. The county board then appoints an engineer to make a preliminary
survey of the proposal described in the petition, and to file a report of the project
indicating the necessity and feasibility of the proposal. See id § 106.07 1.
3. A copy of the engineer's preliminary report is forwarded to the DNR for
review and comment. See id. § 106.091.
4. Following completion of the DNR report, a preliminary hearing is held
during which the petitioners, the owners of land presumed to be affected, the
engineer, and any other persons may be heard. See id § 106.101.
5. If the county board accepts the petition, it directs the engineer to make
a final, detailed survey of the project, including all relevant plans, specifications,
and cost estimates. See id § 106.111.
6. The county board reviews the final report and orders the appointment
of "three disinterested resident freeholders of the county or counties affected as
viewers." Id § 106.141. The viewers determine the benefits and damages to
land affected by the drainage project. See id §§ 106.141-.151.
7. Concurrently with local review, the DNR prepares a second advisory
report. The DNR may comment at this point on the benefits of the project
versus its potential for adverse environmental impact. See id. § 106.13 1.
8. Last in the process is a final hearing conducted by the county board to
weigh the benefits of the project against its costs. When it is determined that
benefits do not exceed the total cost of the project, or that the proposed system
would not be practicable or of public utility, the petition must be dismissed. See
id §§ 106.171-.201.
39. Landowners whose property is drier as a result of the drainage project are charged
a proportionate share of the costs of the project whether they were in favor of drainage or
not. See Peterson, AgriculturalDratnageand the Pubihc Interest, MINN. VOLUNTEER, Jan.-Feb.
1972, at 38.
40. Although the power ofeminant domain is not explicit in the Minnesota Drainage
Code, it has been recognized by the courts as a power inherent in the construction of
drainage systems. See, e.g., Lien v. Board of County Comm'rs, 80 Minn. 58, 62, 82 N.W.
1094, 1095 (1900).
41. See MINN. STAT. § 106.011(14) (1978). The statute provides that " 'public benefit' extends to and includes any act . . . which shall protect from overflow or reclaim and
render suitable for cultivation lands normally wet and needing drainage or subject to
overflow." Id.
42. Seeid § 106.671.
43. See notes 56-70 bnjfa and accompanying text.
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damages are subject to influences that bias them in favor of drainage. 44
In most instances, the petition for drainage is considered by the county
board.4 5 The localized procedure used to certify public drainage systems
is relatively insulated from state control. Although the Minnesota Department of Natural Resources (DNR) reviews the proposed project and
comments to the county board, the DNR's recommendations are advi46
sory and may be disregarded.
Arguably, local boards have a bias in favor of drainage. First, the
county board's approval of a drainage project that increases the amount
of land usable for profitable activity results in a potential increase to the
local tax base. 47 Second, as a unit of local government, the county board
confronts the demands of a local constituency while simultaneously
resolving environmental and economic issues. 48 Therefore, in most instances, a group of petitioners with an obvious economic interest in
draining their lands will appear before the board, while no local constituent, or even a nonlocal advocate, favoring wetlands preservation routinely appears at the hearings to present the less apparent benefits of
wetlands preservation. 49 Third, the same engineer who initially determines the necessity and feasibility of a proposed drainage project is retained to perform additional services during the remainder of the
44. See D. Bryden, Preserving Wetlands in Minnesota: Possibilities for Institutional
Reform 31-32 (Dec. 4, 1973) (unpublished report presented to the DNR Bureau of Planning).
45. See MINN. STAT. § 106.015 (1978). Before 1971, drainage petitions involving land
in more than one county were heard by the district court. Id § 106.015(1). Although
these projects are still administered by the district courts, all drainage projects commenced
after 1971 are heard by county boards. See id § 106.015(1).
46. See id § 106.091(2).
47. Cf Kasch v. Clearwater County, No. 49955 (Minn. Jan. 25, 1980). In construing
MINN. STAT. § 97.481 (1978), the Kasch court noted that one concern of the county board,
when considering a request to sell acreage to the DNR, was a reduction of its tax base. See
id., slip op. at 3. The Kasch court stated that subdivision 3 of section 97.49 provides a
partial offset by contributing a portion of the gross receipts from special use permits and
from land leased or acquired by sale for public hunting grounds and game refuges to the
county in which the lands are located. See id, slip op. at 3 n.3.
48. County boards are directed by statute to weigh the values of wetlands against the
social and economic benefits of the proposed drainage project. See id §§ 106.101(4), .201.
49. Commenting on the nature of contested drainage cases under the Minnesota
Drainage Code, the Minnesota Supreme Court observed in Erickschen v. County of Sibley, 142 Minn. 37, 42, 170 N.W. 883, 885 (1919):
We have observed that in contested drainage proceedings the petitioners are
chiefly interested in adding to their holdings of arable land, while their opponents are concerned over the possible damage to their lands as a result of the
drainage of those of their neighbors. In the clash of conflicting private interests,
those of the public are apt to drop out of sight.
See D. Bryden, supra note 44, at 14. See generally Lewis, Oil Spills Can Damage Food Sources,
MINNEAPOLIS TRIBUNE, Oct. 15, 1979, at 8A, col. 4.
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proceeding unless otherwise ordered. 50 If the engineer concludes at the
outset that a project should not be approved, the project is aborted,
thereby eliminating possible compensable employment for the engineer.
Arguably, the engineer's position creates a conflict of interest that interferes with rendering an objective recommendation. 51 Finally, the manner of selecting viewers to assess the benefits and damages from a
proposed project 52 does not foster objectivity. Usually recommended by
the petitioner's attorney, 53 viewers are local residents who may be unqualified to determine benefits and damages.54
The Minnesota Drainage Code definition of public benefit also carries
forward a questionable presumption in favor of wetlands drainage that
advocates of preservation may be unable to rebut. The presumption in
favor of draining wetlands in order to create additional croplands is
questionable at a time when public money is being spent both to keep
arable land out of production and to preserve wetlands. An advocate of
wetlands preservation arguing the environmental factors listed in the
Minnesota Drainage Code is at a disadvantage when confronting a
drainage authority required by law to regard agricultural drainage as a
55
public benefit.
In 1955 legislative amendments to the Minnesota Drainage Code required the drainage authority to consider environmental values in determining whether to approve a public drainage project.56 The amended
law required that county boards give "due consideration" to soil, water,
See MINN. STAT. § 106.071(1) (1978).
51. See Peterson, P/ayzng to Win in the Drainage Game, MINN. VOLUNTEER, Mar.-Apr.
1972, at 46. In only one instance has a drainage engineer concluded that a proposed
project would be unnecessary or infeasible. See id
52. See MINN. STAT. § 106.151 (1978).
53. See Peterson, supra note 51, at 47.
54. The only statutorily required qualification for a viewer is that of being a disinterested resident freeholder. See MINN. STAT. § 106.141(1) (1978).
55. See Titrud v. Achterkirch, 298 Minn. 68, 213 N.W.2d 408 (1973). In affirming a
district court order establishing a drainage system under the drainage code, the supreme
court noted:
The state's Drainage Code indicates a legislative determination that reclamation
of wasteland through construction of public ditches is of public benefit. If objectors' argument that increase in tillable farmland would create only private benefit at the time this case was tried is correct, it is for the Legislature and not the
courts to change present statutory definition and concept of public benefit.
Id at 72-73, 213 N.W.2d at 412.
56. Act of Apr. 22, 1955, ch. 681, § 1, 1955 Minn. Laws 1030, 1030 (codified at MINN.
STAT. § 106.671 (1978)). The statute required:
In any proceeding for the establishment or construction of a public drainage
system . . . the authority having jurisdiction over the proceeding, in determining whether or not the project will be in furtherance of present or future public
utility, benefit, or welfare, shall give due consideration to conservation of soil,
water, forests, wild animals, and related natural resources, and to other material
matters as provided by law.

50.
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and wildlife conservation in assessing the public benefit of a proposed
drainage project. 5 7 In Schwermann v. Re'nhar,58 however, the Minnesota
Supreme Court interpreted the law restrictively in holding that the district court, by relying on conservation factors to dismiss a drainage petition, 59 had effected improperly an acquisition of land for preservation.60
The court observed that other statutory procedures provided for the
state's preservation of wetlands for wildlife habitat by means of compensating property owners.6I In light of this compensation statute, the court
held that the district court's dismissal of a drainage petition was an improper method of preserving wetlands and constituted a taking without
just compensation.62 Schwermann thus appears to limit severely the portion of the Minnesota Drainage Code providing that environmental considerations constitute a basis for dismissing a petition.
In Titrudv. Achterkirch, 63 a county board decided that a drainage project would be of public benefit and utility after giving consideration to
environmental factors. On appeal, the Minnesota Supreme Court limited the scope of judicial review, holding that because a drainage authority's finding that a proposed drainage system is of public benefit and
because utility is a question of fact, such findings will not be reversed
64
unless unsupported by the record.
In consequence of the Tirud and Schwermann decisions, environmental
and conservation factors can be used primarily to justify public drainage
projects. 65 Given the Titrud standard of review, an order establishing a
public drainage project will be upheld if the county board gave due consideration to environmental and conservation factors. Given the
Schwermann rationale, however, county boards may not rely on conservation factors to dismiss a drainage proceeding.
In 1976, three years after 7trud and Schwermann were decided, the
Minnesota Drainage Code was amended to reflect greater concern for
environmental protection.66 Now, additional social and environmental
57. See MINN. STAT. § 106.671 (1978).
58. 296 Minn. 340, 210 N.W.2d 33 (1973).
59. The district court found that "the marshy areas and sloughs were a significant
part of the wildlife-production areas of Nicollet County." Id. at 343, 210 N.W.2d at 35.
60. See id at 345-46, 210 N.W.2d at 37.
61. The supreme court held that state purchase of wetlands with appropriate payment to the owners was the proper means by which to preserve the wetlands as wildlife
habitat. Id at 345-46, 210 N.W.2d at 37; see MINN. STAT. § 97.481 (1978). For a discussion of the acquisition procedures prescribed in section 97.481, see notes 148-55 infra and
accompanying text.
62. See 296 Minn. at 346, 210 N.W.2d at 37.
63. 298 Minn. 68, 213 N.W.2d 408 (1973).
64. See id at 73, 213 N.W.2d at 412.
65. See 58 MINN. L. REv. 836, 838 (1974).
66. See Act of Mar. 25, 1976, ch. 83, § 12, 1976 Minn. Laws 209, 218 (amending
MINN. STAT. § 106.021(6) (1974)).
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factors have to be considered by the county board to assess the public
benefit of a proposed drainage project. 67 Also, in studying a project's
necessity and feasibility, the drainage engineers have to consider the environmental ramifications of the proposed project 68 and county boards
must dismiss the drainage petition in any case in which the detriment to
the environment outweighs any public benefit from drainage. 69 The additional statutory requirements, however, have not reduced the rate of
7
public drainage. 0
B.

Wetland Preservation Under the Minnesota Water Management Law

The Minnesota Water Management Law, amended significantly in
1979, 7 1 restricts the drainage of wetlands that are identified for protection by statute 72 and administrative rule. 73 If a drainage proposal for
state support under the Minnesota Drainage Code affects wetlands or
public waters protected by the Minnesota Water Management Law, the
latter statute imposes potential restrictions on drainage activity. Also,
the waters regulated by the Minnesota Water Management Law cannot
67. See MINN. STAT. § 106.021(6) (1978).
68. See id Drainage authorities must now consider:
(a) The private and public benefits and costs derived from the proposed
project;
(b) The present and anticipated agricultural land acreage availability and
use within the project area;
(c) The flooding characteristics of the project lands involved;
(d) The alternative measures for the conservation, allocation, and development of drainage waters;
(e) The water quality effects as a result of the proposed project;
(1) The fish and wildlife resources affected by the proposed project;
(g) The shallow groundwater availability, distribution, and use in the project area;
(h) The overall environmental impact of all the criteria in items (a) to (g);
(i) The present and anticipated land use within the project area.
Id Drainage engineers are required to decide questions of necessity and feasibility with
reference to the criteria listed above. See id § 106.081(1).
69. See id § 106.101(4) (must consider "benefit or utility based upon the criteria required to be considered by section 106.021, subdivision 6").
70. See Letter from Kent Lokkesmoe, Public Engineer, Water Development Section,
Minn. Dep't of Nat. Resources (July 20, 1978) (on file at William Mitchell Law Review
office).
71. See Act of May 25, 1979, ch. 199, §§ 1-12, 15, 1979 Minn. Laws 334, 334-40
(amending MINN. STAT. §§ 105.37-.391, .42(1) (1978)).
72. State permission, obtained through DNR, is now required to lawfully drain or
change the course, current, or cross-section of type three, four, or five wetlands, as defined
in FISH AND WILDLIFE SERVICE, U.S. DEP'T OF THE INTERIOR, CIRCULAR No. 39 (1971),
that are ten acres or larger in unincorporated areas, or two and one half acres in incorporated areas. See MINN. STAT. §§ 105.37(15), .38(3) (Supp. 1979).
73. The DNR is directed by statute to inventory the wetlands described by section
105.37(15) of the Minnesota Water Management Law and issue an order listing the protected wetlands. See id § 105.39 1(1).
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be dredged or filled without permission from the DNR.74
I.
a.

Identification of Wetlands Eligible Under the Law

OriginalProcedure: Inventorg and Designation as Public Waters

Originally intended to protect navigable waters, 75 the Minnesota
Water Management Law was first extended to include wetlands in
1973.76 At that time, the Legislature redefined public waters as waters
that serve a beneficial public purpose including such traditionally recognized wetland functions as nutrient and sediment retention, storm water
storage, fish and wildlife habitat, recreation, and ground water
recharge. 77 Rather than specifically describing the physical characteristics of waters to be protected as public waters, the Minnesota Water
Management Law declared that any water found by the DNR to serve a
78
material beneficial public purpose was a public water.
Until the DNR completed a statutorily mandated inventory and
designation process of all public waters involving local government, the
DNR could only exercise regulatory power over a body of water with a
disputed "public" water status by going to court. 79 To begin the inventory and designation process, the DNR prepared preliminary county74. See id. §§ 105.38(3), .42 (1978 & Supp. 1979).
75. See Act of Apr. 26, 1937, ch. 468, § 1, 1937 Minn. Laws 794, 794 (waters subject to
state control were those "in streams and lakes ... which are navigable in fact") (current
version at MINN. STAT. § 105.38(1) (Supp. 1979)).
76. See Act of May 18, 1973, ch. 315, § 2, 1973 Minn. Laws 615, 615-16 (repealed
1979).
Before amendment, the Minnesota Water Management Law applied only to navigable state lakes and streams. See Act of Apr. 26, 1937, ch. 468, § 1, 1937 Minn. Laws 794,
794 (current version at MINN. STAT. § 105.38(1) (Supp. 1979)). The 1973 Legislature
eliminated the lake and stream requirement, providing instead that any water of the state
might be classified as public water. See Act of May 18, 1973, ch. 315, § 4, 1973 Minn.
Laws 615, 616. By doing so, the Legislature made possible the inclusion of wetlands that,
although waters of the state, could not be considered lakes. See Peterson, Public Water
Rights in Minnesota, BENCH AND B., Sept. 1974, at 19-20.
Protected public waters under the 1973 law were those that served a beneficial public
purpose, defined to include attributes generally associated with wetlands. See Act of May
18, 1973, ch. 315, § 2, 1973 Minn. Laws 615, 615-16 (repealed 1979).
77. See Act of May 18, 1973, ch. 315, § 4, 1973 Minn. Laws 615, 616 (current version
at MINN. STAT. § 105.38(1) (Supp. 1979)).
78. See id. Not until 1976, however, did the Legislature prescribe the procedures to be
followed in determining which wetlands were to be considered public waters subject to
state regulation. See Act of Mar. 25, 1976, ch. 83, § 8, 1976 Minn. Laws 209, 212-14
(current version at MINN. STAT. § 105.391 (1978 & Supp. 1979)).
79. See Act of Mar. 25, 1976, ch. 83, § 8, 1976 Minn. Laws 209, 212-14 (current version at MINN. STAT. § 105.391 (1978 & Supp. 1979)). DNR had authority to regulate
public waters from the effective date of the statute. Until completion of the inventory and
designation process, however, if the public status of a wetland was disputed, the DNR had
to prove jurisdiction over a wetland by demonstrating in litigation that the wetland met
the criteria for public water status. See, e.g., Stevens v. State, 291 Minn. 263, 268, 190
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wide waterbasin inventories 80 that county boards reviewed. 8 1 Absent a
county board protest against including a waterbasin,82 the DNR could,
by rule, classify the waterbasin as public in the preliminary designation. 83 If, on the other hand, the county board protested the preliminary
state designation prior to public water designation, the DNR had to resolve the disagreement by negotiation, 84 and, if negotiation was unsuccessful, through a contested case hearing. 85 The public waters inventory
and designation process, if completed, could have helped to protect the
state's wetlands because the DNR's plan for classifying public waters
used factors that would have protected a large percentage of wetlands.86
In practice, however, wetland resources were left unprotected because
Due to a
the inventory and designation process was not completed.8
lack of county board cooperation and an inadequate staff, the DNR
finished only the preliminary inventory stage of the process. 88 More than
three years following the commencement of the inventory and designation process, a final order designating public waters had not been issued
for any county. 89

b.

New Statute Identify'ng Protected Wetlands

Because of dissatisfaction with the inventory and designation process,
the Legislature amended the Minnesota Water Management Law in
N.W.2d 482, 485 (1971) (state failed to show that marsh, valuable only for hunting, was
public water).
80. See Act of Mar. 25, 1976, ch. 83, § 8, 1976 Minn. Laws 209, 212 (current version
at MINN. STAT. § 105.391(1) (Supp. 1979)).
81. See id
82. Within ninety days after receiving DNR's preliminary inventory, county boards
could notify DNR of disagreement over wetlands designated as public waters. See id. (current version at MINN. STAT. § 105.391(2) (Supp. 1979)).
83. See id. (current version at MINN. STAT. § 105.391(3) (Supp. 1979)).
84. See id. at 213 (current version at MINN. STAT. § 105.391(4) (Supp. 1979)).
85. See id. at 213-14 (current version at MINN. STAT. § 105.391(5) (Supp. 1979)).
86. See 7 M.C.A.R. § 1.5200(D)(2) (1978). The rule provides:
The following waterbasins . . . may be public waters, subject to application of
the statutory criteria of Minn. Stat. §§ 105.37, subd. 6 and 105.38, as further
explained in Table I of these rules.
a. In unincorporated areas, waterbasins greater than 10 acres in area, excluding Type I and Type 2 wetlands.
b. In incorporated areas, waterbasins of any size.
Id DNR planned to include at least wetland types three, four, and five in the preliminary
waterbasin inventory. See Letter from James F. Cooper, former Administrator of Hydrology Section, Division of Waters, Minn. Dep't of Nat. Resources (Oct. 15, 1978) (on file at
William Mitchell Law Review office).
87. Office of the Legislative Auditor, Evaluation Report on Water Resources Management 12 (Dec. 1978) [hereinafter cited as Legislative Audit Report].
88. See id
89. See id
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1979. 90 Eliminating the material beneficial public purpose standard that
was the basis for conferring a protected status on qualifying wetlands, the
Legislature specifically declared that certain types of wetlands are subject to state control. 9 1 The current law incorporates by reference three of
the eight freshwater wetland types described in Circular 39,92 a definitive
federal publication that classifies inland freshwater wetlands. 9 3 Now,
these three types of wetlands are automatically protected if they meet
statutory size requirements.94
An inventory and designation of wetlands is still required by the 1979
90. Sea Act of May 25, 1979, ch. 199, §§ 1-17, 1979 Minn. Laws 334, 334-40 (amending MINN. STAT. §§ 105.37-.392, .42 (1978)).
91. See id. § 5, 1979 Minn. Laws at 336 (amending MINN. STAT. § 105.38(1) (1978)).
92. FIsH AND WILDLIFE SERVICE, U.S. DEP'T OF THE INTERIOR, CIRCULAR No. 39
(1971); see Act of May 25, 1979, ch. 199, §§ 3, 5, 1979 Minn. Laws 334, 335-36 (amending MINN. STAT. §§ 105.37(15), .38(1) (1978)).
93. The eight classifications are:
Type one-Seasonally flooded basins or flats
Type two-Inland fresh meadows
Type three-Inland shallow fresh meadows
Type four-Inland deep fresh marshes
Type five-Inland open fresh water
Type six-Shrub swamps
Type seven-Wooded swamps
Type eight-Bogs
See S. SHAW & C. FREIDINE, .upra note 1, at 15. Incorporated into the Minnesota Water
Management Law as protected wetlands are type three, type four, and type five. See Act
of May 25, 1979, ch. 199, §§ 3, 5, 1979 Minn. Laws 334, 335-36 (amending MINN. STAT.
§§ 105.37(15), .38(1) (1978)).
Type three wetlands are described as areas in which:
[tjhe soil is usually waterlogged during the growing season; often it is covered
with as much as 6 inches or more of water. Vegetation includes grasses, bulrushes, spikerushes, and various other marsh plants such as cattails, arrowheads,
pickerelweed, and smartweeds. Common representatives in the North are reed,
whitetop, rice cutgrass, carax, and giant burreed. These marshes may nearly fill
shallow lake basins or sloughs, or they may border deep marshes on the landward side.
S. SHAW & C. FREIDINE, srupra, at 21. Type four wetlands are described as areas in. which:
[t]he soil is covered with 6 inches to 3 feet or more of water during the growing
season. Vegetation includes cattails, reeds, bulrushes, spikerushes, and wildrice.
In open areas, pondweeds, naiads, coontail, watermilfoils, waterweeds, duckweeds, waterlilies, or spatterdocks may occur. . . . These deep marshes may almost completely fill shallow lake basins, potholes, limestone sinks, and sloughs,
or they may border open water in such depressions.
Id Type five wetlands are described as including:
[s]hallow ponds and reservoirs. . . . Water is usually less than 10 feet deep and
is fringed by a border of emergent vegetation. Vegetation (mainly at water
depths of less than 6 feet) includes pondweeds, naiads, wild celery, coontail,
watermilfoils, muskgrasses, waterlilies, [and] spatterdocks ....
Id
94. See Act of May 25, 1979, ch. 199, § 3, 1979 Minn. Laws 334, 335 (amending
MINN. STAT. § 105.37(15) (1978)). To be regulated under the Minnesota Water Management Law, a type three, four, or five wetland must be ten acres or larger in unincorporated areas and two and one half acres or larger in incorporated areas. See id
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amendment,95 but the role of the inventory and designation process is
changed. Because the statute now defines a protected wetland through
use of identifiable physical characteristics,96 the range of contestable issues is narrower than before the amendment. 9 7 Arguably, the only re95. See id § 7, 1979 Minn. Laws at 336-37 (amending MINN. STAT. § 105.391 (1978)).
96. Protected wetlands status isnow determined by size, water depth, and vegetation.
See id § 3, 1979 Minn. Laws at 335 (amending MINN. STAT. § 105.37(19) (1978)); notes
93-94 supra and accompanying text (describing water depth and vegetation characteristics
of protected wetlands).
97. Before the 1979 amendments, proponents of public water status had to establish
that wetlands served a beneficial public purpose. SteAct of May 18, 1973, ch. 315, § 4,
1973 Minn. Laws 615, 616 (current version at MINN. STAT. § 105.38 (Supp. 1979)).
Under the prior law, a beneficial public purpose might be any of the following:
(a) Water for municipal, industrial, agricultural, or other purposes;
(b) Recharge of underground water strata;
(c) Retention of water to reduce downstream flooding, thereby, minimizing
erosion and resultant property damage;
(d) Entrapment and retention of nutrients and other materials which would
impair the quality of natural resources;
(e) Recreational activities, such as swimming, boating, fishing, and hunting;
()
Public navigation other than for recreational purposes;
(g) Wildlife habitat such as fish spawning and rearing areas, waterfowl nesting
and feeding areas, and areas for the rearing, feeding, and protection of
other wildlife;
(h) Areas designated as scientific or natural areas pursuant to section 84.033.
See id § 2, 1973 Minn. Laws at 615-16 (repealed 1979). The 1976 Legislature added the
additional requirement that the public benefit be material. See Act of Mar. 25, 1976, ch.
83, § 7, 1976 Minn. Laws 209, 211 (current version at MINN. STAT. § 105.38 (Supp.
1979)).
In an apparent effort to facilitate determination of whether a wetland served a material beneficial public purpose, the DNR devised additional guidelines for each criterion
listed in the statute. Se 7 M.C.A.R. § 1.5200(D)(2) (1978). Thus, for example, in determining whether a wetland ought to be considered public water because of its role in floodwater retention, the following questions were to be answered:
1. What is the damage occurrence and frequency adjacent to and downstream
from the waters involved? And what is the character and values of the lands
involved and the extent of damages? (This determination may include information from aerial photos, county flood plain maps, soil evaluations, eyewitness accounts, flood marks, and other engineering determinations).
2. What are the hydrologic and topographic relationships between the waters
involved and the arial drainage system?
3. What percentage of flood waters of the local system would be retained
within the waters involved if the waters were used as a floodwater retarding
and retardation basin? What effect would the loss of the water have on local
flooding conditions?
See 7 M.C.A.R. § 1.5200, Table 1 (1978).
The answers to many of the questions so raised by the rules were debatable; convincing evidence could be marshalled on either side. Moreover, even assuming that the existence of a listed public benefit was conceded, whether the benefit was material was very
often a question of degree. See Legislative Audit Report, supra note 87, at 12-13; Mueller,
Sfor Wetlands, MINN. VOLUNTEER, Sept.-Oct. 1979, at 9, 11.Obviously, no one could
provide an objectively correct answer to the question: How many ducks must a wetland
support before its benefit to the public as wildlife habitat is material? See id
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maining question is factual-whether the mapped wetland area
conforms to the physical description of the protected types of wetlands.
Under the amended law, protected waters, including wetlands, are
subject to state regulation before final designation rather than only after
the determination that a particular water serves a material beneficial
public purpose. 98 Thus, the amended law had broadened the immediate
scope of protection. Until qualifying wetlands are inventoried and
mapped, however, no moratorium on drainage takes effect. 99 In other
words, prior to final designation, the property owner of a protected wetland may petition for public drainage or may request a permit to conduct a drainage operation. At the point in time when final designationthrough inventory and mapping-occurs, a ten-year moratorium on
drainage will begin.t 00 No application to drain may be made until the
expiration often years. Any permit that is denied triggers a new ten-year
moratorium on requesting a drainage permit.101
2.
a.

Standardsfor Regulating Protected Wetlands

Changes in the Course, Current, or Cross-Section Other than Drainage

After the public water or wetland status of a particular body of water
is established, the DNR is responsible for regulating any activity, including any drainage, excavation, or filling, that changes the course, current,
or cross-section of the water.' 0 2 On its face, this statutory prohibition
against changing the course, current, or cross-section of a public water
98. To exercise control, DNR must still establish in litigation that the wetland is one
protected under the Water Management Law. Arguably, however, it is easier to establish
that a wetland is type three, four, or five and meets statutory size limits than to show that
it serves a material beneficial public purpose. See notes 96-97 supra and accompanying
text.
99. See MINN. STAT. § 105.391(3) (1978 & Supp. 1979). Until the inventory and
mapping is completed, however, property owners seeking to drain must replace the wetland being drained with one that will have equal or greater public value. See 1d. Presumably, this language applies only to public drainage proceedings, because it requires that the
county board volunteer another wetland in the county to be included in DNR's preliminary inventory to replace the one being drained. It is difficult to understand how an
individual landowner could comply with the provision.
100. See id. The statute states that "the owner or owners of lands underlying wetlands
situated on privately owned lands may apply to the commissioner for a permit to drain the
wetlands at any tline after the expiration of ten years following the original designation
thereof." Id (emphasis added). The implication of this language is that no application
for permission to drain lawfully may be considered by DNR before expiration of the tenyear period.
101. See id
102. MINN. STAT. § 105.42(1) (1978 & Supp. 1979) provides that "[i]t shall be unlawful . . . to change or diminish the course, current or cross-section of any public waters,
. . . by any means, including but not limited to, filling, excavating, or placing of any
materials in or on the beds of public waters,....." Only the prohibition against changing the cross-section is directly relevant to wetland protection. The Minnesota Supreme
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without permission is subject to broad interpretation. The Minnesota
Supreme Court in State v. Kuuvar,103 however, held that to be punishable, an activity conducted without first obtaining a permit must be
wasteful, dangerous, or in some manner detrimental to the public interest.' 0 4 Thus, property owners making very minor changes without a per0 5
mit may not be subject to criminal liability.1
Until the DNR adopts final rules, the only interpretation of what
changes are wasteful, dangerous, or in some manner injurious to the public must come from the courts on a case by case basis. Employing the
Kuluvar standard, the court, in State v. SheriftO 6 upheld the commissioner's determination that the destruction of wildlife habitat resulting
from the dumping of fill into a lake was detrimental to the public interest.10 7 By changing the course, current, or cross-section of a wetland area
without prior permission, however, property owners assume the risk that
the state may establish that their activity constitutes a public detriment,
thereby subjecting them to liability. 108
A regulatory standard appears to be developing at the administrative
level. The DNR's proposed policy is to limit the placement of fill into, 1O9
Court has construed this language, in State v. Kuluvar, 266 Minn. 408, 123 N.W.2d 699
(1963), to mean:
any change from the natural condition discernible in a view of the waters as they
would appear if cut through by an intersecting plane; in short, as it would appear in a cross-section view of the waters in relationship to the basin in which
they are contained or the bed over which they flow.
Id at 416, 123 N.W.2d at 705.
State control may be exercised despite the fact that the Federal Water Pollution Control Act, § 404, 33 U.S.C. § 1344 (Supp. I 1977), also regulates dredging and filling of
public waters. See Bartell v. State, 284 N.W.2d 834, 837 (Minn. 1979).
103. 266 Minn. 408, 123 N.W.2d 699 (1963).
104. The court observed:
Clearly, the legislature did not intend that every change apparent in a crosssection view of the waters or every act of excavating or filling be prohibited, for
such a construction would result in absurd application. . . . [M]any acts which
would technically result in a change to the cross-section view are so minimal as
to be of no significance to the public interest. Surely, there could also be changes
which, although significant in physical effect, would enhance rather than harm
the public interest. [To be punishable a change] must be found to be "wasteful"
or "dangerous" or, above all, "detrimental to the public interest."
Id at 416-17, 123 N.W.2d at 705.
For a discussion of the sanctions provided under the Minnesota Water Management
Law, see notes 222-23 eftza and accompanying text.
105. State v. Kuluvar, 266 Minn. at 417-18, 123 N.W.2d at 706 (1966).
106. 296 Minn. 177, 207 N.W.2d 358 (1973).
107. See id. at 179-80, 207 N.W.2d at 360.
108. See note 104 supra and accompanying text.
109. See DNR Standards and Criteria for Granting and Denying Permits to Change
the Course, Current or Cross-Section of Public Waters, 2 Minn. St. Reg. 200, 205 (1977)
(filling public waters) (to be codified in 7 M.C.A.R. § 1.5021(A)).
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and the excavation of materials from, 1 0 the beds of public waters, thus
preserving their natural character and shorelines and maintaining the
suitable aquatic habitat for fish and wildlife."'I Excavation that is detrimental to fish and wildlife habitat or protected vegetation would be forbidden.' 12 Filling and excavation would be permissible if, among other
things," 13 the project is not unduly detrimental to public values, including fish and wildlife habitat.' 14
To receive a permit, the applicant has the burden of showing that the
proposed action is "reasonable, practical, and will adequately protect the
public safety and promote the general welfare."' '5 Permit issuance may
be conditioned upon restrictions on and modification of the proposed
activity.' 16 In addition, the permitting process is subject to the requirements of the Minnesota Environmental Policy Act. 1 7 Thus, in deciding
whether an applicant for a permit has met the burden of showing that a
proposed project is lawful, reasonable, and practical, the DNR can base
a permit denial on the adverse environmental effects of the project.'18
b.

DrainageProjects

Drainage projects, as distinguished from other regulated activities, affecting the cross-section of a public water or wetland apparently are regulated separately by the Minnesota Water Management Law. 119 One
110. See id at 205-07 (filling public waters; excavation of public waters) (to be codified
in 7 M.C.A.R. §§_1.5021(A), .5022(A)).
111. See id at 205 (to be codified at 7 M.C.A.R. § 1.5021(A)).
112. See id at 507 (to be codified at 7 M.C.A.R. § 1.5022(A)(2)(d)).
113. See id at 506-07 (to be codified at 7 M.C.A.R. § 1.5022(A)(1)-(3)).
114. See id at 507 (to be codified at 7 M.C.A.R. § 1.5022(A)(2)(d)).
115. See MINN. STAT. § 105.45 (1978).
116. See id
117. See MINN. STAT. §§ 116D.01-.07 (1978). The Minnesota Environmental Policy
Act requires that no permit for natural resources management and development shall be
granted:
where such. . . permit has caused or is likely to cause pollution, impairment, or
destruction of the air, water, land or other natural resources located within the
state, so long as there is a feasible and prudent alternative consistent with the
reasonable requirements of the public health, safety, and welfare and the state's
paramount concern for the protection of its air, water, land and other natural
resources from pollution, impairment or destruction. Economic considerations
alone shall not justify such conduct.
Id § 116D.04(6). Among the "permits for natural resources management and development" subject to this requirement are permits for the alteration of waterways pursuant to
section 105.42 of the Minnesota Water Management Law. See id § 116D.04(5)(a).
118. See, e.g., State v. City of White Bear Lake, 311 Minn. 146, 247 N.W.2d 901 (1976),
in which the Minnesota Supreme Court upheld a DNR permit denial on the basis of
adverse environmental impact resulting from the destruction of wetland areas.
119. Drainage is specifically regulated by MINN. STAT. § 105.391(3) (1978 & Supp.
1979). Permission to engage in dredging, filling, or any other activity that changes the
course, current, or cross-section of wetlands and public waters is governed only by MINN.
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additional limitation is that no application to drain may be considered
for ten years following the formal designation of a protected wetland
through the inventory and mapping process.' 20 Thereafter, in addition
to rendering advisory opinions,121 the DNR has significant control over
the establishment of drainage projects. In reviewing an application to
drain, the DNR must grant permission to drain if the economic benefits
of drainage to the property owner outweigh the value of the area to the
public as wetland. 22 On the other hand, if the DNR finds that the preservation value of the wetland area exceeds its value for another use, permission must be denied.t 23 If permission is denied and the wetland has
also been designated formally, no subsequent application can be considered for an additional ten-year period.' 24 If the applicant in a drainage
proposal for conversion of wetlands to croplands can show that the land
will provide high quality cropland, an offer of compensation by the DNR
is required to preserve the wetlands.1 25 The DNR must offer to either
include the wetland in the State Water Bank Program, 26 acquire it as
wildlife habitat,127 or in some other manner indemnify the landowner for
not draining.128 Otherwise, the property owner may drain regardless of
the merits of preservation of the wetlands area.129
C

State Water Bank Program

The State Water Bank Program, established under the Minnesota
STAT. § 105.42(1) (1978 & Supp. 1979). Thus, although drainage also changes the course,
current, and cross-section of wetlands, those seeking to drain must satisfy the requirements
of both statutes.
120. See note 100 supra and accompanying text.
121. See MINN. STAT. §§ 106.091,'.131 (1978).
122. See id § 105.391(3) (Supp. 1979).
123. See id
124. See id
125. See id Subdivision 3 reads:
after a state waterbank program has been established, wetlands which are eligible for inclusion in that program may be drained without a permit . . .if the
commissioner does not elect, within 60 days of the receipt of an application for a
permit to drain the wetlands, to either (1)place the wetlands in the state
waterbank program, or (2) acquire it pursuant to section 97.481, or (3) indemnify the landowner through any other appropriate means, including but not limited to conservation restrictions, easements, leases, or any applicable federal
program.
Id Wetlands eligible for inclusion in the Water Bank Program must have the following
characteristics: "(a) types 3, or 4, or 5 [wetlands] as defined in U.S. Fish and Wildlife
Service Circular No. 39 (1971 edition); (b) its drainage is lawful, feasible, and practical;
and (c) its drainage would provide high quality cropland and that is the projected land
use." Id § 105.392(2).
126. See id § 105.391(3) (1978 & Supp. 1979).
127. Set id
128. See id
129. See id
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Water Management Law,130 empowers the DNR to protect water, soil,
landscape, and wildlife habitatl31 by entering into ten-year renewable
agreements with landowners for the preservation of wetland areas.t 32 In
exchange for an annual payment from the DNR, 133 landowners participating in the Water Bank Program agree to preserve the wetland character of the area and to refrain from using the area for the agricultural
purposes prohibited by the DNR.134 These prohibited uses include agricultural harvesting, grazing, and utilization as either a water supply for
35
irrigation or as a water reservoir to collect drainage.1
Created in 1976, the Water Bank Program was intended to compensate owners of wetlands that were suitable for conversion to cropland,
but were ineligible for conversion because of public water status. 136 To
be eligible for inclusion in the program, a landowner's wetland had to be
declared a public water valuable as wildlife habitat,3 7 a type three or
four wetland as defined in Circular 39, and a wetland fifty acres or
138
smaller in size.
No agreements preserving wetlands, however, were concluded during
the first years of the Water Bank Program. 139 The principal reason was
that the eligibility requirement that a wetland be conferred with public
water status had not been accomplished. 140
In 1979, the Legislature modified the requirements for inclusion in the
Water Bank Program so that the public water designation is no longer a
prerequisite to eligibility. 14 1 Any type three, four, or five wetland, as
defined by Circular 39, that meets the statutory size requirements may
qualify. 142 The program is intended only to prevent drainage of wet130. See Act of Mar. 25, 1976, ch. 83, §§ 8-9, 1976 Minn. Laws 209, 215-17 (current
version at MINN. STAT. § 105.392 (1978 & Supp. 1979)).
131. See MINN. STAT. § 105.392(1) (1978 & Supp. 1979).
132. Id § 105.392(2).
133. See id § 105.392(4).
134. 'See id § 105.392(3).
135. See 7 M.C.A.R. § 1.5300(F)(2)(a).
136. Letter from Mr. Gene Hollenstein, Supervisor, Policy and Planning, Division of
Waters, Minn. Dep't of Nat. Resources (Aug. 16, 1979) (on file at William Mitchell Law
Review office).
137. Act of Mar. 25, 1976, ch. 83, § 9, 1976 Minn. Laws 209, 215 (current version at
MINN. STAT. § 105.392(2) (1978 & Supp. 1979)).
138. Id
139. Letter from James F. Cooper, supra note 86.
140. As of December, 1978, no wetlands had yet been declared public waters. See Legislative Audit Report, supra note 87, at 20.
141. Act of May 25, 1979, ch. 199, § 13, 1979 Minn. Laws 334, 339 (amending MINN.
STAT. § 105.392(2) (1978)).
142. MINN. STAT. § 105.392(2) (1978 & Supp. 1979). The statutory size requirements
are the same as those established under the Water Management Law: ten acres or larger
in unincorporated and two and a half in larger or incorporated areas. Id In addition, the
DNR may exercise discretion and include smaller wetlands. Id
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lands for the purpose of conversion to cropland, thereby excluding from
the program wetlands being drained or filled in order to accommodate
urban rather than agricultural growth.'43 Also outside the scope of the
program, regardless of their ecological value, are wetlands other than the
three protected types. 144
Now that eligible wetlands are clearly identified by statute,1 45 the
DNR immediately may enter into Water Bank agreements with landowners. 146 Following implementation of the Water Bank Program, wetlands that qualify for the program may be drained without a permit
from the DNR if, within sixty days following receipt of the application to
drain, the Commissioner does not offer to include the wetland in the
Water Bank Program, acquire it as wildlife land, or in some other way
indemnify the landowner for not draining. 147 Thus, with respect to the
relatively narrow class of wetlands that qualify for inclusion in the Water
Bank Program, an offer of compensation must be made in order to prevent drainage.
. Wi/dlife Land Acquisition
Another method of preserving wetlands is DNR acquisition by gift,
lease, purchase, or state land transfer of "wildlife lands, such as marsh or
wetlands, and the margins thereof, including ponds, small lakes, and
stream bottom lands" that are well suited to wildlife development.148
Special priority is attached to the acquisition of lands containing freshwater wetlands. 149 Once acquired for wildlife purposes, such lands may
not be used to produce crops unless the crops are needed to sustain wildlife.150
Although wetlands acquisition could be valuable as a means of wetlands preservation,151 the program's effectiveness is questionable because
143. See id The 1979 Legislature retained the eligibility requirement that the drainage
of the wetland "would provide high quality cropland and that is the projected land use."
See Act of May 25, 1979, ch. 199, § 13, 1979 Minn. Laws 334; 339 (amending MINN.
STAT. § 105.392(2) (1978)).
144. See id
145. Act of May 25, 1979, ch. 199, § 3, 1979 Minn. Laws 334, 335 (amending MINN.
STAT. § 105.37(15) (1978)).
146. The chief impediment to immediate activation of the Water Bank Program
before the 1979 amendments was the requirement of public water status as a prerequisite
to eligibility. See note 140 supra and accompanying text. Until the public water inventory
and designation process was completed, no wetland could meet this requirement, and
hence, none could be included in the program.
147. See MINN. STAT. § 105.391(3) (1978 & Supp. 1979).
148. See id § 97.481 (1978).
149. Set id
150. See id
151. The State of Minnesota has already acquired some 480,000 acres of wildlife lands,
about 50% of which is wetland. Letter from Roger Holmes, supra note 7; cf Kasch v.
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the acquisition of such land is subject to the approval of the local county
board.1 5 2 Given the natural interest of local county boards in preventing
the attrition of land from the local tax base, the power to withhold approval presents an increasingly significant obstacle to wetlands acquisition.153 Furthermore, the possible lack of future funding may affect the
program's viability.154 Finally, even after a wetland has been acquired
for wildlife habitat by the DNR, the wetland may be drained if a major5
ity of property owners in the area so desire.1 5
E.

Wetlands Tax Credit

In a further effort to encourage landowners to preserve wetlands, the
1979 Legislature provided a tax credit to landowners who agree not to
drain. 156 Upon agreement not to drain during the tax year, the owner of
a qualifying wetland receives for each acre a yearly tax reduction equal
to three quarters of one percent of the average estimated value for each
Clearwater County, No. 49955, slip op. at 5 (Minn. Jan. 25, 1980) (purpose of section
97.481 is "to ensure, through state ownership, that wetlands and wildlife lands are preserved and properly developed').
152. See Letter from Roger Holmes, supra note 7; cf.Kasch v. Clearwater County, No.
49955, slip op. at 5 (Minn. Jan. 25, 1980) (county board refused to act on request to sell
private land to DNR).
153. When the Clearwater Board of County Commissioners refused to act on the
Kasch's request to sell land to the DNR, see Schara, Landowner Thought He HadSome Rights,
MINNEAPOLIS TRIBUNE, Oct. 16, 1977, at I IF, col. 2, the Minnesota Supreme Court reversed and remanded the case to the trial court with instructions that the trial court order
the board to act on the proposed sale. See Kasch v. Clearwater County, No. 49955, slip op.
at 8 (Minn. Jan. 25, 1980). The Kasch court reasoned:
the requirement in § 97.481 that land sales to the DNR be approved by the
county board was included to give county boards an opportunity to consider
local concerns affected by sales to the DNR that may outweigh the state policies
advanced by the statute, not to give the board an unlimited veto power over
such sales. Thus, unless a valid local interest is threatened by a proposed sale, a
county board must, as an agency of the state, approve those sales to the DNR
that advance established state policies.
Id., slip op. at 6. Examples of situations the court said might justify a county board's
disapproval of a proposed sale to the DNR include land unsuitable for wildlife development, wildlife development not constituting the best use of the land, land use inconsistent
with proper drainage, and flood control. Id.
154. Sufficient funding existed until about April of 1978. Continued adequacy of
funding depends in large part upon legislative appropriations, which may or may not be
forthcoming. Letter from Roger Holmes, supra note 7.
155. See MINN. STAT. § 97.481 (1978). The statute provides:
The commissioner in the purchase of such wetlands must recognize that when a
majority of the land owners, or owners of a majority of the land in the watershed,
petition for a drainage outlet, that the state should not interfere, or unnecessarily
delay such drainage proceedings when such proceedings are conducted according to the Minnesota Drainage Code.
Id
156. See Act of June 1, 1979, ch. 303, art. 2, §§ 5, 8, 1979 Minn. Laws 671, 699-703
(codified at MINN. STAT. §§ 272.02, subd. 1(16), 273.115 (Supp. 1979)).
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159

acre of tillable land in the city or township.15 7 The local taxing unit is
compensated by the state for revenue lost because of the credit.18.
The tax credit, although potentially valuable as an incentive to preserve wetlands, should be integrated with the other protective statutes.
Unlike the Minnesota Water Management Law, the State Water Bank
Program, and the wildlife lands acquisition statute, the wetlands tax
credit statute does not define eligible wetlands according to Circular 39
definitions.15 9 Rather, only water-covered land valuable as a wildlife
habitat and for water conservation that is drainable for agricultural use
qualifies. 160
Another deficiency is the failure to limit the tax credit to wetlands not
already enrolled in a compensatory program.161 Arguably, the preservation incentive that the tax credit is intended to provide is unnecessary if
the property owner participates in the State Water Bank or other program. Property owners should not receive a tax benefit if they already
are benefited under another program.
Finally, two other weaknesses exist. First, to receive the credit, property owners need only promise not to drain during the year for which the
credit is provided.162 Second, because the credit pertains only to drainage, property owners can dredge, fill, burn, flood, or engage in other ac63
tivities injurious to the wetland character of the area.'
F

Summary

The primary requirement for preserving wetland resources is to reduce
agricultural drainage, the major threat to Minnesota wetlands.1 64 Addressing this threat, the Minnesota Water Management Law authorizes
the state to control some types of wetland resources.t 65 This control can
be asserted only if property owners are first offered compensation under
programs like the State Water Bank or wildlife lands acquisition pro157. MINN. STAT. § 273.115(1) (Supp. 1979).

158. Id § 273.115(3).
159. See id § 272.02, subd. 1(16) (1978 & Supp. 1979).
160. Id Land may also qualify if it is not suitable for agricultural use due to the
presence of an adjacent wetland. Id.
161. The credit is available to "each owner of wetlands exempt from property taxation
pursuant to section 272.02, subdivision 1, clause 16." Id. § 273.115(1) (Supp. 1979). The
wetlands exempt from taxation are exempt even if state or federal compensation is currently being paid for their preservation. See id § 272.02, subd. 1(16) (1978 & Supp. 1979).
162. See id. § 273.115(5) (Supp. 1979).
163. A wetland owner is required only to "agree not to drain the wetlands during the
year for which he receives the credit." Id Compare id with id § 105.392(3) (1978) (requiring state Water Bank participants to agree "not to drain, burn, fill, or otherwise destroy
the wetland character of such areas, nor to use such areas for agricultural purposes, as
determined by the commissioner").
164. See R. GOODWIN & W. NIERING, szpra note 4, at 10, 244.
165. See MINN. STAT. §§ 105.37(15), .38(3) (1978 & Supp. 1979).
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grams.166 As an incentive to encourage voluntary wetland preservation
by property owners, the 1979 Legislature provided an annual tax credit
67
to landowners who agree not to drain wetlands during the tax year.
A second aspect of wetlands preservation is the regulation of filling,
dredging, excavation, and other destructive activities. The Minnesota
Water Management Law creates state supervision over much of the conduct injurious to wetlands by requiring permits for changes to the course,
current, or cross-section of protected wetlands.' 68 Thus, although Minnesota has not adopted a comprehensive wetlands statute, the current
Minnesota laws that relate to wetlands attempt to provide extensive protection for wetland resources.
IV.

COMPREHENSIVE WETLAND STATUTES

Unlike Minnesota, five states, Connecticut,169 Massachusetts, 70o New
Hampshire, t 7 1 New York, 172 and Rhode Island t 73 have adopted comprehensive legislation addressing the issue of freshwater wetland preservation.174 This legislation represents an attempt to regulate conduct
endangering wetlands, as opposed to that endangering other water resources. 75 Generally, the comprehensive statutes contain provisions that
seek to prevent further wetland losses by providing policy guidelines, descriptions of protected wetlands, procedures for wetland designation, and
administrative regulation of designated wetlands.' 76 Some comprehensive statutes delegate the responsibility of enforcement to a single state
agency,' 77 while others assign enforcement to local units of government.1 78 Because Minnesota's wetlands statutes attempt to establish a
broad scheme of protection for wetlands, Minnesota law may be profitably compared with the five comprehensive wetlands statutes.
166. See id § 105.391(3).
167. See Act ofJune 1, 1979, ch. 303, art. 2, § 8, 1979 Minn. Laws 671, 702-03 (codified
at MINN. STAT. § 273.115 (Supp. 1979)).
168. See MINN. STAT. § 105.42 (1978 & Supp. 1979).
169. CONN. GEN. STAT. ANN. §§ 22a-36 to -45 (West 1975 & Cum. Supp. 1979).
170. MASS. GEN. LAWS ANN. ch. 131, § 40 (West 1974 & Cum. Supp. 1979).
171. N.H. REV. STAT. ANN. §§ 483-A:1-:6 (1968 & Supp. 1977 & Supp. 1978).
172. N.Y. ENVIR. CONSERV. LAW §§ 24-0101-25-601 (McKinney Cum. Supp. 19791980).
173. R.I. GEN. LAWS §§ 2-1-13 to -25 (1976 & Cum. Supp. 1978).
174. The Environmental Law Institute has also proposed model wetlands legislation.
See J. KUSLER, supra note 27, at 49-64.
175. Id. at 8.
176. Ste.id at 11.
177. See id. at 20-21.
178. Seeid. at 11, 19-24.
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A.

Polcy Statements

Nearly all comprehensive inland wetlands statutes set forth legislative
findings of fact describing wetland values and the consequences of unregulated development. 179 These findings provide the policy underlying the
statute, alert property owners and the general public to the need for regulation, and aid the appropriate agency in interpreting the act and administering permits.8to The Minnesota Water Management Law, in
contrast to comprehensive wetlands statutes, contains no legislative findings that assert the value of Minnesota's wetlands or recognize the damage done by extensive drainage.18 1 Nor does the Minnesota law specify
policy guidelines for preserving the state's wetland resources. 182
B.

Defmti'on of Protected Wetlands

None of the states with comprehensive legislation give statutory protection to every wetland in the state. Those wetlands eligible for protection are identified by detailed statutory descriptions.18 3 Almost every
comprehensive inland wetlands statute requires that water be at or near
the surface of the ground for a significant part of the year.18 4 Areas
likely to be covered by floodwaters for extensive periods may also qualify
179. See CONN. GEN. STAT. ANN. § 22a-36 (West 1975); N.H. REv. STAT. ANN. § 483A:1-b (1968 & Supp. 1977); N.Y. ENVIR. CONSERv. LAW § 24-0101 (McKinney Cum.
Supp. 1979-1980); R.I. GEN. STAT. §§ 2-1-18 to -20 (1976).
180. See J. KUSLER, supra note 27, at 11.
181. See MINN. STAT. § 105.38 (1978 & Supp. 1979).
182. But see id § 105.38. The existing statement of policy simply provides that:
In order to conserve and utilize the water resources of the state in the best interests of the people of the state, and for the purpose of promoting the public
health, safety and welfare, it is hereby declared to be the policy of the state [that]
• . . wetlands are subject to the control of the state.
Id This language provides no solid basis for preserving wetlands. Within this policy statement, advocates of drainage might marshall arguments that drainage is "in the best interests of the people of the state" because it eliminates the health hazards thought created by
wetlands, see id § 106.011(13) (1978), or because drainage promotes the public good by
creating additional croplands. See id. § 106.011(14).
183. See CONN. GEN. STAT. ANN. § 22a-38 (West 1975); MASS. GEN. LAWS ANN. ch.
131, § 40 (West 1974 & Cum. Supp. 1979); N.H. REV. STAT. ANN. § 483-A:l-a (1968 &
Supp. 1977); N.Y. ENVIR. CONSERv. LAW § 24-0107 (McKinney Cum. Supp. 1979-1980);
R.I. GEN. LAWS § 2-1-20 (1976).
184. Massachusetts, for example, defines "fresh water wetlands" to include those areas
"where groundwater, flowing or standing surface water or ice provide a significant part of
the supporting substrate for a plant community for at least five months of the year;...
Jandl that portion of any bank which touches any inland waters." MASS. GEN. LAWS
ANN. ch. 131, § 40 (West 1974 & Cum. Supp. 1979). A more common requirement is that
"ground water shall be near or at the surface of the ground for a significant part of the
growing season or runoff water from surface drainage shall collect frequently." R.I. GEN.
LAWS § 2-1-20 (1976). The Massachusetts statute defines "bogs," "swamps," and "wet
meadows" in almost the same language. See MASS. GEN. LAWS ANN. ch. 131, § 40 (West
1974 & Cum. Supp. 1979).
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for protection under state wetlands statutes.18 5 An additional requirement contained in the New York, Rhode Island, and Massachusetts statutes is that certain forms of vegetation be present. 86 Furthermore, most
comprehensive inland wetlands acts contain minimal size requirements.
For example, the New York act requires that only wetlands 12.4 acres or
larger in size be included in the official inventory of wetlands to be regulated. 18 7 The Rhode Island act defines swamps to include areas of at
least three acres in size and marshes of at least one acre in size.188
By adopting the wetland definitions contained in Circular 39,189 the
Minnesota Legislature has included in the Minnesota Water Management Law many of the same definitional elements contained in the comprehensive statutes. Circular 39 describes the water depth and
vegetation characteristics of eight wetland types.190 Like the comprehensive statutes, Minnesota imposes a size restriction.191 Only wetlands ten
acres or larger in unincorporated areas, and wetlands two and one half
92
acres or larger in incorporated areas are protected.1
The breadth of a statute protecting wetlands depends on the definition
of protected wetlands because a tightly drafted statute that applies to
only a few types of wetlands protects only a small portion of the state's
wetlands. Except for the Connecticut law, 193 the comprehensive statutes
apply to all except type one wetlands,194 as described in Circular 39. In
185. The Rhode Island statute contains the most extensive elaboration of this point.
"Fresh water wetlands" include river and stream flood plains and banks and "areas subject to flooding or storm flowage." R.I. GEN. LAWS § 2-1-20 (1976). The act goes on to
define "flood plain" to include land "adjacent to a river or stream or other body of flowing
water which is, on the average, likely to be covered by flood waters [once every 100
years]." Id
186. See MASS. GEN. LAWS ANN. chs. 130, § 105; 131, § 40 (West 1974 & Cum. Supp.
1979); N.Y. ENVIR. CONSERV. LAW § 24-0107 (McKinney Cum. Supp. 1979-1980); R.I.
GEN. LAWS §§ 2-1-14, -20 (1976). These acts contain extensive vegetation lists.
187. N.Y. ENVIR. CONSERV. LAW § 24-0301(l) (McKinney Cum. Supp. 1979-1980).
188. R.I. GEN. LAWS § 2-1-20 (1976).
189. See Act of May 25, 1979, ch. 199, § 3, 1979 Minn. Laws 334, 335 (amending
MINN. STAT. § 105.37(15) (1978)).
190. See note 93 supra.
191. See MINN. STAT. § 105.37(15) (1978 & Supp. 1979).
192. See id
193. Comparison of the Connecticut statute in terms of the Circular 39 definitions is
difficult because CONN. GEN. STAT. ANN. § 22a-38(15) (West 1975) defines wetlands in
terms of soil types as follows:
"Wetlands" means land, including submerged land, not regulated pursuant to
sections 22a-28 to 22a-35, inclusive, which consists of any of the soil types designated as poorly drained, alluvial, and flood plain by the National Cooperative
Soils Survey, as may be amended from time to time, of the Soils Conservation
Service of the United States Department of Agriculture.

Id
194. The William Mitchell Law Review is deeply indebted to Dr. Eville Gorham, Professor of Ecology, University of Minnesota, for his assistance in comparing the highly tech-
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contrast, the amendments of the 1979 Minnesota Legislature expressly
bring only Circular 39 types three, four, and five wetlands within the
95
regulatory provisions of the Minnesota Water Management Law.1
C

Designation Procedures

The comprehensive statutes employ various types of inventory and
designation procedures to designate wetlands for preservation. In Massachusetts and New Hampshire, any wetland area that fits within the statutory definition of wetland is protected by the comprehensive statute. 196
In contrast, before a wetland area is protected under the Connecticut
and Rhode Island statutes, the appropriate state agency must complete
97
mapping and inventory requirements. 1
Unlike the foregoing acts, the New York statute allows public participation prior to the final agency determination of whether to designate a
wetland area for preservation.198 Allowing such participation in
designating a protectable wetland is a weakness of the New York statute
because public opposition to wetland protection has been a significant
problem.199 Furthermore, the procedural complexity associated with a
high degree of public participation probably delays determining the status of a state's wetland resources. 200 Such delay is highly undesirable
because wetlands otherwise qualifying for protection may be harmed in
the meantime.2 01 Arguably, public participation actually amounts to a
nical statutory definitions of wetlands with those in Circular 39 and providing a
professional opinion as to the scope of coverage.
195. See Act of May 25, 1979, ch. 199, § 3, 1979 Minn. Laws 334, 335 (amending
MINN. STAT. §

105.37(15) (1978)).

196. See Letter from James C. Colman, Wetlands Specialist, Commonwealth of Massachusetts (July 11, 1978) (on file at William Mitchell Law Review office); Letter from
George M. McGee, Sr., Chairman, New Hampshire Special Board (July 7, 1978) (on file
at William Mitchell Law Review office).
197. CONN. GEN. STAT. ANN. § 22a-39(g) (West Cum. Supp. 1979) provides that
"[tlhe Commissioner shall ... [i]nventory or index the wetlands and water courses in
such form, including pictorial representations, as the commissioner deems best suited to
effectuate the purposes of sections 22a-36 to 22a-45, inclusive." The Rhode Island statute
provides that "[tjhe director is hereby authorized to determine which areas are known as
wetlands and to maintain a map survey of the state of Rhode Island that indicates the
wetland areas." R.I. GEN. LAWS § 2-1-20.2 (1976).
198, N.Y. ENVIR. CONSERV. LAW § 24-0301(4) (McKinney Cum. Supp. 1979-1980).
199. See Letter from Louis M. Concra, Jr., Chief Permit Administrator, New York
State Dep't of Envt'l Conservation (Sept. 28, 1978) (on file at William Mitchell Law Review office).
200. See id.; Letter from James F. Cooper, supra note 86.
201. See note 7 supra and accompanying text. One recently proposed project, for example, would drain 787 acres of wetlands. See MINNEAPOLIS TRIBUNE, Dec. 21, 1979, at
5B, col. 1. Another would destroy at least 400 acres of wetlands. See MINNEAPOLIS TRIBUNE, Oct. 19, 1979, at 2B, col. 1.
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marshalling of opposition to protection, particularly among county
boards vigorously opposed to the perceived erosion of their tax base.
In Minnesota, the 1979 amendments to the Minnesota Water Management Law changed the role of public participation in the designation
process. Formerly, the public could comment on the value of preserving
a wetland but now that the statute defines which wetlands are protected,
the only unanswered issue is whether the wetland conforms to objective
statutory definition.2 02 Thus, the procedure adopted in Minnesota more
nearly resembles that of Rhode Island and Connecticut.
D.

Regulated and Exempt Conduct

Most comprehensive wetlands statutes differentiate between the activities requiring a permit and those that are exempt from regulation. Reg2
ulated activities include specific conduct such as drainage and filling

03

20

as well as any activity that impairs the natural value of a wetland. 4
Generally, the Minnesota Water Management Law appears to control
the same conduct regulated by comprehensive statutes although the approach of Minnesota's law is different.2o 5 In contrast to the comprehensive statutes, the Minnesota Water Management Law addresses drainage
separately from other activities.206 The Minnesota statutory language

does not regulate conduct that pollutes or alters wetland characteristics
unless such conduct affects the course, current, or cross-section of the
wetland. 20 7 Unlike the Minnesota Water Management Law, most comprehensive wetlands statutes exempt a wide range of conduct from any
form of regulation. 20 8 The exemptions commonly relate to recreational
202. See notes 90-97 supra and accompanying text.
203. The list of regulated activities varies somewhat from state to state. Cf CONN.
GEN. STAT. ANN. § 22a-38(13) (West 1975) (removing or depositing material, or any obstruction, construction, alteration, or pollution); MASS. GEN. LAWS ANN. ch. 131, § 40
(West 1974 & Supp. 1979) (remove, fill, dredge, or alter); N.H. REv. STAT. ANN. § 483A:l (Supp. 1978) (excavate, remove, fill, dredge, or construct); N.Y. ENVIR. CONSERV.
LAW § 24-0701(2) (McKinney Cum. Supp. 1979-1980) (draining, dredging, excavation,
removal of soil, mud, sand, shells, gravel, or other aggregate; dumping, filling, or depositing of any soil, stones, sand, gravel, mud, rubbish, or fill; erecting any structures or obstructions; pollution and any other activity that substantially impairs functions).
204. See, e.g., N.Y. ENVIR. CONSERV. LAW § 24-0701(2) (McKinney Cum. Supp. 19791980) (prohibiting "activity which substantially impairs any of the several functions
served by freshwater wetlands or the benefits derived therefrom"); R.I. GEN. LAWS § 2-121(a) (1976) ("or otherwise alter the character of any fresh water wetland as herein defined").
205. Compare MINN. STAT. § 105.391(3) (Supp. 1979) with, e.g., R.I. GEN. LAWS § 2-121(a) (1976).
206. See note 205 supra.
207. See MINN. STAT. § 105.42(1) (1978 & Supp. 1979).
208. See, e.g., CONN. GEN. STAT. ANN. § 22a-40 (West Cum. Supp. 1979); N.Y. ENVIR.
CONSERV. LAW § 24-0701(3)-(5) (McKinney Cum. Supp. 1979-1980).
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activities, mosquito control projects, and agricultural operations.209
Some of these exemptions are not controlled under the Minnesota Water
Management Law because they do not affect the course, current, or
cross-section of a wetland. Thus, the effect of the different laws can be
the same with respect to such activities.
I.

Permit Procedure

The procedures for obtaining permission to undertake regulated activity differ very little from state to state, including Minnesota. In their
applications to the appropriate regulatory agency, 210 applicants must
justify a proposed use according to statutory or regulatory requirements. 211 Under the comprehensive statutes, the regulatory agency must
hold a public hearing on the proposed permit. 2' 2 Afterward, the agency
is required to either grant or deny an application within statutorily de3
fined time limits.21
An assessment of how effectively the permit system actually operates is
difficult because data has not been assembled to compare the rates of
wetland loss before and after adoption of the comprehensive wetland
preservation laws.21 4 Although a relatively high percentage of permit
209. See J. KUSLER, supra note 27, at 25.
210. See CONN. GEN. STAT. ANN. § 22a-42a (West Cum. Supp. 1979); MASS. GEN.
LAWS ANN. ch. 131, § 40 (West Cum. Supp. 1979); N.H. REV. STAT. ANN. § 483-A:I
(Supp. 1977); N.Y. ENVIR. CONSERV. LAW § 24-0703(1), (3) (McKinney Cum. Supp.
1979-1980); R.I. GEN. LAWS § 2-1-21 (1976).
211. See CONN. GEN. STAT. ANN. § 22a-42a(c) (West Cum. Supp. 1979); MASS. GEN.
LAWS ANN. ch. 131, § 40 (West Cum. Supp. 1979); N.H. REV. STAT. ANN. § 483-A:1
(Supp. 1977); N.Y. ENVIR. CONSERv. LAW § 24-0703(1), (3) (McKinney Cum. Supp.
1979-1980); R.I. GEN. LAWS § 2-1-22 (Cum. Supp. 1978).
212. See CONN. GEN. STAT. ANN. § 22a-42a(c) (West Cum. Supp. 1979); MASS. GEN.
LAWrS ANN. ch. 131, § 40 (West Cum. Supp. 1979); N.H. REV. STAT. ANN. § 483-A:2
(Supp. 1977); N.Y. ENVIR. CONSERV. LAW § 24-0703(2) (McKinney Cum. Supp. 19791980); R.I. GEN. LAWS § 2-1-22 (Cum. Supp. 1978) (hearing required only if objection to
permit filed within 45 days of publication).
213. See CONN. GEN. STAT. ANN. § 22a-42a(c) (West Cum. Supp. 1979); MASS. GEN.
1,AWS ANN. ch. 131, § 40 (West Cum. Supp. 1979); N.H. REV. STAT. ANN. § 483-A:1
(Supp. 1977); N.Y. ENVIR. CONSERV. LAW §§ 24-0703(2), -0705(6) (McKinney Cum.
Supp. 1979-1980); R.I. GEN. LAWS § 2-1-22 (Cum. Supp. 1978).
214. See generaly Letter from James C. Colman, supra note 196; Letter from Louis M.

Concra, Jr., supra note 199; Letter from William G. Dugan, Jr., Executive Assistant to the
Governor, Rhode Island (Oct. 20, 1978) (on file at William Mitchell Law Review office);
Letter from George M. McGee, Sr., supra note 196; Letter from Stanley J. Pac, Commissioner, Connecticut Dep't of Envt'l Protection (Sept. 29, 1978) (on file at William Mitchell
Law Review office).
Of course, even if data were available, other factors, including increasing cost of
drainage and declining acreages of wetlands available to drain, might also explain a gradual decline in drainage rates. A dramatic decline in the rate of drainage following adoption of comprehensive wetlands statutes, however, might be attributed to the operation of
the statute.
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applicants continue to receive permits,215 this fact has little value in assessing the effectiveness of wetlands statutes. In preliminary discussions
with agency personnel, many developers are discouraged from applying
for a formal permit. 21 6 In addition, developers usually tend to complete
an application only if they either believe the permits will be approved or
they plan to initiate a formal court challenge. 217 Moreover, extensive
negotiation between the agency and the developer sometimes occurs
prior to final approval of the permit application,218 with the possible result that the modified proposal has a reduced ecological impact from the
original. What is critically important, therefore, is that the permit process actually result in thoughtful scrutiny of any application submitted to
the regulatory agency.
2.

Sanctions

Persons engaging in regulated conduct without permission may receive
fines ranging among the states from $100 to $1,000 for each violation.219
The Rhode Island statute provides that one half of the $500 fine shall go
to the state and the other half to the complainant.220 One statute authorizes, in addition to a fine, imprisonment for up to six months.2 2 The
Minnesota Water Management Law provides that anyone violating the
permit provisions is subject to a $500 fine and a ninety-day imprisonment.2 22 In addition, the DNR can order the violator to restore the wet215. Permits are granted to approximately 90% of Connecticut applicants, Letter from
Stanley J. Pac, supra note 214, approximately 95% of Massachusetts applicants, Letter
from James C. Colman, supra note 196, in excess of 98% of New Hampshire applicants,
Letter from George M. McGee, Sr., supra note 196, approximately 93% of New York applicants, Letter from Louis M. Concra, Jr., supra note 199, and approximately 63% of
Rhode Island applicants. Letter from William G. Dugan, Jr., supra note 214.
216. See J. KUSLER, supra note 27, at 45.
217. See id
218. See id. See generally Letter from James C. Colman, supra note 196 ("Nearly all
projects . . . receive 'conditions' which modify the project in order to protect wetlands
values protected by the statute."); Letter from Louis M. Concra, Jr., supra note 199 (all
permits subject to conditions limiting scope of work, area to be disturbed, and methods of
construction); Letter from William G. Dugan, Jr., supra note 214 (conditions generally
imposed as prerequisite of permit approval); Letter from George M. McGee, Sr., supra
note 196 (many permits subject to involuntary conditions); Letter from Stanley J. Pac,
supra note 214 (approximately 90% of all permits conditioned by fill limitations and erosion control).
219. See CONN. GEN. STAr. ANN. § 22a-44 (West Cum. Supp. 1979) (fine of up to
$1000 for each offense); MASS. GEN. LAWS ANN. ch. 131, § 40 (West Cum. Supp. 1979)
(fine of up to $1000 or imprisonment for not more than six months or both); N.H. REv.
STAT. ANN. § 483-A:5 (Supp. 1977) (misdemeanor for natural persons, felony if any other
person); R.I. GEN. LAWS § 2-1-23 (1976) (fine of up to $1000 for each violation of§ 2-121).
220. R.I. GEN. LAWS § 11-46.1-1 (Cum. Supp. 1978).
221. MASS. GEN. LAWS ANN. ch. 131, § 40 (West Cum. Supp. 1979).
222. See MINN. STAT. § 105.541 (1978).
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land to its natural condition.223
3.

Appeals

All of the comprehensive wetlands statutes provide for appeal of a permit denial to a specified court, 224 and in New York, an intermediary
board of review.225 The critical issues on appeal often are whether the
permit denial constituted an exercise of the state police power or a compensable taking of property. When a court finds that a taking occurred,
the comprehensive statutes require the agency to either compensate the
landowner for not undertaking the project or else allow the project to go
forward without a permit.226 Unlike the comprehensive wetlands statutes, the Minnesota Water Management Law contains no explicit provisions concerning appeal from a permit denial.227
V.

ANALYSIS AND PROPOSALS

Through the 1979 amendments, certain types of wetlands were clearly
brought within the scope of the Minnesota Water Management Law,
which imposes regulatory controls very similar to those of the comprehensive wetlands statutes. To more adequately protect Minnesota's wetland resources, however, the Minnesota Water Management Law needs
223.

Id § 105.461, construed in Bartell v. State, 284 N.W.2d 834 (Minn. 1979).

In Bar-

tell, the DNR's denial of a retroactive permit to place fill in the bed of Lake Superior and
its order to remove the fill and restore the lakebed was contested. The court held, t7er
alia, that the case should be remanded to the district court for a determination of whether
1973 passage of the DNR's statutory authorization to order restoration of public waters
precluded an order affecting fill placed prior to 1973. See id at 838. Subsequent to the
district court's treatment of the DNR's authority to remove pre-1973 fill, the district court
must remand to the DNR for a determination of how much fill should be removed. See id
at 839.
224. See CONN. GEN. STAT. ANN. § 22a-43 (West Cum. Supp. 1979); MASS. GEN.
LAWS ANN. ch. 131, § 40A (West Cum. Supp. 1979); N.H. REV. STAT. ANN. § 483-A:4
(Supp. 1977); R.I. GEN. LAWS § 2-1-21(b) (1976).
225. See N.Y. ENVIR. CONSERv. LAW § 24-1101 (McKinney Cum. Supp. 1979-1980)
(New York Freshwater Wetlands Appeals Board).
226. See CONN. GEN. STAT. ANN. § 22a-43a (West Cum. Supp. 1975); MASS. GEN.
LAWS ANN. ch. 131, § 40A (West Cum. Supp. 1979); N.H. REV. STAT. ANN. § 483-A:4(II)
(Supp. 1977); N.Y. ENVIR. CONSERV. LAW § 24-0705(7) (McKinney Cum. Supp. 19791980); R.I. GEN. LAWS § 2-1-21(b) (1976).
227. Minnesota does, however, provide an appeal process through the Administrative
Procedure Act. See MINN. STAT. §§ 15.041-.52 (1978 & Supp. 1979). If an application for
a permit is granted or denied, "the applicant, the managers of the watershed district, the
board of supervisors of the soil and water conservation district, or the mayor of the city
may within 30 days . . . file . . . a demand for hearing . . . . Any hearing.

.

shall be

conducted as a contested case in accordance with chapter 15." Id § 105.44(3) (1978). In
a contested case, the aggrieved party has the right to full judicial review. See id.
§ 15.0424(1). Thus, by applying the Administrative Procedure Act to the permit application decisions of the DNR, Minnesota provides an appeal process that is more flexible
than the states with comprehensive wetlands legislation.
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refinement beyond what was accomplished by the 1979 amendments.
Further modification should include the addition of a policy statement,
the addition of more types of protected wetlands, the expansion of the
types of activity that are regulated, the transfer of responsibility for
resolving wetlands classification disputes from the local to the state level,
and the addition of appeal procedures from permit denials. The Minnesota Drainage Code should also be amended to require petitioners to seek
state permission to drain immediately upon commencing a public drainage proceeding. The State Water Bank and wildlife lands acquisition
programs should be revised to more efficiently protect the state's wetlands. Finally, the wetlands tax credit statute should be brought into
harmony with other Minnesota wetlands statutes.
A.

ProposalI

The Minnesota Water Management Law should be amended to include a policy statement similar to those found in comprehensive statutes.22 8 A general policy statement should recognize the values for which
wetlands are preserved, describe the activities that threaten wetlands,
and declare a paramount state interest in preserving wetlands in their
natural state. 229 The addition of a general policy statement concerning
228. See notes 179-82 supra and accompanying text.
229. A section setting forth legislative findings concerning Minnesota wetlands could
be added before the existing declaration of policy in section 105.38. The proposed section
would read:
[105.37A] [STATEMENT OF FINDINGS]
The freshwater wetlands of the State of Minnesota are a valuable resource
for flood protection, wildlife habitat, open space, recreation, and water resources.
Considerable acreage of wetlands in the State of Minnesota has been lost,
des poiled, or impaired by unregulated draining, dredging, filling, excavation,
building, or other acts inconsistent with the natural uses of such areas. Other
wetlands are in jeopardy of being lost, despoiled or impaired by such acts.
Recurrent flooding aggravated or caused by the loss of wetlands has serious
effects upon natural ecosystems.
Any loss of freshwater wetlands deprives the people of the state of some or
all of the many and multiple benefits derived from wetlands:
(a) flood and storm control by the hydrologic absorption and storage capacity of wetlands;
(b) wildlife habitat by
.roviding
breeding, nesting, and feeding grounds and
cover for many forms of wildlife, waterfowl and shorebirds;
(c) protection of subsurface water resources and provision of valuable watersheds and recharging ground water supplies;
(d) recreation by providing areas for hunting, fishing, boating, bird watching, photography, camping, and other uses;
(e) pollution treatment by serving as biological and chemical oxidation ba(f) erosion control by serving as sedimentation areas and filtering basins,
absorbing silt and organic matter;
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Minnesota's wetlands would help to reconcile the conflicting social policies embodied in the Minnesota Drainage Code and the Minnesota
Water Management Law, 230 and to assist the DNR in deciding whether
23
to grant permit applications. 1
B.

ProposalII

A more serious deficiency in the Minnesota Water Management Law
is that too many wetland resources have no protection because of type
and size limitations. Of the eight types of wetlands in Minnesota, only
types three, four, and five are protected. 232 Unlike the comprehensive
wetlands statutes, the Minnesota Water Management Law excludes from
protection wetland types two, six, seven, and eight, as defined by Circular 39.233 Although possibly less valuable as waterfowl habitat, 234 these
(g) education and scientific research by providing readily accessible outdoor bio-physical laboratories, living classrooms, and vast training and education resources;
(h) sources of nutrients in freshwater food cycles and nursery grounds and
sanctuaries for freshwater fish.
Based on these findings, a subdivision specifically declaring the state policy of wetlands preservation can be added to section 105.38:
(4) The state shall preserve, protect, and conserve wetlands and the benefits
derived therefrom, prevent the despoilation and destruction of wetlands, and
regulate the use and development of such wetlands to secure the natural benefits
of wetlands to the fullest extent practicable.
230. The Minnesota Drainage Code presumes that drainage of wetlands to create additional croplands benefits the public. Se MINN. STAT. § 106.011(14) (1978). Although
the Minnesota Water Management Law does not declare a state policy of wetlands preservation, such a policy may be inferred from recent legislation subjecting the decision to
drain certain wetlands to state review. See Act of May 25, 1979, ch. 199, §§ 3, 5, 7-8, 1979
Minn. Laws 334, 335-38 (amending MINN. STAT. §§ 105.37(15), .38, .391(1), (3) (1978)).
An intent to preserve at least some wetlands is the only apparent explanation for submit-

ting drainage to state control.
231. SeeJ. KUSLER, supra note 27, at 11.
232. See MINN. STAT. § 105.37(15) (1978 & Supp. 1979) (defining protected wetlands
as wetlands types three, four, and five as described in FISH AND WILDLIFE SERVICE, U.S.
DEP'T OF THE INTERIOR, CIRCULAR No. 39 (1971)); id § 105.38 (Supp. 1979) (declaring
wetlands subject to state control).
233. See id § 105.37(15) (1978 & Supp. 1979). Most literature discussing wetland benefits does not differentiate according to the wetland types defined in FISH AND WILDLIFE
SERVICE, U.S. DEP'T OF THE INTERIOR, CIRCULAR No. 39 (1971) when discussing the
hydrological values of wetlands. See, e.g., R. CLARK, supra note 15, at 112-13; R. GooDWIN & W. NIERING, supra note 4, at 4; CONN. CONSERVATION A. RirR., Mar. 1972, at 7;
PRESERVING OUR FRESHWATER WETLANDS, supra note 22, at 13.
Similarly, some comprehensive wetlands statutes make no wetland-type distinction.

See, e.g., R.I. GEN. LAWS § 2-1-18 (1976) (declaring the value of wetlands in reducing
flood hazards and protecting water supplies); id. § 2-1-20 (defining protected wetlands as
including all freshwater wetlands meeting statutory size requirements).

234. See G. Mann, Known Uses of Eight Wetland Types by Various Wildlife Species
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wetlands provide needed habitat for other types of wildlife2 35 and play
an important role in stabilizing the water cycle of the area in which they
are located. 23 6 Moreover, all wetlands will be threatened increasingly by
the intensifying interest in peat as a horticultural 23 7 and energy resource. 238 Thus, the use of all types of wetlands should be regulated to
promote the balanced exploitation of wetland resources. A proposed solution is to expand the application of the Minnesota Water Management
23 9
Law to wetland types two through eight.
The size requirement-at least ten acres for wetlands located in unincorporated areas and at least two and one half acres for wetlands located
in incorporated areas-unnecessarily precludes many wetlands from being protected. Excluding between fifteen and twenty thousand wetlands
from protection, 240 the ten acre size limitation ignores the functional
in Minnesota, Report 2, at 121-25 (Jan. 1979) (submitted to Bureau of Planning and
Research, Minn. Dep't of Nat. Resources).
235. See id at 17-23 (whitetail deer); id at 32-35 (moose); id at 46-48 (pheasant); id at
53-55 (ruffed grouse); id at 58-60 (sharptail grouse); id.at 66-68 (prairie chicken); id.at
72-74 (muskrat).
236. For example, peat is commonly found in types two, six, seven, and eight wetlands.
See MIDWEST RESEARCH INSTITUTE, FINAL REPORT ON PEAT PROGRAM, E 1, E 10
(1976). Of these peatlands, the Minnesota Department of Natural Resources writes:
"Peatlands in their natural state serve several functions. They influence regional hydrology because of their capacity for water retention and nutrient entrapment. . . .The natural attributes of peatlands make them desirable for recreational and educational usage."
MINN. DEP'T OF NAT. RESOURCES, MINN. PEATLANDS MAP (1978).
237. Peat is used as a "surface mulch, [as] a component of potting soil mixes, a soil
conditioner, a rooting and germinating medium, and a packing and shipping filler for
tender plants. It is also used as a top dressing for golf courses and lawns. . . .Peat increases the water storage capacity of coarse sandy soils and the permeability of heavy clay
soils. Added to any soil, peat will increase nutrient holding capacity and act to regulate
their release. See id.
238. For over 2,000 years, peat has been recognized as a source of energy. More recently, the Minnesota Gas Company (Minnegasco), acting in conjunction with the federal
Department of Energy, has begun researching the feasibility of manufacturing synthetic
natural gas from peat. See id.
239. A possible amendment might read as follows:
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:
Section 1. Minnesota Statutes, 1979 Supplement, Section 105.37, Subdivision 15, is amended to read:
[105.37][DEFINITIONS] Subdivision 15. "Wetlands" includes, and shall
be limited to all ty-pes ,4 a
wetlands types 1 through 8, as defined in U.S.
Fish and Wildlife Service Circular No. 39 (1971 edition), not included within the
definition of public waters, which are ten or more acres in size in unincorporated
areas or 2-/2 or more acres in incorporated areas, and wetland complexes, as
defined in subdivision 17.
240. See Legislative Audit Report, supra note 87, at 4 ("It is difficult to estimate the
existing number of basins less than ten acres because they have never been inventoried.
An educated consensus estimate, based on interviews with DNR staff, is 15,000, though
there may be over 20,000.").
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value of a system of smaller wetlands contained within a limited geographical area. Arguably, such systems are as worthy of protection as are
larger individual wetland basins. This protection might be achieved by
extending the definition of wetland to include "wetland complexes,"
groups of wetlands smaller than ten acres that either function like a sin24
gle larger wetland or comprise more than half of a ten-acre area. '
C

ProposalIII

In addition to changes in the course, current, and cross-section of a
wetland, the DNR should also be empowered to regulate under the Minnesota Water Management Law burning, removal of vegetation, and
any other activity that impairs the value of wetlands. 242 Although a 1i241. A possible amendment might read as follows:
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:
Section 1. Minnesota Statutes, 1979 Supplement, Section 105.37, is
amended by adding a subdivision to read:
[Subd. 17.1 "Wetland complexes" include two or more basins, each of which
may be less than ten acres in size, and which are wetlands types I through 8 as
defined in U.S. Fish and Wildlife Circular No. 39 (1971 edition) not included in
the definition of public waters, and which
(a) are hydrologically related and have a total area of ten acres or greater,
or
(b) are contained within an area of not greater than twenty acres and constitute at least fifty percent of such area.
242. The DNR's regulatory power might be expanded by amending section 105.38,
the statement of policy, to read:
[105.38][DECLARATION OF POLICY] In order to conserve and utilize the
water resources of the state in the best interests of the people of the state, and for
the purpose of promoting the public health, safety and welfare, it is hereby declared to be the policy of the state:
(1) Subject to existing rights all public waters and wetlands are subject to
the control of the state.
(2) The state, to the extent provided by law from time to time, shall control
the appropriation and use of surface and underground waters of the state.
(3) The state shall control and supervise, so far as practicable, the construction, reconstruction, repair, removal, abandonment, the making of any other
change, or the transfer of ownership of dams, reservoirs, control structures, and
waterway obstructions in any of the public waters of the state, or any activity
which changes or which will change the course, current, or cross-section of public
waters or wetlands, including but not limited to t. enstr.t.on .. t.
repair, remo.cval, -kk~f.nde ..
en, .the.... in
.. eF ... ote
.... a--ge, o~rthe tranq;fi
"in
i y of t.he publ -wa---rs or ;.e:l.I
.fth
.ta-- an form of draining, dredging, excavation, removal of soil, mud, sand, gavel, or ot er aggregate from any
public water or wetland, either directly or indirectly; and any dumping, Ing,
or depositing of any soil, stones, sand, gravel, mud, rubbish or fill of any kind,
either directly or indirectly, erecting any structures, roads, the driving of pilings,
or the placing of any other obstructions in any of the publc waters or wetlands
of the state. In addition, the state shall supervise so far as practicable, the harvesting, removal or destruction of acquatic vegetation, or any other activity
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cense from the DNR for harvesting or destroying vegetation in public
waters is required by another statute, 243 no standards are provided to
guide the DNR in granting or denying licenses.244 By transferring regulatory power over wetland vegetation to the Minnesota Water Management Law, the permitting process would be made subject to the proposed
wetlands preservation policy, 245 the requirement that permission to engage in conduct injurious to the public welfare be denied, 246 and the
requirement of the Minnesota Environmental Policy Act that no permit
be issued if a feasible, less environmentally damaging alternative exists.247 Moreover, by requiring that permission be obtained before engaging in any activity that impairs the value of wetlands enumerated in
the proposed policy statement, state control is assured over conduct that
might arguably "slip through the cracks" between specifically regulated
conduct.
which substantially impairs any of the several functions served by wetlands or
the values derived therefrom as set forth in section LU5.37A.
In addition, subdivision 1 of section 105.42, which enumerates the activities for which
DNR permission must be obtained, should also be amended in part to read:
[105.42] [PERMITS; WORK IN PUBLIC WATERS] Subdivision 1. It shall be
unlawful for the state, any person, partnership, association, private or public
corporation, county, municipality or other political subdivision of the state, to
construct, reconstruct, remove, abandon, transfer ownership, or make any
change in any reservoir, dam or waterway obstruction on any public water; e,-n
ft7-manner to change or diminish in an manner the course, current or crosssection of any public waters, or wetlands, wholly or partly within the state, by
any means, including but not limited to, filling, excavating, or placing of any
materials in or on the beds of public waters, or wetlands; to gather or harvest any
acquatic plants or plant parts from any public waters or wetlands wholly or
partly within the state; to transplant any acquatic plants into public waters or
wetlands wholly or partly within the state; or to destroy harmful or undesirable
acc uatic vegetaion or organisms in public waters or wetlands wholly or partly
within the state without a written permit from the commissioner previously obtained. Application for such permit shall be in writing to the commissioner on
forms prescribed by him. No permit shall be required for work in altered natural
watercourses which are part of drainage systems established pursuant to chapters
106 and 112 when the work in the waters is undertaken pursuant to those chapters.
Finally, because the removal and destruction of acquatic vegetation is now regulated
under the Minnesota Water Management Law, MINN. STAT. § 98.48(9) (1978) can be
repealed.
243. See MINN. STAT. § 98.48(9) (1978).
244. See id. The statute requires the DNR to "promulgate, by January 1, 1975, ..
[and] publish . . . rules and regulations containing standards and criteria governing the
issuance and denial of permits for affecting acquatic plants." Id § 98.48(9)(c). To date,
however, none have been promulgated.
245. See note 229 supra.
246. See notes 102-29 supra and accompanying text.
247. Se notes 117-18 supra and accompanying text.
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D. ProposalIV
Although the 1979 amendments did much to eliminate former
problems in the inventory and designation process, 248 one defect remains. Under the procedure created by the amendments, local hearings
units have final authority at the administrative level to resolve disputes
about wetlands classifications. 249 Considering the antagonism of wetland owners and units of local government to wetlands preservation, this
procedure potentially might result in a local decision that fails to consider the statewide interests involved. A preferable approach is to treat
the local hearings unit decision as a recommendation that forms the basis
for final action by the DNR.250 Under the proposed system, judicial appeal would follow from the final decision of the DNR rather than from
the conclusions of the local hearings unit.251 Vesting final responsibility
with the DNR for wetland classification disputes would insure uniformity of treatment among various counties. In addition, the suggested approach fully utilizes the Administrative Procedure Act 252 to insure
fairness and due process in the designation procedure.
E

Proposal V

The policy underlying the Minnesota Drainage Code should be reexamined. By presuming that the creation of additional cropland benefits the public, the present law shifts to the advocate of preservation the
burden of demonstrating that the benefits of wetlands outweigh the need
248. See notes 74-89 supra and accompanying text.
249. See MINN. STAT. § 105.391(1) (Supp. 1979). The hearings unit is to be composed
of "one person appointed by the affected county board, one person appointed by the commissioner [of the DNR] and one board member of the local soil and water conservation
district or districts within the county who shall be selected by the other two members at
least 20 days prior to the hearing date." Id
250. A possible amendment to subdivision 1 of section 105.391 would read:
[105.391 ][PUBLIC WATERS INVENTORY AND CLASSIFICATION]
Subdivision 1. [Unamended language omitted] Within 60 days following completion of the hearing, the hearings unit shall issue prpoe
findings of fact,
conclusions and an order, hi.J
L.all L en..de d __
-of.....
ageny in
aeentested emef~rFrv z .uca review. purstant to scin
............
-n
o.-fthe-.
l ...
u-. .. may
r.. ..the------. . ... .
submitted for
review and consideration by the commissioner. The commissioner shall treat the
hearing unit's proposed findings of fact, conclusions and order as a report issued
by the state hearing examiner pursuant to section 15.0412, subdivision 4, and no
such findings, conclusions or order shall be the final decision of the ag;ency until
adopted by the commissioner. Upon e
adotion of the proposed order of
the hearings unit and after the appeal period has expired,or upon receipt of the
final order of the court in the case of an appeal, the commissioner shall publish a
list of the waters determined to be public waters and wetlands. The commissioner shall complete the public waters and wetlands inventory by December 31,
1982.
251. See id
252. See MINN. STAT. §§ 15.01-.52 (1978 & Supp. 1979).
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for additional cropland. The anomaly between the policy of wetlands
conversion in the Minnesota Drainage Code and preservation in other
Minnesota laws might be removed by revising the statutory definition of
public benefit. The existing presumption that wetlands drainage in all
cases benefits the public through the creation of additional cropland
should be deleted, and in its stead, drainage proponents should be required to make some showing that the proposed drainage actually bene253
fits the public as a whole.
F

Proposal VI

Although public drainage projects initiated under the Minnesota
2
Drainage Code involving protected wetlands require DNR approval, 54
the provisions of the statute should be further integrated with those of
the Minnesota Water Management Law. Wetlands legislation fails to
state how and at what point during the process of certifying a public
drainage system the Minnesota Water Management Law requirements
should be addressed. 255 Currently, the Minnesota Water Management
Law merely requires that permission be obtained from the DNR before
work is begun on a drainage system. 256 As a result, petitioners might
apply for a permit under the Water Management Law to drain only
after the public benefit and utility of the project has been determined
through local hearings under the Minnesota Drainage Code. Arguably,
the DNR would be pressured to decide in favor of drainage unless the
permit is obtained at the beginning of the drainage proceeding before
253. The definition of benefit in subdivision 14 of section 106.011 might be amended
to read:
[106.0111 [DEFINITIONS]
Subd. 14. "Public welfare" or "public benefit" extends to and includes any
act or thing tending to improve or benefit the general public, eiter a whole .
highvrt s fn

he sall prte

n eyrlov
....
....

.. ,_.._r

.nren

r su
..-

,t

ki; an lends- o'hael, .%yt ad zed:ng d.i.age r ubjet to yiflz....
for -Public benefit shall be found to exist only when petitioners demonstrate that the
benefits to the people of the state anticipated from the proposed use of an area
following drainage exceed the values of the area in its natural state before drainage as enumerated in section 105.37A.
Section 105.37A contains legislative findings concerning the values of freshwater wetlands.
See note 229 supra and accompanying text.
254. See MINN. STAT. § 106.021(2) (1978).
255. See id Subdivision 2 provides simply that "[i]f a waterbasin ... is determined to
be public waters, the permissible drainage activities shall be governed by section 105.391,
subdivisions 3 and 6." Neither subdivision 3 nor 6 of section 105.391 provides any guidance as to the appropriate point in the public drainage proceeding to seek DNR permission. See id § 105.391(3) (Supp. 1979). The 1979 Legislature repealed section 105.391,
subdivision 6 but failed to amend section 106.021, subdivision 2 to reflect the change. See
Act of May 25, 1979, ch. 199, § 7, 1979 Minn. Laws 334, 336-37.
256. See MINN. STAT. § 105.42 (1978 & Supp. 1979).
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petitioners expended large amounts of time and money pursuing the certification process. The Minnesota Drainage Code should therefore be
amended to require a Minnesota Water Management Law drainage permit as a prerequisite to further local action on a petition for certification
under the Minnesota Drainage Code. 257
G

Proposal VII

If permission to drain is denied, the DNR should no longer be required
to offer compensation as a prerequisite to prevent drainage. Presently,
property owners denied permission may nevertheless proceed with the
project unless the DNR offers to include the wetlands in the Water Bank
Program, acquire the area as wildlife land, or in some other manner compensate owners for not draining.2 58 More preferable is the proposed presumption that drainage is an activity that is detrimental to the public
welfare. Therefore, like non-drainage activity regulated under the Minnesota Water Management Law,2 59 drainage should be prohibited without compensation unless the property owner obtains a judicial
determination that the denial constitutes a taking. 260 The Minnesota
Water Management Law should, therefore, be amended to empower the
257. A possible amendment might be added to read:
106.06][COMMISSIONER'S APPROVAL] When any petition for the establishment of a public drainage system affects public waters or wetlands, the petitioners shall apply for permission, pursuant to section 105.42, to drain or
otherwise alter the public waters or wetlands as soon as practicable after the
petition is filed. The application shall be made and considered in the manner
provided in sections 105.42 to 105.461. The board or court shall take no action
pursuant to this chapter on any petition unless the commissioner first grants permission to drain. In any instance in which such permission is denied, the board
or court shall automatically dismiss the petition.
258. MINN. STAT. § 105.391(3) (Supp. 1979); see notes 130-47 supra and accompanying
text (Water Bank); notes 148-55 supra and accompanying text (wildlife land acquisition).
259. See MINN. STAT. § 105.42(1) (Supp. 1979).
260. Se, e.g., Sibson v. State, 115 N.H. 124, 336 A.2d 239 (1975); Just v. Marinette
County, 56 Wis. 2d 7, 201 N.W.2d 761 (1972). The Sibson court determined that the
denial of the permit to fill a marsh was a valid exercise of the state's police power and did
not constitute a taking under the eminent domain clause. The Sibsons were not denied
the traditional uses of the marshland but rather were prevented from changing the marsh
in anticipation of profit. See 115 N.H. at 129, 336 A.2d at 242-43.
The reasoning inJust is most persuasive. Concluding first that wetlands "serve a vital
role in nature, are part of the balance of nature and are essential to the purity of the water
in our lakes and streams," theJust court held that "[a]n owner of land has no absolute and
unlimited right to change the essential natural character of his land so as to use it for a
purpose for which it was unsuited in its natural state and which injures the rights of
others." 56 Wis. 2d at 17, 201 N.W.2d at 768. InJust, the filling of wetlands in violation
of a local shoreland ordinance was such a use. The court refused to find a constructive
taking because the owners remained free to use wetlands for natural and indigenous uses
as well as for uses permitted under the ordinance. Id
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DNR to deny permission to enage in regulated conduct without having
to offer compensation.
H

Proposal VIII

New legislation is needed for the State Water Bank Program to be
viable. Currently, the Water Bank Program operates in conjunction
with the Minnesota Water Management Law and the Minnesota Drainage Code. Only wetlands protected under the Minnesota Water Management Law and likely to become the subject of public drainage
projects may be included in the program. 26 1 While priority should be
given to the protection of these wetlands, an independent State Water
Bank Program similar to the federal program 26 2 should be established,
for all wetland types two through eight. 26 3 This change would enable
the Water Bank Program to preserve wetlands in danger of being lost to
urban or industrial expansion.
I

ProposalIX

The statute that authorizes the purchase of wetlands to preserve wildlife habitat should be modified to prevent arbitrary actions by county
boards. So long as the county boards are able to veto state wetland ac261. See notes 141-44 supra and accompanying text.
262. See Water Bank Act of 1970, §§ 1-12, 16 U.S.C. §§ 1302-1306 (1976). Under the
federal Water Bank Program for wetlands preservation, the Secretary of Agriculture may
enter into renewable ten year agreements with landowners to preserve wetlands types one
through five as defined in FISH AND WILDLIFE SERVICE, U.S. DEP'T OF THE INTERIOR,
CIRCULAR No. 39 (1971). See Water Bank Act of 1970, § 3, 16 U.S.C. § 1302 (1976). In
exchange for annual payment from the Secretary, participating landowners agree to preserve the wetland character of the area by refraining from activities specified in the Water
Bank Act. See id. §§ 1303-1304. The only limitation imposed on includable wetlands is
status as a wetland type one through five. Id § 1302.
263. A possible amendment might read:
[105.392][WATER BANK PROGRAM]
Subd. 2. [The first paragraph, unaltered by the proposed amendment, is
not reproduced]
Wetlands eligible for inclusion in the water bank program shall have - l! the fo~lio-wi!ng eh~ari-etzistie w; deemie by th enisLnr!(
tps3--
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m• dein. be wetlands and wetlands complexes, as defined in section 105.37,
subdivisions 15 and 17, the continued existence of which is threatened by agricultural or urban expansion, or by other inconsistent land use. Wetlands in danger of destruction but not included within the definition of wetlands or wetlands
complexes shall also be eligible for inclusion in the water bank progam at the
discretion of the commissioner.
The proposed language assumes that the definition of wetlands in subdivision 15 of
section 105.37 is similar to that set forth in note 239 supra and that the definition of wetland complexes is similar to that set forth in note 240 supra.
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quisition without providing a valid reason, the statute cannot provide an
effective means of wetlands preservation.264 An alternative procedure
would be to retain the county board review of state wetlands purchases
by imposing the procedural safeguard that a negative vote be supported
by a statement of reasons. 26 5 A sixty-day time limit for county board
approval or disapproval would prevent county board veto through inaction. Inaction or a negative vote at the close of sixty days could be submitted by the property owner seeking wetland sale to the Land Exchange
Board2 66 for hearing and recommendation to the DNR. Upon approval
of state acquisition by the Land Exchange Board, the DNR could proceed to acquire the wetland. The proposed procedure equitably accommodates both state and local interests.
264. See notes 151-53 supra and accompanying text. In Kasch v. Clearwater County,
No. 49955 (Minn. Jan. 25, 1980), the court noted that:
Counties do not exist exclusively for the common benefit of their citizens ....
[W]hile counties may have unlimited discretion in certain areas, when a county
board is acting pursuant to a state statute it must do so in a way that is consistent
with the objectives of the statute and other announced state policies.
Id, slip op. at 5-6.
265. The 1979 Minnesota Legislature considered a bill pertaining to the acquisition of
wildlife lands that would apply a procedure similar to that proposed by this Note. The
Senate bill, also substituted for the House bill, would have required the county board to
set forth valid reasons for disapproval of an acquisition. The language of the bill requiring
a statement of reasons read as follows:
(c) If the county board disapproves an acquisition it shall, at the time of its
decision, set forth valid reasons for disapproval. The landowner or the commissioner may appeal the county board's disapproval to the district court in the
county in which any of the lands are situated. If the district court, or the
supreme court on appeal, finds that the county board's disapproval is arbitrary
or capricious or that the reasons stated for disapproval are invalid, or if the
county board fails to give any reasons or fails to act to approve or disapprove of
the acquisition within the 60-day period or extension thereof, the commissioner
or the owner of the land which the commissioner seeks to acquire may submit
the proposed acquisition to the land exchange board which shall consider the
interests of the county, the state, and the landowner and determine whether the
acquisition will be in the public interest.
(d) The land exchange board shall conduct a hearing upon each acquisition
submitted to it after giving notice to all interested parties, including, but not
limited to, the board of county commissioners in the county where the land to be
acquired is located, the commissioner, and the owner of the land. The land exchange board shall hold its hearing and make its decision within 60 days after
submission of the proposed acquisition to it.
If a majority of the members of the land exchange board approves the acquisition, the commissioner may proceed with the acquisition, but if a majority
of the members of the land exchange board disapproves the acquisition, the commissioner shall not acquire the property.
S.F. No. 768, § l(c)-(d), 71st Minn. Legis., 1979 Sess. (underscoring deleted).
The court, in Kasch v. Clearwater County, No. 49955, slip op. at 7 (Minn. Jan. 25,
1980), held that a county board acting pursuant to MINN. STAT. § 97.481 (1978) must
apply established procedural standards which require a statement of reasons to accompany decisions denying or revoking a request to sell land to the DNR. County board
decisions made without a statement of reasons are deemed prima facie arbitrary. See id
266. See MINN. STAT. § 94.341 (1978). The Minnesota Land Exchange Board consists
of the Governor, the Attorney General, and the State Auditor. Id
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ProposalX

Finally, the wetlands tax credit statute should be integrated with other
Minnesota wetlands statutes. Like the Water Management Law and the
Water Bank Program, the tax credit statute should define wetlands according to Circular 39 types. A tax credit for wetlands preservation
should be extended to wetlands types one through eight 267-the same
types proposed as worthy of state protection under the Water Management Law and the Water Bank Program. In order to secure the credit,
wetland owners should be required to refrain from non-drainage as well
268
as drainage activities injurious to the wetland ecosystem.
VI.

CONCLUSION

During the past six years, Minnesota law regarding wetlands has undergone substantial change. From a system that encouraged wetlands
drainage through the Minnesota Drainage Code, the law has been gradually transformed to one seeking to accommodate the interests served by
drainage while at the same time protecting the state's valuable remaining wetland resources. Through a series of amendments to the Minnesota Water Management Law, Minnesota has joined other states in
recognizing the value of freshwater wetlands and in regulating the conversion of wetlands to other uses. If Minnesota's effort to protect wetlands is to be successful, however, further refinement of existing wetlands
statutes is needed. Through the amendments suggested by this Note,
Minnesota can more adequately protect its wetlands.
267. A possible amendment might read:
[272.021 [EXEMPT PROPERTY]
kind ;.l
Lans
(16) Wetlands. For purposes of this subdivision, "wetlands" r
is rne9tly tinder wmer, preduees little if ftny ineerne, eind has no ttse eqteeption purposes. "Wetiftntig" shall be 6nd preserve
wildlife or
its ngtturtt! eendition, dminage of whieh would be lawfiti, fewible ftnd priteti

.. t.--, fr.uit, v.egtbls.,
ra.g.. a
:l .:__ includes, and shall
be limited, to all wetlands type I through 8 as defined in U.S. ish and Wildlife
Circular No. 39 (1971 edition). 'Wetlands" shall also include adjacent land
which is not suitable [or agricultural purposes due to-te presence of wetlands.
Exemption of wetlands from taxation pursuant to this section shall not grant the
public any additional or greater right of access to the wetlands or diminish any
right of ownership to the wetlands.
268. A possible amendment might read:
[273.115] [STATE PAID WETLANDS CREDIT]
Subd. 5. In order to receive the wetlands credit provided in this section, an
owner of wetlands shall agree not to drain, burn, fill or otherwise destroy the
wetland character of such areas, nor to use such areas for agricultural purposes,
as determined by the commissioner of natural resources during the year [or
which he receives the credit. The local assessor shall certify that each landowner
receiving the credit has so agreed. No owner of wetlands compensated for preserving wetlands under another state or federal program shall be eligible to receive the wetlands tax credit.
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