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objectively, would be debilitating.

The legislative intent, as indicated by the stated purposes of the Act,
and the stringency of the other tort thresholds in the Act, leads to the
conclusion that the permanent injury and permanent disfigurement
thresholds should not take into consideration all injuries that might be
labeled as permanent.

Whether the thresholds are viewed as major or serious injury thresh-
olds, however, the real problem is in finding some limiting factor
which will narrow the area of contention over what constitutes a per-
manent injury and permanent disfigurement thresholds.

In extreme cases where the injury, though permanent, is minor, and
the injured individual seems to have sustained little, if any, dignitary
loss, a court may be justified in ruling that the threshold has not been
met as a matter of law. Usually, however, this qualitative judgment
will have to be made by the trier of fact.!'*®

The only real limiting factor in the extreme cases will be the lack of
economic incentive for bringing such suits, and the fact that such suits
will be unnecessary if the injured individual receives his major out-of-
pocket losses from his own insurance company.

Similar problems are presented by the “permanent disfigurement”
standard. Lack of any definition for “disfigurement”’ could result in a
situation where any scar that is permanent would constitute a dis-
figurement even though the scar is such that there is little likelihood of
any humiliation or embarrassment arising out of the scarring. Unlike
the permanent disfigurement threshold, however, the area of conten-
tion may be narrowed somewhat in light of accepted definitions of the
term “disfigurement.”

There are two no-fault decisions dealing with the disfigurement
question. In Gillman v. Gillman,"" a Florida district court of appeals
case, the plaintiff sustained a 4.5 centimeter trap-door scar on the right
forehead, extending through the medial end of the right eyebrow and
onto the right eyelid. The plaintiff’s physician was of the opinion that
the scar was permanent and would be very apparent at conversational

190. A frequently made argument is that the tort thresholds deprive individuals of their right
to trial by jury guaranteed by the state constitutions. The argument has been uniformly rejected.
See, e.g., Lasky v. State Farm Ins. Co., 296 So. 2d 9, 22 (Fla. 1974); Manzanares v. Bell, 214
Kan. 589, 616, 522 P.2d 1291, 1312 (1974); Montgomery v. Daniels, N.Y.2d
340 N.E.2d 444, 460, 378 N.Y.S.2d 1, 23 (1975). The rationale is that the no-fault acts limit a
common law action, rather than specifically limiting right to trial by jury.

Because the no-fault acts do not tamper specifically with the right to trial by jury, the threshold
questions will ordinarily be submitted to the trier of fact for resolution. See Allstate Ins. Co. v.
Ruiz, 305 So. 2d 275, 276-77 (Fla. Dist. Ct. App. 1974).

191. 319 So. 2d 165 (Fla. Dist. Ct. App. 1975), cert. denied, 330 So. 2d 17 (Fla. 1976).

3 —y
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distance. The defendant moved for summary judgment, arguing that
the scar did not constitute “disfigurement” within the meaning of the
Florida threshold permitting suits for pain and suffering if a “perma-
nent disfigurement”’ is sustained.

As is the case in the other no-fault statutes, the Florida no-fault act
does not define the term “disfigurement.””'* The court defined a dis-
figurement as ““that which impairs or injures the beauty, symmetry or
appearance of a person or thing; or that [which] renders unsightly,
misshapen, or imperfect, or deformed in some manner,”'® or a ““blem-
ish, a blot, a scar or a mutilation that is external and observable, mar-
ring the appearance.”'™ Applying these standards, the court held
that a scar may be a permanent disfigurement within the contempla-
tion of the Florida statute. Although it was not implying that every
scar would constitute a disfigurement, the court held that when the
existence of the scar is established, the disfigurement determination
must be made by a jury,'®

The most extensive opinion dealing with the disfigurement question
in a no-fault case is Falcone v. Branker,'"™ a New Jersey Superior
Court case in which the plaintiff’s suit was dismissed for failure to
satisfy the ‘“‘permanent significant disfigurement” threshold in the
New Jersey no-fault act.'” In Falcone the plaintiff attempted to
meet the tort threshold provision by establishing certain scarring he
sustained as a result of an automobile accident. The plaintiff had a
facial scar on his nose, approximately one-fourth of an inch long,
extremely thin, and the same color as the surrounding skin. It was
barely noticeable at a three-foot distance. He had a second scar on his
right leg, about two inches below his kneecap. The scar was about one
and one-half inches long; it was basically the same color as the sur-
rounding skin, although it was slightly darker.

In searching for applicable standards to apply to the threshold de-
termination the court relied heavily on the Superior Mining Co. v.
Industrial Commission," an Illinois Supreme Court case construing
the phrase “permanent serious disfigurement” in the Illinois Work-

192. See FLA. STAT. ANN. § 627.737(2) (1972), as amended, Act of June 27, 1976, ch. 76-266,
§ 5, [1976] Fla. Sess. Law Serv. 756-57 (West).

193. 319 So. 2d at 166, citing Bethlehem-Sparrows Point Shipyard, Inc. v. Damasiewicz,
187 Md. 474, 481, 50 A.2d 799, 803 (1947).

194. 319 So. 2d at 166, guoting Branham v. Denny Roll & Panel Co., 223 N.C. 233, 238,
25 S.E.2d 865, 869 (1943).

195. See 319 So. 2d at 166-67.

196. 135 N.J. Super. 137, 342 A.2d 875 (L. Div. 1975).

197. N.J. STAT. ANN. § 39:6A-8 (1973).

198. 309 Il. 339, 141 N.E. 165 (1923).
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men’s Compensation Act. The court defined “disfigurement” as follows:

A disfigurement is that which impairs or injures the beauty, sym-
metry, or appearance of a person or thing; that which renders un-
sightly, misshapen, or imperfect, or deforms in some manner.'®
This definition of disfigurement has been generally followed by other
courts in construing the term disfigurement in workers’ compensation
statutes.?®

Workers’ compensation definitions are arguably irrelevant as
no-fault guidelines because of the emphasis on loss of earning capacity
or employability, whereas for no-fault purposes, the emphasis is
placed on establishing standards for compensating for dignitary loss.
The definition, however, seems to be applicable to either or both.?
The workers’ compensation flavor may add to the definition by requir-
ing a showing that the disfigurement did in fact result in loss of em-
ployability. For no-fault purposes, the definition will be used to define
those types of cases likely to result in dignitary loss, without any nec-
essary reference to employability.

Use of the definition would serve to exclude minor injuries, such as
the scarring sustained by the plaintiff in the Falcone case.? The scar-
ring in Falcone was minor and the likelihood of that scarring resulting
in any embarassment or humiliation was extremely remote.

Aside from defining “‘disfigurement,” there appears to be no other
standard for further definition of the threshold. As in the case of the
permanent injury threshold, the permanent disfigurement threshold
seems to anticipate a major injury. The same problem arises, however,
in drawing the line between major and minor injuries. The line will
have to be drawn by the trier of fact in most cases.

Of the two remaining thresholds, the death and the disability thresh-
olds, the only possible problem would be with the disability threshold.
That threshold requires that the injury result in disability for 60 days

199. Id. at 340, 141 N.E. at 166.

200. See, e.g., St. Laurent v, Kaiser Aluminum & Chem. Corp., 113 R.1. 10, 13, 316 A.2d
504, 507 (1974); Bowen v. Chiquola Mfg. Co., 238 S.C. 322, 330, 120 S.E.2d 99, 102-03 (1961).
In Advisory Opinion re Constitutionality of 1972 PA 294, 38% Mich. 441, 208 N.W.2d 469
(1973), the Michigan Supreme Court in an advisory opinion determined that the phrase *perma-
nent serious disfigurement” was sufficiently clear for purposes of legal interpretation. 389 Mich.
at 477, 208 N.W .2d at 481-82. The court provided a lengthy list of cases in which such phrases
have been interpreted. See id. at 479 n.11, 208 N.W.2d at 481 n.11.

201. See St. Laurent v. Kaiser Aluminum & Chem. Corp., 113 R.I. 10, 12-13, 316 A.2d
504, 506 (1974). Workers’ compensation benefits were payable for disfigurement without regard
to diminution of earning capacity, yet the court still applied the definition.

202. See Falcone v. Branker, 135 N.J. Super. 137, 147-50, 342 A.2d 875, 881-82 (L. Div.
1975).
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or more.”™ Disability is defined as “the inability to engage in substantial-
ly all of the injured person’s usual and customary daily activities.’” 2%

The disability must be for 60 days or more.? The 60-day minimum
is cumulative. It does not require 60 consecutive days of disability, as
is indicated by the Senate rejection of a proposed floor amendment
which would have required 90 consecutive days of disability.?¢

The only word which might need further definition is *‘substan-
tially.” There must be an inability of the injured person to engage in
substantially all of his usual and customary daily activities. Giving the
word ‘‘substantially” its ordinary meaning, it denotes ‘“‘the main
part.”’?” The term seems to be clear enough without further elucida-
tion for the trier of fact.

In addition to the substantive and interpretive problems which are
raised by the tort thresholds, procedural problems relating to plead-
ing, burden of proof, and threshold disposition are also raised by the
Act.

3. Procedural Aspects of the Tort Threshold: Burden of Pleading
and Proof: Threshold Disposition

Subdivision 3 of Section 65B.51, providing that *“‘in an action de-
scribed in subdivision 1, no person shall recover damages for noneco-
nomic detriment unless” one of the tort thresholds is met, suggests
that the burden of pleading and proving the tort thresholds is on the
plaintiff. Although the substance of the tort thresholds in the other
no-fault states differs, most of the statutes phrase the limitation on
recovery for noneconomic detriment in terms of a condition which
must be satisfied by the plaintiff before recovery will be allowed.®

203. MINN. STAT. § 65B.51, subd. 3(b)(4) (1974).

204. Id. §65B.51, subd. 3(d).

205. Id.§65B.51, subd. 3(b)(4).

206. See notes 146-47 supra and accompanying text.

207. WEBSTER'S NEW INTERNATIONAL DICTIONARY 2280 (3d. ed. 1961).

208. The only exception appears to be in New Jersey. See N.J. STAT. ANN. § 39:6A-8 (1973).
The statute has been construed to require the defendant to plead and prove the tort threshold as
an affirmative defense. Rather than phrasing the threshold in terms of a condition precedent, the
act grants a defendant an exemption from tort liability if the injury is a soft tissue injury and the
medical expenses are less than $200. There is no exemption from tort liability if the injured party
has sustained death, permanent disability, permanent significant disfigurement, permanent loss
of any bodily function or loss of a body member in whole or in part. /d. The statute has been
construed to require the defendant to plead and prove the tort threshold as an affirmative de-
fense. See Fennell v. Ferreira, 133 N.J. Super. 63, 69, 335 A.2d 84, 88 (L. Div. 1975); Rugamer
v. Thompson, 130 N.J. Super. 181, 186, 325 A.2d 860, 863 (L. Div. 1974) (dictum). The conclusion
is understandable because of the phraseology of the New Jersey act, but it is difficult to reconcile
a decision such as Fennell which in essence requires a defendant to disprove what the plaintiff is
attempting to prove. Because of this problem, the New Jersey Superior Court in Seskine v. Cone,
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The suggestion that the plaintiff has the burden of pleading and
proving the tort threshold is reinforced by the traditional analysis
utilized in such cases. The rules of civil procedure provide a starting
point. Rule 8.03 of the Minnesota Rules of Civil Procedure for the
District Courts, sets out 19 affirmative defenses; the rule also states
that “any other matter constituting an avoidance or affirmative de-
fense’” must be set forth affirmatively. The question is whether the
tort threshold is a matter of avoidance or affirmative defense.

Resolution of the question depends on whether the issue arises
by logical inference from the plaintiff’'s pleadings. If a particular
matter is determined to be part of the plaintiff’s case, the defendant
only needs to plead a general denial.?® If the issue does not arise by
logical inference from the plaintiff’s pleadings it will be a matter of
affirmative defense to be plead by a defendant as an affirmative de-
fense.?® Requiring the defendant to plead new matter avoids any un-
fairness or surprise which might otherwise result to the plaintiff.2!!

The logical inference approach begs the question, however, because
it only suggests that matter not logically part of the plaintiff’s case

N.J. Super. — _, , 353 A.2d 558, 559-60 (L. Div. 1976), indicated that the plaintiff
would have to prove the facts meeting the tort threshold. The strongest indications are that the
plaintiff will have the burden of pleading and proving the threshold. In Kansas, the tort threshold
provision heading makes the thresholds “conditions precedent to recovery of damages for pain
and suffering,” strongly indicating that the plaintiff will have the burden of pleading and proving
the threshold. See KAN. STaT. ANN. §40-3117 (Supp. 1975).

The Florida decisions place the burden of pleading and proving the threshold on the plaintiff.
See Wooten v. Collins, 327 So. 2d 795, 797-98 (Fla. Dist. Ct. App. 1976); Allstate Ins. Co. v.
Ruiz, 305 So. 2d 275, 276-77 (Fla. Dist. Ct. App. 1974). The tort thresholds are viewed as juris-
dictional in Florida. More appropriately the thresholds should be viewed as limitations on the
recovery of damages. See Schwartz, No-Fault Insurance: Litigation of Threshold Questions Un-
der the New York Statute—The Neglected Procedural Dimension, 41 BROOKLYN L. REv, 37
(1974).

Questions concerning the burden of pleading and proof have arisen several times in New York.
The burden of pleading and proving the thresholds is placed on the plaintiff. See Snyder v. Laf-
fer, 81 Misc. 2d 814, 816, 367 N.Y.S.2d 454, 455-56 (Sup. Ct. 1975); Sullivan v. Darling, 81
Misc. 2d 817, 819, 367 N.Y.S.2d 199, 201-02 (Sup. Ct. 1975); Cole v. Berkowitz, 83 Misc. 2d
359, 361, 373 N.Y.S.2d 782, 783 (N.Y. City Ct. 1975); Morell v. Vargas, 83 Misc. 2d 30, 32, 371
N.Y.S5.2d 828, 830-31 (N.Y. City Ct. 1975).

The pleading problem was resolved by the enactment of N.Y. Civ. Prac. § 3016(g) (McKin-
ney Supp. 1975).

209. See C. CLARK, HANDBOOK OF THE LAW OF CODE PLEADING § 96, at 607-09 (2d ed.
1947); 1 M. PIRsIG, PIRSIG ON MINNESOTA PLEADING § 1250 (4th ed. 1956); 5 C. WRIGHT &
A. MILLER, FEDERAL PRACTICE AND PROCEDURE § 1271, at 312-13 (1969); Schwartz, supra
note 208, at 49-50.

210. See C. CLARK, supra note 209, § 96, at 607, M. PIrsiG, supra note 209, at § 1250; C.
WRIGHT & A. MILLER, supra note 209, § 1271, at 31 l-312_; Schwartz, supra note 208, at 49-50.

211. See C. CLARK, supra note 209, § 96, at 609; M. PIRSIG, supra note 209, at § 1250; C.
WRIGHT & A. MILLER, supra note 209, § 1271, at 315; Schwartz, supra note 208, at 49,
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must be pleaded affirmatively by the defendant.?? That question is the
key; how it is answered depends on practical considerations and con-
siderations of policy.?®

As to the fairness factor, it seems clear that the plaintiff will have
the superior knowledge with respect to the information necessary to
establish the tort thresholds. In addition, as a practical matter, the
proof which the plaintiff will have to supply to prove the nature and
extent of his damages will be the same proof that will be necessary to
establish the presence of the tort threshold. If the tort threshold would
be deemed to be a matter of affirmative defense the defendant would,
in essence, have to disprove by a preponderance of the evidence what
the plaintiff has to prove by a preponderance of the evidence. The
result would be absurd.?* The nature of a negligence case involving the

212. See C. CLARK, supra note 209, § 96, at 609; C. WRIGHT & A. MILLER, supra note 209,
§ 1271, at 312.

213. See C. CLARK, supra note 209, § 96, at 608-10; C. WRIGHT & A. MILLER, supra note 209,
§1271, at 311-15.

214, But see Fennell v. Ferreira, 133 N.J. Super. 63, 335 A.2d 84 (L. Div. 1975), where a New
Jersey court determined that the burden of pleading and proving the tort threshold is placed on
the defendant. N.J. STAT. ANN. § 39:6A-8 (1973) provides:

Every owner, registrant, operator or occupant of an automobile to which section 4,
personal injury protection coverage, regardless of fault, applies, and every person or
organization legally responsible for his acts or omissions, is hereby exempted from tort
liability for damages to any person who is required to maintain the coverage mandated
by this act . . . as a result of bodily injury, arising out of the ownership, operation, main-
tenance or use of such automaobile in this State, if the bodily injury, is confined solely
to the soft tissue of the body and the medical expenses incurred or to be incurred by
such injured person or the equivalent value thereof for the reasonable and necessary
treatment of such bodily injury, is less than $200.00, exclusive of hospital expenses,
X-rays and other diagnostic medical expenses. There shall be no exemption from tort
liability if the injured party has sustained death, permanent disability, permanent sig-
nificant disfigurement, permanent loss of any bodily function or loss of a body member
in whole orin part . . . .

There were two primary reasons for the court’s decision. Initially, the court found that making
the threshold a matter of affirmative defense would be in accord with general principles of statu-
tory construction. In general, if an exception or exemption appears in the enacting words of the
statute, it will be necessary for the plaintiff to plead and prove facts showing that his case does
not fall within the exemption or exception. If, however, the exemption or exception appears else-
where in the statute, it will be regarded as a proviso and the burden of proof will be on the defen-
dant to plead and prove the exception. Because the tort exemption in the New Jersey act was not
set out in the enacting clause, the court indicated that the tort exemption would be considered to
be a proviso.

The reference to the general rule of statutory construction is somewhat confusing. Reference
to the rule, without further interpretation, makes the application of the rule difficult to under-
stand. The initial sections of the New Jersey Automobile Reparations Reform Act, N.J. StaT,
ANN. §§ 39:6A-1 to -2 (1973) contain the short title and definitions. The essence of the statute
is embodied in section 4 of the act which provides for compulsory first party insurance which is
to be payable without regard to fault. The tort threshold provisions of the act set out in section 8
provide for the limitation on damages recoverable in a common law negligence action. As such,
the limitations on the right to recover tort damages are not a limitation on a right established
under the act, but rather are a limitation on a common law remedy. The court’s reference to the
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tort thresholds is such that the close relationship to the plaintiff of the
threshold issue, in light of the burden of proof already carried by the
plaintiff with respect to the elements of a negligence case, seems to
necessitate placing the burden of pleading and proving the thresholds
on the plaintiff.

As a final matter, the policy underlying the Minnesota No-Fault
Automobile Insurance Act also suggests that the plaintiff should bear
the burden of pleading and proving the tort threshold. The tort thresh-
old will limit tort recovery, but in exchange for that limitation the
injured individual has the right to receive basic economic loss benefits
promptly and without regard to fault. The exchange allows for the use
of the cost savings resulting from the elimination of overcompensation
of accident victims to finance the basic economic loss benefits. In
essence, the basic economic loss benefits are designed to serve as a
substitute for a tort action, at least in cases of minor injuries. In light
of the legislative purpose, it seems difficult to classify the tort thresh-
old as a disfavored defense, such that the burden of pleading and prov-
ing the absence of the tort threshold should be placed on the defen-
dant.2

Assuming, then, that the plaintiff has the burden of pleading and
proving that the threshold is present, the question remains of how the

doctrine thus appears to be erroneous. First, the tort limitation provision is not part of the gen-
eral statutory limitation on a new right created by the no-fault act. Second, the general rule
applies in situations where the statute creates rights or obligations and conditions the exercise of
those rights. See State v. Red Owl Stores, Inc., 253 Minn. 236, 252, 92 N.W.2d 103, 114 (1958);
Faribault v. Hulett, 10 Minn. 30, 37 (Gil. 15, 20) (1865). The tort threshold does not, but rather
limits common law rights. See Schwartz, supra note 208, at 41-43.

The second and more persuasive reason given by the court is simply that the threshold is
phrased in terms which require the defendant to prove that the plaintiff has sustained only soft
tissue injuries and less than $200 in medical expenses. The court analogizes the threshold to the
defense of charitable immunity. The difficulty with the conclusion, aithough justifiable in terms
of the wording of the statute, is that it creates practical problems because it requires the defen-
dant to disprove by a preponderance of the evidence something that the plaintiff has to prove by a
preponderance of the evidence. The plaintiff will have to demonstrate either a major injury, or
an injury other than a soft tissue injury, or medical expenses in excess of $200 to overcome the
threshold limitation. Making the threshold a matter of affirmative defense is inconsistent be-
cause of the obvious superior knowledge possessed by the plaintiff with respect to those issues. In
a more recent decision, Seskine v. Cone, N.J. Super. , 353 A.2d 558 (1976) the court,
in disagreeing with Fennell, determined that the threshold was not an affirmative defense.

215. As a matter of policy, the courts may seek to discourage a particular issue by requiring
the defendant to plead and prove the issue. 1 M. PIRsIG, supra note 209, at § 1250. Viewed dif-
ferently, it could be argued that the burden of pleading and proving an issue should be placed on
the party seeking to benefit from a departure from the supposed norm. 5 C. WRIGHT & A, MiL-
LER, supra note 209, § 1271, at 314. Usually, motor vehicle accidents will not result in personal
injuries meeting the thresholds. Following the probability analysis, the burden should be placed
on the party seeking to demonstrate the unusual occurrence—meeting the threshold.
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defendant may challenge the presence of the threshold. Several pro-
cedural vehicles suggest themselves. A defendant might challenge the
plaintiff’s claim through a motion to dismiss for failure to state a
claim upon which relief can be granted®® or a motion for summary judg-
ment.2” In addition, assuming that because of factual disputes, the
threshold determination cannot be made as a matter of law by the trial
judge, the possibility remains that in appropriate cases, the trial judge
can sever the threshold issue from the rest of the case and try the
issue separately.2!®

A motion to dismiss for failure to state a claim upon which relief
can be granted is the least likely vehicle for determining whether or
not the tort thresholds have been met. Even assuming that a plaintiff
has failed to allege the presence of the tort threshold, the appropriate
procedure would be to give the plaintiff an opportunity to amend his
complaint to allege the presence of the threshold. Given the amend-
ment, a motion to dismiss would obviously be insufficient to challenge
the presence of the threshold. If matters outside the pleadings are
presented so the motion is converted into a motion for summary judg-
ment, the defendant may be able to challenge the threshold if he is
able to demonstrate to the court that there is no genuine dispute as to
any material issue of fact. The standard indicates the problem, how-
ever, In most cases it will be impossible for a trial judge to make the
determination that as a matter of law the plaintiff has not met the
threshold. There is enough leeway in the threshold definitions so as to
require jury resolution of the factual disputes that will arise.

In extreme cases like Falcone v. Branker,?® where there is no dis-
pute as to the nature of the minor scarring sustained by the plaintiff,
summary judgment may be deemed appropriate. In such a case, where
the scars are apparent, it seems feasible to make an objective deter-
mination that the threshold is not met as a matter of law. The sum-
mary judgment procedure would be more difficult to apply when the
concern is whether the plaintiff has sustained permanent injury, be-
cause of the absence of any feasible means of defining the threshold to
narrow the area of contention.

Use of summary judgment for challenging the medical expense
threshold will be subject to the same problems. In unusual cases it
may appear clearly that impermissible expenses were used in-comput-

216. Minn, R. Civ. P. 12.02(5).

217. MInN. R, Civ. P. 56.

218. See MiINN. R, Civ. P. 42.02.

219. 135 N.J. Super. 137, 342 A.2d 875 (L. Div. 1975).
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ing the threshold amount, justifying the grant of a motion for sum-
mary judgment.?” If the only issue is whether the medical expenses
incurred were reasonable, summary judgment would be inappropriate.

The trial motions, therefore, do not appear to be of great utility in
testing the presence of the thresholds.?! If a court is not able to rule in
the defendant’s favor on a motion to dismiss**? for failure to state a
claim or a motion for summary judgment, the threshold question will
have to await disposition at trial. 2=

220. See Smith v. United States Fidelity & Guar. Co., 305 So0.2d 216 (Fla. Dist. Ct. App.
1974) (per curiam); Emma v. Romano, 136 N.J. Super. 255, 259, 345 A.2d 385, 387-88 (L. Div.
1975); Sanders v. Rickard, ___ App. Div. 2d , ,380N.Y.S.2d 811, 813-14 (1976) (mo-
tion for summary judgment denied on other grounds): Jackson v. Decatur, 83 Misc. 2d 295, 296,
373 N.Y.S.2d 320, 321 (Sup. Ct. 1975).

221. See Morell v. Vargas, 83 Misc. 2d 30, 33-35, 371 N.Y.S.2d 828, 830-31 (N.Y. City Ct.
1975); Maynor v. Wrenn, 78 Misc. 2d 193, 356 N.Y.S.2d 469 (Syracuse City Ct. 1974). In re-
cent amendments to its no-fault act Florida set forth a new procedure to govern the pretrial
resolution of threshold questions. The new provision states;

(3) When a defendant, in a proceeding brought pursuant to ss. 627.730-627.741, ques-
tions whether the plaintiff has met the requirements of s. 627.737(2), then the defendant
may file an appropriate motion with the court and the court shall, on a one-time basis
only, 30 days before the date set for the trial or the pre-trial hearing, whichever is first,
by examining the pleadings and the evidence before it, ascertain whether the plaintiff
will be able to submit some evidence that the plaintiff will meet the requirements of
s. 627.737(2). If the court finds that the plaintiff will not be able to submit such evidence
then the court shall dismiss the plaintiff’s claim without prejudice.

Act of June 27, 1976, ch. 76-266, § 5, [1976] Fla. Sess. Law Serv. 757 (West), to be codified as
Fra. STAT. ANN, § 627.737(3). Florida is the only state specifically providing a special procedure
for the pretrial screening of the threshold issue. It is questionable whether this procedure will do
anything more than a motion for summary judgment.

222 If there is dismissal of an action on the grounds that the thresholds have not beers met, a
question arises as to whether the dismissal should be with or without prejudice. In Lasky v.
State Farm Ins. Co., 296 So. 2d 9, 23 (Fla. 1974), the Florida Supreme Court indicated that the
proper disposition when there is a preliminary dismissal for failure to meet the medical expense
threshold is a dismissal without prejudice. See also Smith v. United States Fidelity & Guar. Co.,
305 So. 2d 216 (Fla. Dist. Ci. App. 1974) (per curiam).

In accord is the RESTATEMENT (SECOND) OF JUDGMENTS § 48.1(2) (Tent. Draft No. 1, 1973),
which provides as follows:

A valid and final personal judgement for the defendant which rests on the prematurity
of the action or on the plaintiff’s failure to satisfy a precondition to suit, does not bar
another action by the plaintiff instituted after the claim has matured, or the precondi-
tion has been satisfied, unless a second action is precluded by operation of the substan-
tive law, or the circumstances are such that it would be manifestly unfair to subject the
defendant to such action.

In situations where the plaintiff’s suit is dismissed for failure to satisfy the medical expense
threshold, following the Lasky approach, the result would be dismissal without prejudice. If
additional medical expenses were incurred putting the plaintiff over the medical expense thresh-
old, the plaintiff would be allowed to refile. The same result might be reached with the disability
threshold, although it would be unlikely with the permanent injury and permanent disfigurement
thresholds. See RESTATEMENT (SECOND) OF JUDGMENTS § 48.1(2), Comments (Tent. Draft
No. I, 1973). But see Act of June 27, 1976, ch. 76-266, § 5, [1976] Fia. Sess. Law Serv. 757
(West), 10 be codified as FLA. STAT. ANN. § 627.737(3).

223. The threshold question has arisen many times in the context of pretrial motions. Most of
the cases recognize the difficulty of making the determination in advance of trial. See, e.g.,
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A final possibility for speedy disposition of the question is to sever
the threshold question from the liability and damages questions.?
Rule 42.02 permits the court, when separate trial will be conducive
to the expeditious disposition of a case and to judicial economy, to
order a separate trial of any claim or issue. The principal problem with
severance, however, is that there will be significant duplication of
effort in most cases, since the threshold issues will require the same
proof as the plaintiff’s damages. The necessary duplication makes the
split less likely to be of utility.

The method of resolving disputes over the tort thresholds will, or-
dinarily, thus be resolvable only at trial, because of the inadequacy
of any other procedural method for challenging the threshold.

4. Summary

In order for the tort thresholds in the Act to apply, the cause of
action must be for negligence arising out of the ownership, mainte-
nance, use or operation of a motor vehicle. Actions based upon strict
or statutory liability, recklessness, or negligence other than negligence
arising out of the maintenance or use of a motor vehicle will not be
subjected to the tort thresholds.

In a negligence cause of action, one of the tort thresholds will have
to be established before any damages will be awarded for noneconomic
detriment. The burden of pleading and proving the tort thresholds
should be on the individual bringing suit for noneconomic detriment.

In determining whether or not the tort thresholds have been met,
both legal and factual interpretation will be necessary. Further defini-
tion of the tort thresholds will give some help, but the factual prob-
lems will necessarily remain. The utility of disposing of the threshold
question on a motion to dismiss or a motion for summary judgment is
questionable, in light of the fact that factual questions will invariably
arise as to the threshold issue. In most cases resolution of the question
will be made by the trier of fact,

Once one of the tort thresholds has been met, recovery will be

Giliman v. Gillman, 319 So. 2d 165, 166-67 (Fla. Dist. Ct. App. 1975), cert. denied, 330 So. 2d
17 (Fla. 1976); Allstate Ins. Co. v. Ruiz, 305 So. 2d 275 (Fla. Dist. Ct. App. 1974); Snyder v.
Laffer, 81 Misc. 2d 814, 816, 367 N.Y.S.2d 454, 455-56 (Sup. Ct. 1975); Maynor v. Wrenn, 78
Misc. 2d 193, 195, 356 N.Y.S.2d 469, 471 (Syracuse City Ct. 1974). In addition, use of a
declaratory judgment would be inappropriate. See Hammond v. Doan, 127 N.J. Super. 67, 316
A.2d 68 (L. Div. 1974).

224. Severance and immediate trial has been suggested as a possible approach under New
York Law. See Sullivan v. Darling, 81 Misc. 2d 817, 367 N.Y.S.2d 199 (Sup. Ct. 1975). But see
Sanders v. Rickard, App. Div.2d __, 380 N.Y.S.2d 811, 814-15 (1976); Snyder v.
Laffer, 81 Misc. 2d 814, 815-16, 367 N.Y.S.2d 454, 455-56 (Sup. Ct. 1975).
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allowed for all provable noneconomic detriment sustained by the in-
jured individual.

II1. CONCLUSION

The tort limitations set forth in section 65B.51 of the Minnesota
No-Fault Automobile Insurance Act are essential to the operation of
the Act. Prevention of duplicate recovery of economic loss and limita-
tion of claims for noneconomic detriment to cases involving serious
injury are part of the legislative purpose of avoiding the excessive cost
to the no-fault system which would result without such limitations.

A number of problems will arise with the application of the tort
limitations. Resolution of those problems is best accomplished by
applying the limiting provisions in a manner consistent with the history
and purposes of the Act. Although subdivisions 1 and 2, dealing with
economic loss, are not entirely clear, a construction consistent with
the treatment of economic loss in cases in which subrogation is al-
lowed by the Act, and which is consistent with the history and purpose
of the Act can be readily achieved. Such a construction solves the
future loss problem and achieves the purpose of preventing duplicate
recovery of economic loss, while preserving recovery for uncompen-
sated economic loss and noneconomic detriment.

The conclusions with respect to the tort thresholds may seem less
than satisfactory. Because the purpose of interposing the tort thresh-
olds is to limit recovery for noneconomic detriment to cases involving
serious injury, the tendency is to search for some principle which will
allow for clarification and facile application of the thresholds. Aside
from further definition of some of the thresholds, however, probably
the most important conclusion is that the threshold determination will
ordinarily have to be made by the trier of fact. This result is not a
defect in the Act, but rather a function of the legislative choice of
generalized tort thresholds.

In conclusion, while no-fault does affect the nature and amount of
recovery which will be allowed in a negligence action, the Act should
present no real difficulty in its application to fault actions, if the pur-
poses of the Act are used as thé guidelines for application.
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