






JUDICIAL DISCRETION

Winthrop might suggest. Yet, it has been advanced again only
recently, demonstrating both its tenacity and appeal.

Robert Emmett Wall has marshalled a good case for the po-
sition that the struggle over prescribed penalties was part of
the political contest between the upper gentry whose power
was located in the central organs of government and its mid-
dling ranks whose influence was lodged in the rapidly growing
towns.52 The considerable merit in this interpretation should
not, however, obscure other reasons why Winthrop wrote this
first defense of judicial discretion in the history of American
criminal justice.

Part of the explanation lies in the personal makeup of Win-
throp himself. John Winthrop was first, and always, deeply and
devoutly religious in an overwhelmingly religious age. He be-
lieved, as did most people of his time, that God was personally
interested in everyone and rewarded those who were good and
punished those who were wicked. Winthrop was a Puritan.
Superficially, this meant that he favored removing all signs of
Roman Catholicism from the English church. But it also
meant, according to the modern scholar who understands the
man best, "the problem of living in this world without taking
his mind off God. It would have been easier to withdraw from
the world, as the monks and hermits did, to devote oneself
wholly to God, but that was not permitted. Puritans must live
in the world, not leave it. . . ,, 5 But:

He was a countryman of simple tastes who liked good food,
good drink, and good company. He liked his wife. He liked
to stroll by the river with a fowling piece and have a go at
the birds. He liked to smoke a pipe. He liked to tinker with
gadgets. He liked all the things that God had given him,
and he knew it was right to like them because they were
God-given. But how was one to keep from liking them too
much? How love the world with moderation and God
without?54

This dilemma-choosing between moderation and excess-
and Winthrop's personal experience in working it out in his
own life, engendered in him a special sensitivity to individual
weaknesses and a corresponding belief in the need for modera-
tion and compromise in government, especially in communi-

52. R. WALL, supra note 10.
53. E. MORGAN, supra note 8.
54. Id. at 8-9.
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ties in their "infancy." This awareness of, and his sympathy
for, human frailty had a powerful impact not only on Win-
throp's position favoring judicial discretion in sentencing, but
as we shall see later, it also affected the way he actually admin-
istered punishment to individual offenders.

The search for moderation in his life in general and its natu-
ral consequence-moderation and the need for discretion in
criminal sentencing in particular-were strongly fortified by
the tracts of Winthrop's favorite political writer, the Puritan
scholar, William Perkins. If Winthrop has written the first de-
fense of discretion in the history of American criminal justice,
Perkins's own treatise surely aided Winthrop immensely.
EPIEKEIA, Or a Treatise On Christian Equity and Moderation,55 is a
fundamental document in the history of judicial discretion. It
contains all the ideas that Winthrop advances but it is infused
with exceptional lucidity, eloquence, and power. It could well
be recommended as a primer for modern judges, and made
required daily reading for prosecutors, defense attorneys and
modern critics of discretion who may think they have heard
everything there is to say about fixed and discretionary
sentencing.

It is very difficult to pick the best of many worthy passages
from this great work. Take, for example, Perkins's definition
of "public equity" and how it contributes to the "glory" of the
law:

[P]ublic equity is . . . a moderation and mitigation of the
extremity of a law, upon honest and convenient reasons,
and in such cases, as were not directly intended in the law.
The observation and due practice of this equity, is the glory,
credit and honor of all ... courts of justice; and without the
observation of this, when need be is, all that they d6 is flat
injustice in that case. For they lame and maime the law,
they fulfill but one part of the law: for in every law there are
these two things: the extremity in plain terms, and the mitigation
implied, and these two together make the law perfect: and
the glory of the law stands as well in practicing of the miti-
gation, as in the execution of extremity; nay, sometime it
stands in the mitigation, and not in the extremity, insomuch
as the moderation is then the equity of the law, and the ex-

55. W. PERKINS, William Perkins on Christian Equity, in PURITAN POLITICAL IDEAS

1558-1794 64 (E. Morgan ed. 1965) (excerpt from W. PERKINS, TREATISE ON CHRIS-

TIAN EQUITY AND MODERATION).

[Vol. 15

18

William Mitchell Law Review, Vol. 15, Iss. 1 [1989], Art. 14

http://open.mitchellhamline.edu/wmlr/vol15/iss1/14



JUDICIAL DISCRETION

tremity is mere injustice .... *56

Just as the glory of the law resides in the proper balance
between moderation and extremity, it is the glory ofjudges
and magistrates thus to execute the laws, and to temper
them with such discretion, as neither too much mitigation,
do abolish the law nor too much extremity leave no place
for mitigation. Therefore ... two sorts of men are reprove-
able. First, such men (as by a certain foolish kind of pity,
are so carried away) that would have nothing but mercy,
mercy and would have all punishments, forfeitures, penal-
ties, either quite taken away and remitted, or at least less-
ened and moderated, they would also have the extremity of
the law executed on no man. This is the highway to abolish
laws, and consequently to pull down all authority, and so in
the end to open a door to all confusion, disorder and to all
licentiousness of life. . . . But I need not to say much
herein, for there are but few who offend in this kind, man's
nature being generally inclined rather to cruelty than to
mercy.... But... this doctrine... condemns another sort
of men, which are more cumbersome; that is to say, some
men have nothing in their mouths but the law, the law; and

justice,justice; in the meantime forgetting that justice always
shakes hands with her sister mercy, and that all laws allow a
mitigation.

57

Steering a proper course between extremity and leniency in
sentencing criminal defendants was part of a judge's "calling,"
a fundamental concept in Puritan thinking. God gave to every
person a talent that He expected would be used in the service
of mankind. Every person entered a "covenant" (another fun-
damental concept in Puritan thinking) with God to carry out
this service faithfully. Thus, a magistrate who failed to temper
the law's extremity with the proper amount of mercy breached
his covenant with God and failed in his calling. Winthrop's

strong passion for the worldly pleasures, and his successful
struggle to control them, naturally led him to support this view
of the magistrate's calling. His devoutly Puritan beliefs, there-
fore, fortified his conviction that judges must not be shackled
with legislatively fixed penalties.

Politics, experience in controlling without denying worldly
pleasure, and his deeply devout Puritanism partially elucidate
why John Winthrop favored judicial discretion in sentencing

56. Id. at 64 (emphasis in original).
57. Id. at 64-65 (emphasis in original).
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criminal defendants. But they do not wholly explain his posi-
tion. Another force was also working on him, making him
comfortable with judges' power to sentence without fixed pen-
alties prescribed in advance of deciding particular cases. That
force was a confident belief in the rule of law. It can be seen in
his adamant claim that discretion was itself subject to rule and
it reflected the atmosphere in which his own legal background
was steeped.

It has been demonstrated convincingly that the rule of law
was a firmly entrenched principle in sixteenth century English
criminal justice, even when so important a public policy as en-
forcing the Henrician Reformation was at stake in the late
1530s. 58 I have tried to show elsewhere that adherence to that
principle was also strong at the local level during the reign of
Elizabeth I.59 That effort will not be duplicated here, but one
case deserves special mention. It involved another devout Pu-
ritan lawyer-this one living in the borough of Colchester dur-
ing the 1570s, not too far from the Suffolk border where
Winthrop had lived and administered the law as ajustice of the
peace from his manor of Groton.

The Puritan lawyer was James Morrice, Clerk of the borough
of Colchester. In that capacity, he acted as legal counsel to the
town's magistrates, called bailiffs. Living in the borough dur-
ing the 1570s and 1580s was Thomas Debell, servant to the
prominent Catholic Audley family and himself, by all accounts
an outspoken, obstreperous papist. On numerous occasions,
he had loudly denounced the execution of Mary Queen of
Scots, brazenly speculated about the successor to Queen Eliza-
beth, and publicly criticized the execution of traitorous
Catholics.

Morrice agreed that Deeble was dangerous, but since he had
broken no specific law, according to Morrice there was no legal
means by which to proceed against him. The law did not allow
prosecuting a man simply because he was "lewd, foolish or
vain," even if he was a papist. Since they had nothing more
than mere suspicion against Deeble, the magistrates were told
to confine their actions to keeping Deeble under careful watch
until they could come up with sufficient evidence to prosecute
him for an offense specifically proscribed by law.

58. See G. ELTON, POLICY AND POLICE (1972).
59. Samaha, supra note 19.
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I have argued that this case, among others, demonstrates
strong commitment to the rule of law in late Elizabethan
Colchester. Indeed, it would be hard to find a stronger one.
After all, James Morrice was an almost fanatic Puritan; he
loathed papists. To stand firmly for the proposition that the
hated papist could be taken into the criminal law's net only
upon sufficient proof of clear wrongdoing is eloquent testi-
mony that what the law allowed and not what Morrice wished
must determine Deeble's fate.

It should be added that devotion to the rule of law emphati-
cally was not meant to protect and glorify what today are called
the rights of criminal defendants. The association of the rule
of law with an ideology that places primacy on individual lib-
erty and all that association has come to mean in the twentieth
century was of much later vintage than the days of eitherJames
Morrice or John Winthrop. It only meant-and this is still a
remarkable bit-that prosecution had to follow prescribed
rules in criminal cases. The primacy of the individual never
entered the heads of those adhering to, and applying, the prin-
ciple in the sixteenth century, and at least the early years of the
seventeenth as well. Rather, the opposite was true. Building
the "city on a hill" was a community goal, one which required
individual sacrifice, even repression, if it was to become a
reality.

IV

John Winthrop's guide for magistrates aspiring to satisfy
their "calling" was not easy to follow in practice. It required
that the magistrate walk by God's rules and punish criminals
only to the extent necessary to satisfy what God demanded-
according to justice, wisdom and mercy. Since this could not
be done until specific cases arose, judges had to weigh the cir-
cumstances of each offense and every offender individually, ac-
cording to God's general rules. Judges had to put aside all the
most human weaknesses-greed, fear, lust and pride-in order
to do this. Otherwise, they would fail in their calling, breach
their covenant with God and His people whom they served,
destroy the "city on a hill," and bring ruin, pestilence, and all
manner of suffering and chaos in its place.

Such awesome responsibility and such awful consequences
for failing in it! How, in fact, did John Winthrop fare in his
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calling as a magistrate, according to the standards he set? The
criminal cases discussed in Winthrop'sJournal strongly indicate
that he administered criminal justice according to rule. Win-
throp's role in, and his attitude toward, several leading cases
clearly demonstrate that he would have escaped the ringing
"vote of no confidence in [their] human compassion and fair-
ness," that critics give modern judges in that respect. 60

Captain John Underhill possessed qualities that, to say the
least, were mixed in their value to building the Massachusetts
Puritans' longed-for "city on a hill." He was a highly success-
ful military man, fighting in the British forces in the Low Coun-
tries, Ireland, and at Cadiz prior to emigrating to New
England. In 1636-37 he was a leading figure in winning the
war against the Pequot Indians and in the 1640s was instru-
mental in helping the Dutch to win their own war against the
Indians on Long Island.61

On several occasions he acted as a personal military aide to
Governor Winthrop. On one of these, he escorted an accused
bigamist from Plymouth to Boston so that the latter could be
extradited to England. On another, he led a reconnaissance
mission for Winthrop against the Indians who were suspected
of planning an attack on the colony. And on a third, he was
commissioned to apprehend and escort Roger Williams from
Naragansett to Boston to answer charges that he was setting
up a separate colony with improper religious views. 62

Not only was Underhill a valuable and trusted military man,
but he was also an active member of the community. He was
among the founding members of the highly esteemed First
Church of Boston; he sat in the original House of Deputies-
the lower legislative house in the General Court; and later,
when the exiled Reverend John Wheelright moved to Dover,
Underhill became governor of that plantation. The Bay Col-
ony's leaders did not favor this last position because Underhill
was a freethinker who challenged the Bay Colony's religious
orthodoxy and, somewhat paradoxically, he was at the same
time a womanizer of unusual proportions.

Captain Underhill's troubles with the authorities in Massa-

60. See W. GAYLIN, PARTIAL JUSTICE (1974).
61. SeeJ. WINTHROP, 1 THE HISTORY OF NEW ENGLAND FROM 1630 TO 1649 89,

217 (J. Savage ed. 1826) [hereinafter I JOURNAL].
62. See I JOURNAL, supra note 61, at 54-55.
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chusetts began when he joined the "wrong" side in an acrimo-
nious struggle that pitted Winthrop and most other colony
leaders against the followers of Anne Hutchinson and her
brother-in-law, the Reverend John Wheelright. The principle
matter dividing them was the explosive question whether
"good works" were evidence of God's election or whether His
grace was impossible to discover by means of such "mere"
human effort. Anne Hutchinson and her followers supported
the "covenant of grace," which ruled out "good works" as
proof of election. Winthrop steadfastly opposed the Hutchin-
sonians. The matter is much more complicated than this, but
the lines drawn between the factions were hopelessly
irreconcilable.

Winthrop and most of the General Court, probably quite
rightly, believed "that two so opposite parties could not con-
tain in the same body, without apparent hazard of ruin to the
whole." 63 Called to repent of his dangerous opinions, John
Wheelright instead delivered a passionate defense of the cove-
nant of grace, for which he was promptly convicted of sedition
and contempt. Some of his followers drew up and submitted a
remonstrance, declaring Wheelright innocent of the charges
against him, and claiming that the General Court had con-
demned the "truth of Christ" by its actions.

Sentence was postponed until the next meeting of the Gen-
eral Court, held conveniently after the annual elections when
the current governor, Sir Henry Vane, the young, dashing
champion of the Hutchinsonians might be unseated. He was.
Winthrop was returned to the governorship and immediately
took action to crush the opposition. Wheelright was exiled
and the sixty signatories to the remonstrance were either ban-
ished or stripped of whatever power they possessed.

Underhill was one of these signatories. Called to answer for
it, he "insisted .. .upon the liberty which all states . . . allow
... military officers for free speech ... ." Whereupon,'because
he "stood to justify" his actions, he was stripped of the
franchise and ordered to surrender "all such guns, pistols,
swords, powder shot and match" as he possessed. 64

Less than a year following this challenge to authority in mat-
ters of religious orthodoxy, Captain Underhill's womanizing

63. Id. at 245.
64. Id. at 247-248.
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activities came-or it was decided to bring them-to light. In
questioning a "sober, godly woman" about remarks he had
made comparing the magistrates to the Pharisees and Paul
before his conversion, in short accusing them of hypocrisy con-
cerning their faith, she told how Underhill seduced her and
brought her to his own unorthodox religious views. As if this
was not enough she added the damning testimony that he had
told her that God had absolved him from the "bondage" of all
orthodox views then supposedly prevailing in the colony. And
as a fitting fillip to his outrageous claim, and while smoking a
pipe of tobacco no less, Underhill gloated, "the Spirit set him
an absolute promise of free grace with such assurance and joy,
as he never since doubted of his good estate, neither should
he, though he should fall into sin."65

Underhill refused to confess to any of this. Instead, he de-
nied all, attacking the court for crediting one witness's testi-
mony as sufficient to convict him. His claims to free grace,
sexual license, smoking tobacco, and his truculent challenge to
the charges against him brought the magistrates' wrath down
upon him. But, he added to their consternation by withdraw-
ing his retraction to the Hutchinsonian heresy. When asked if
he still stuck to the opinions he signed to in the remonstrance,
"[h]e answered, yes, and that his retraction was only of the
manner, not of the matter." After reading his retraction, "the
court committed him for abusing the court with a show of re-
traction, and intending no such thing." The next day he was
brought before the court and sentenced to be banished.
Within a week, in what could only be regarded by the leaders
as a wanton outburst of sinful pride, he made a speech to the
general court, defending his "moderate" use of tobacco,
"wondering" about the severity of the court's sentence, and
claiming that he knew "Christ was his." For this the elders re-
proved him and the august Reverend John Cotton reminded
him that it was against the law to condemn a sentence publicly
before convincing at least some of the magistrates privately
that he was right. 66

On the "Lord's Day" the next week, Underhill was faced
with another seduction charge. After "having been privately
dealt with upon suspicion of incontinency with a neighbor's

65. Id. at 270.
66. Id.
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wife, and not hearkening to it," he was questioned publicly and
admonished. It seems the captain was found locked in a room
alone several times with a "woman, being young and beautiful
and ... of a jovial spirit and behavior." Although he admitted
that "it had an appearance of evil in it," the real reason for his
visits was to comfort her because she "was in great trouble of
mind, and sore temptations." As for being found behind
locked doors with the "fair maid," far from seducing her, he
maintained that "they were in private prayer together." 67 Win-
throp reports that the wise elders of Boston's First Church
were not fooled by any of this. They complained that Un-
derhill should have called in some brother or sister to sit with
them while they prayed. Besides, the elders declared, on a
prior occasion Underhill had "procured them to go visit her,
telling them that she was in great trouble of mind; but when
they came to her, (taking her, it seems, upon the sudden) they
perceived no such thing." 68

That was in September 1638. By December, the fiery Cap-
tain Underhill had added a good bit of fuel to an already more
than smoldering ember. The Reverend John Wheelright and
some of his followers had removed to set up a new church and
begin a new plantation in neighboring Pascataquack, propos-
ing to make Underhill their governor at Dover. Winthrop,
with the backing of the General Court, wrote to those at Pas-
cataquack strenuously objecting to Underhill's imminent ap-
pointment, informing them of the latter's alleged adulterous
life. Underhill, who intercepted the letter, was enraged. He
wrote to Reverend John Cotton and to a young man in Win-
throp's own household, reviling the governor and his letter.
He threatened to destroy the Bay colony and did, in fact, com-
mit the unforgivable-he tattled what he perceived to be the
magistrates' high handed actions to England. 69

To his treachery, according to Winthrop, he added duplicity.
At the same time that he was reviling Winthrop behind his
back, and plotting the destruction of Massachusetts, "he wrote
:. . to the governor in very fair terms, entreating an obliterat-
ing of all that was past, and a bearing with human infirmities,

67. Id. at 271.
68. Id.
69. See id. at 281.
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... disavowing all purpose of revenge ... "70 As a result, Cap-
tain Underhill was ordered to Boston to answer charges
against him. A safe conduct was sent with it. Protesting that it
was inadequate to protect a banished man, the captain refused
to be a party to his seemingly certain conviction. Governor
Winthrop and his council obligingly sent Underhill a second
safe conduct, this one valid for three months, in order to as-
sure against any unwarranted intrusions and deprivations
against Underhill's person.7'

This episode brought the errant captain to his senses. Win-
throp confidently reported by the following July: "Capt. Un-
derhill, having been dealt with and convinced of his great sin
against God and the churches and state here ... returned to a
better mind, and wrote diverse letters to the governor and
deputy . . . bewailing his offenses, and craving pardon." 72

A very contrite Captain Underhill, "brought . . . to remorse
for his foul sins" arrived in Boston on September 3, 1640. 73

Following the lecture day sermon, the pastor of Boston Church
called the captain forth and gave him leave to speak, "a specta-
cle which caused many weeping eyes, though it afforded ...
much rejoicing to behold the power of the LordJesus... hold-
ing forth the authority of his regal scepter. . . ."74 Being
known as a man who always dressed in high fashion, he "came
in his worst clothes . . . without a band, in a foul linen cap
pulled close to his eyes" to pour out his soul to the whole
assemblage. 75

Pour it out he did. In a deeply moving public confession:
[W]ith many deep sighs and abundance of tears, [he] lay
open his wicked course, his adultery, his hypocrisy, his per-
secution of God's people here, and especially his pride (as
the root of all, which caused God to give him over to his
other sinful courses) and contempt of the magistrates. 76

Underhill did everything the authorities could have wanted.
He justified God, the church, and the court in all that was done

70. Id. at 291-92.
71. Id.
72. Id. at 306.
73. JOURNAL, supra note 1, at 13.
74. Id. at 14.
75. Id.
76. Id.

[Vol. 15

26

William Mitchell Law Review, Vol. 15, Iss. 1 [1989], Art. 14

http://open.mitchellhamline.edu/wmlr/vol15/iss1/14



JUDICIAL DISCRETION

to him;77 he admitted his own depravity, a depravity that Satan
preyed upon and used to take hold of him; he conceded that
Satan could not have overpowered him if he had remained
under the church's protection; he elaborated upon the terrors,
torment and misery he felt since becoming Satan's "bond-
slave"; and he accepted God's goodness in finally breaking his
heart and bringing him to "humble himself before [God] night
and day with prayers and tears till his strength was
wasted .. ,"78

Obviously convinced and moved, Winthrop, without a trace
of malice, reported that Underwood:

[a]ppeared as a man worn out with sorrow, and yet he could
find no peace, therefore he was now come to seek it in this
ordinance of God. He spake well, save that his blubbering
. . . interrupted him, and all along he discovered a broken
and melting heart, and gave good exhortations to take heed
of such vanities and beginnings of evil as had occasioned his
fall; and in the end he earnestly and humbly besought the
church to have compassion of him, and to deliver him out of
the hands of Satan. 79

The church did take Underwood back. When the General
Court assembled, Underwood did a repeat performance,
openly confessing his sins and begging pardon, which in their
"private judgment" they "freely" bestowed. As for his adul-
tery, however, the General Court

would not pardon that for example's sake, nor would they
restore him to freedom, although they released his banish-
ment, and declared the former law against adultery to be of
no force; so as there was no law now to touch his life, for the
new law against adultery was made since his fact
committed.80

Finally, to these confessions Underwood added one more.
The repentant captain admitted that he had tried for six
months to overcome the cooper's wife's chastity before she fi-
nally gave in, "which he thought no woman could have
resisted." 81

And to make his peace the more sound, he went to her hus-

77. Id.
78. Id.
79. Id.
80. Id. at 14-15.
81. Id. at 15.
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band ... and fell upon his knees before him in the presence
of some of the elders and others, and confessed the wrong
he had done him, and besought him to forgive him, which
he did very freely, and in testimony thereof he sent the cap-
tain's wife a token.82

After all this, it seems that Captain Underhill should have
convinced the magistrates that he was, indeed, a reformed
man. Not so. The next time we hear of him-September
1641-he was in trouble again. Visiting Boston, he was ar-
rested under Governor Richard Bellingham's warrant "to ap-
pear at the next court, and bound for his good behavior in the
meantime... ,"83 What this means is that he was under a bond
that was subject to forfeiture for any behavior that might tend
to disturb the peace until court was held. At the governor's
behest he was, indeed, indicted at the next court session but
was "acquitted by proclamation," that is to say, no witnesses
could be found to testify against him and so all charges against
him were dropped.8 4

The importance of the case for our purposes lies in Win-
throp's assessment of this last encounter between Captain Un-
derhill and the Massachusetts Bay authorities. It demonstrates
Winthrop's firm commitment to the rule of law. He begins by
pointing out that the captain's arrest, and binding him to his
good behavior, "was ill taken by many" because he was not
accused by any person and had, moreover, been reconciled to
both the church and court. Winthrop was highly irritated be-
cause the action had been taken in spite of both the court's
remission of its sentence of banishment against Underhill, and
its readiness to "pardon him fully, but for fear of offence."8 5

Finally, the court, "having reversed the sentence against him
for former misdemeanors, had implicitly pardoned all other
misdemeanors before that time, and his adultery was no more
than a misdemeanor."8 6 Therefore, "it was certainly an error"
to have proceeded against him.87

82. Id.
83. Id. at 41.
84. Id. See Samaha, The Recognizance in Elizabethan Law Enforcement, 25 THE AM. J.

LEGAL HIST. 189-204 (1981) (for a general discussion of the uses of recognizances in
England just prior to this period).

85. JOURNAL, supra note 1, at 41.
86. Id.
87. Id.
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How did the authorities make such an error? To Winthrop
the answer was clear. The governor, and those who supported
him, had not tempered justice with wisdom and mercy, the car-
dinal principle controlling discretion according to rule. In a
revealing passage, Winthrop explains it. "So easily may a mag-
istrate be misled on the right hand by the secret whisperings of
such as pretend a zeal ofjustice and the punishment of sin." 88

Fortunately, the situation was not totally lost, the former gov-
ernor smugly concluded. Because, although "the [present]
governor [Bellingham] caused [Underhill] to be indicted at the
next court, he was acquitted by proclamation."8 9

This was a fitting decision according to Winthrop, not only
for the technical reason that no witnesses had appeared to
prosecute Underwood but also because wise public policy dic-
tated that punishment should be tailored to fit the criminal.
According to most available evidence, showing remorse, re-
pentance, and submission to authority were valued extremely
highly in Puritan New England, and weighed heavily in numer-
ous sentences. Since Captain Underhill obviously had done all
of these, as Winthrop had pointed out so elaborately and with
such transparent pleasure, it was both unwise and unmerciful
to punish him further. Justice, wisely tempered by mercy,
mandated that he be set free to re-enter the community. Ap-
plying the general principles Winthrop espoused led to this
conclusion.

A second case also demonstrates Winthrop's commitment to
the rule of law. Charles de Saint Etienne de la Tour and
Charles de Menon, Sieur d'Alney de Charnise were French ri-
vals claiming the governorship of Nova Scotia. Their rivalry
sometimes took them as far south as the Maine coast where
they occasionally raided fishing villages. Winthrop became in-
volved in their struggle when he permitted La Tour to seek aid
from Massachusetts colonists. While La Tour and a fair
number of his men were in Boston on one of these missions to
obtain supplies, the occasion for the second case illustrating
Winthrop's commitment to the rule of law arose.

An English sailor aboard a Portuguese ship delivering salt to
Boston who had gotten drunk while ashore was promptly car-
ried to his lodgings by his friends. Upon hearing of this, the

88. Id.
89. Id.
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local constable, "a godly man, and zealous against such disor-
ders," sought out the sailor, entered his room, and found him
dead asleep in his bed. He awakened and led him to the
stocks, where the bewildered sailor was secured until morning
when he could be taken to a resident magistrate. Or so at least
the constable thought.90

Shortly after being put in the stocks, one of La Tour's gen-
tleman happened on La Tour, whereupon the latter set the
English sailor free. The constable, discovering this mischie-
vous act, went directly to the Frenchman responsible for it.
The constable roused the Frenchman, who had retired for the
night by the time the constable discovered him. He demanded
that the French rescuer accompany the constable to the stocks.
Speaking in French, the rescuer told the constable that he
would go to prison, but not into the stocks. Not understanding
French, the constable pressed the Frenchman to go to the
stocks, which last the Frenchman resisted with a sword. The
undaunted constable, having called for assistance, soon dis-
armed the Frenchman and forcibly carried him to the stocks.
Shortly thereafter, he was removed from the stocks and taken
first to prison and eventually to La Tour himself.

According to Winthrop, this caused "much tumult" among
the many Frenchmen and other strangers then present in the
town. La Tour was "much grieved" over his servant's misbe-
havior and perhaps even more over the "disgrace" it caused
him "for in France it is an ignominious thing to be laid in the
stocks." 9' Despite his discomfiture over the whole unpleasant
business, La Tour agreed to leave it to the magistrates to set-
tle. For their part, the magistrates apologized for "such occa-
sion against any of his servants," but since they "must do
justice" they were bound to commit the rescuer to prison un-
less he could find "sureties... to keep the peace." 92 La Tour's
own gentlemen servants, though perfectly willing, were pro-
hibited under English law to act as sureties (or bondsmen in
modern terms). Two members of the Boston church, however,
put up themselves as sureties for the Frenchman's appearance,
after which he was bailed at once.

Criticism of these events by the "common people"

90. See id. at 87.
91. Id. at 188.
92. Id.
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prompted Winthrop to comment on the case, and in the pro-
cess to provide us with another opportunity to test his philoso-
phy of criminal justice in the crucible of actual events. In the
first place, Winthrop reminded his readers, "by our law bail
could not be denied him."9 3 Besides, "the constable was the
occasion of all this in transgressing the bounds of his office." 94

The constable's errors were manifold. First, he acted illegally.
According to law the constable had the authority to lock per-
sons in the stocks who were in the course of disturbing the
peace in an officer's presence. That authority, however,
stopped as soon as the disturbance ended. Once over, Win-
throp pointed out, it was for the magistrate alone to make in-
quiry, and to take whatever action was appropriate. The
constable manifestly had exceeded his authority in entering the
Frenchman's lodgings, and arresting him without warrant from
a magistrate. 95

The constable's actions were not only illegal but also unwise.
What he considered the improper actions taken against both
the Englishman and Frenchman in the episode offended Win-
throp. "[F]etching a man out of his lodging that was asleep on
his bed," 96 as was the drunk Englishman, was unnecessary, il-
legal and unwise. The same was true of the constable's actions
toward La Tour's man:

In laying hands upon the Frenchman that had opened the
stocks, when he was gone and quiet, and no disturbance of
the peace then appearing.... In carrying him to prison...
[and] in putting such a reproach upon a stranger and a gen-
tleman, when there was no need, for he knew he would be
forthcoming ... (Such illegal, excessive and foolish behav-
ior) might have caused much blood and no good done by it,
and justice might have had a more fair and safe way, if the
constable had kept within his own bounds, and had not in-
terfered upon the authority of the magistrate.9 7

What should be done with the errant official? Winthrop
warns that he could have been hauled before the court, con-
victed of false imprisonment, and publicly admonished for his
misbehavior. The magistrates wisely decided against it; they

93. Id.
94. Id.
95. See id.
96. Id.
97. Id.
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"admonished [him] for it in private" instead. What might ap-
pear as too lenient treatment was not so at all if, according to
Winthrop, the surrounding circumstances of this particular
case are considered. The constable acted in good faith and de-
votion to his calling. His fault lay in "ignorant and misguided
zeal" in that calling, not malice and corruption. 98

The magistrates were well aware that punishing a faithful
and devoted constable would not only "discourage ... and
discountenance ... an honest officer," but it would also "give
occasion to offenders and their abettors to insult over
him .... 99 The private admonition tempered the zeal of the
constable without discouraging him and other honest petty of-
ficers, and encouraging potential offenders. Besides, it took
into account the devotion of the particular officer, who de-
served some leniency for his goodness. Thus was justice ad-
ministered wisely and with mercy, the very embodiment of
discretion according to the rule of law which Winthrop trea-
sured so highly.

A third case similarly illustrates how Winthrop's commit-
ment to the rule of law shaped his ideas as to how to control
and guide discretion. Daniel Fairfield, a neighbor to the Salem
magistrate Mr. John Humfrey, and two of the latter's servants,
Jenkin Davis and John Hudson, were the principals in the most
notorious case of the Winthrop years. According to Winthrop,
Humfrey was a neglectful parent. The main evidence for this
was that Humfrey put his children in the hands of irresponsible
servants, the consequences of which led directly to the sad case
at hand.

Over a period of at least months, perhaps years, the three
men repeatedly sexually abused Humfrey's two minor daugh-
ters, both of whom were under ten years old. Usually, these
episodes took place during church and lecture times, while
Humfrey was away from home. So frequent were these abuses
that one daughter eventually even came to enjoy them, accord-
ing to the horrified Winthrop. 00

When one of the daughters confided the whole business to
her newly married sister, the shocking tale became first the
subject of a magisterial investigation, and quickly thereafter a

98. Id.
99. Id.

100. See id. at 45.
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notorious public scandal. The principals were tried and con-
victed of sodomy and rape, largely on their own confessions
and the victim's testimony. Eventually, they were sentenced to
varying degrees of brutal punishment. Fairfield was whipped
forty stripes at both Boston and Salem and,

confined to Boston neck, upon pain of death, if he went
out.... [Furthermore,] he should have one nostril slit and
seared at Boston and the other at Salem, and to wear an
halter about his neck visibly all his life, or to be whipped
every time he were seen abroad without it, and to die, if he
attempted the like upon any person, and 40 (pounds) to Mr.
Humfrey.101

John Hudson was whipped at Boston and Lynn and ordered to
pay Humfrey twenty pounds within two years. Jenkin Davis
was whipped at Boston and Lynn, ordered to wear a halter and
to pay Humfrey forty pounds. 02

The case did not go down so easily as this brief rendition
might suggest. Three questions troubled the magistrates
greatly: (1) Whether the accused had committed the crimes of
rape and sodomy, according to the law; (2) whether they were
convicted according to proper procedural rules; and (3) what
was the appropriate punishment for the offenses that were
committed. In order to resolve these difficulties properly, the
magistrates sought counsel from the elders of all the New Eng-
land plantations. Some of the responses from Plymouth plan-
tation have survived and are printed in Governor Bradford's
History of Plymouth Plantation.10 3 Winthrop reported not only
the Plymouth responses but also summarized the rest of the
elders' suggestions as well.

No doubt can remain about either the deep pain and revul-
sion that the whole sorry business engendered or the painful
effort that was made officially to deal with it according to law.
Perhaps no single case between the years 1630 and 1650 more
clearly demonstrates the leaders' firm commitment to the rule
of law than their dispassionate treatment of the legal questions
surrounding acts they clearly considered atrocities. These
legal questions ranged across the whole spectrum of criminal
justice-from the substantive criminal law of rape and sodomy

101. Id. at 48.
102. Id.
103. 2 W. BRADFORD, HISTORY OF PLYMOUTH PLANTATION 315-28 (1912).
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to the adjectival rules governing self-incrimination and the suf-
ficiency of evidence, to exercising judicial discretion in punish-
ing criminals. Throughout, feelings ran strong to execute the
criminals, and clearly both the Bay magistrates and the elders
they consulted looked hard for a way to accomplish that end.
Yet they were limited-a limit self-imposed-by what the law
allowed. Just what did the law allow?

As for the substantive law, a majority of the magistrates
agreed that the principals had committed either rape or sod-
omy, or both. Accord, however, was not reached without
strenuous objection from some elders and magistrates who
were troubled because "penetration" had not been proved.
Long and technical discussions were held in which they wran-
gled over whether it was necessary to prove actual penetration
and effusion of semen in the vagina or whether it was
enough-at least for sodomy-to prove that the accused had
made external contact accompanied by sufficient manipulation
to reach orgasm. In the end, the broader definition was hesi-
tatingly accepted. But the problems in the case were far from
exhausted. 

0 4

Next, the magistrates were faced with procedural difficulties.
One was the matter of proof. Ordinarily, two witnesses were
expected to testify in order to convict in criminal cases. There
were exceptions, as the elders made clear in their response to
the question the Bay magistrates put to them. For instance, if
one witness's testimony had high probative value, then addi-
tional circumstantial evidence sufficed. Also, if an accused's
confession corroborated the one witness's highly probative
testimony, a conviction based on that evidence was good. This
last was the rule that applied to Fairfield's case. The victim
testified to the sexual acts; the accused confessed their guilt
with respect to it.105

The matter of sufficient proof required that yet one more
hurdle be cleared in order to convict Fairfield and his co-de-
fendants. This was the rule against forced confessions. Since
the accused had admitted their sexual abuses only under
strong pressure from the magistrates, it was necessary to an-
swer "how far a magistrate might exact a confession .. . in

104. See JOURNAL, supra note 1, at 46-47.
105. See id.

[Vol. 15

34

William Mitchell Law Review, Vol. 15, Iss. 1 [1989], Art. 14

http://open.mitchellhamline.edu/wmlr/vol15/iss1/14



JUDICIAL DISCRETION

capital cases."' 10 6 Winthrop reports that, according to a major-
ity of the elders consulted, the rule was:

where such a fact is committed, and one witness or strong
presumptions do point out the offender, there the judge
may examine him strictly, and he is bound to answer di-
rectly, though to the peril of his life. But if there be only
light suspicion . . . then the judge is not to press him to
answer, nor is he to be denied the benefit of the law, but he
may be silent, and call for his accusers. But for examination
by oath or torture in criminal cases, it was generally denied
to be lawful.10 7

The magistrates concluded that since both "strong presump-
tions" and a highly credible witness existed against Fairfield
and the others, the "strict" examinations were proper, the con-
fessions based on them were legal, and they could convict the
accused.

The most difficult problem of all, however, still remained be-
cause the court was much divided over the sentence. Moved
by the particular circumstances of the case-the "foulness of
the sin, and their long continuance in it . .. wrought strongly
with many to put them to death."'' 0 8 But, "after much dispute,
(and remaining doubts) the court agreed upon another sen-
tence,"' 0 9 the one already described. According to Winthrop:

The only reason that saved their lives was that the sin was
not capital by any express law of God, but to be drawn only
by proportion; nor was it made capital by any law of our
own, so as we had no warrant to put them to death, and we
had formerly refrained (by the advice of the elders) upon
the same ground, in a case of manifest adultery, and rape of
a child under 7 by a boy of about 17.110

The heart of the matter was that however much the sin was
abhorred and the culprits hated, they could only be punished
to the extent that the law allowed. Winthrop applied the gen-
eral principles of law to the revolting facts of Fairfield's case.

Lest it be thought that the punishments the culprits received
were almost as harsh as-perhaps to some modern readers,
worse than-death, a reminder about some realities of seven-

106. Id. at 47.
107. Id.
108. Id. at 47-48.
109. Id. at 48.
110. Id.
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teenth century life are in order. Physical pain and suffering
were constant companions to those living in colonial America.
Disease was widespread, injuries frequent, infection rampant,
and bodily decay ongoing. Moreover, such calamities were ac-
cepted with resignation. The threshold of pain was higher
than in an age where drugs exist to numb the slightest
discomfort.

Not only was this pain and suffering accepted with resigna-
tion. To have fought against it was regarded as an arrogant
affront to divine providence. God was behind all these afflic-
tions. They were proof positive that the "city on a hill" was
not yet sufficiently pure to glorify God. Particularly foul sins
such as Fairfield's, Davis's, and Hudson's seriously jeopardized
the very foundation of the Bay Colony's existence. Slit nos-
trils, forty stripes, and the badge of shame were hardly too
high a price to pay to placate God and carry on his work in
New England.

V

How, then, can John Winthrop's role in the administration
of criminal justice during the early seventeenth century finally
be assessed? If his writing and actions merely underline the
problems surrounding the exercise of judicial discretion, an
excursion into early American history is hardly necessary to
add to the vast amounts already written on the subject in mod-
ern times. If they are viewed as an addition to Puritan Studies
they do so only marginally sinceJohn Winthrop's general ideas
are but elaborated upon in his writings on discretion. But if
they demonstrate just how long the best minds have been di-
rected at solving the thorny issues generated by the tension
between discretion and rule in the administration of criminal
justice, they will have contributed substantially toward putting
this current issue into its proper historical perspective.

Finally, if they bring into relief the degree to which discre-
tion depends upon the individuals who exercise it, only then
perhaps can John Winthrop's contribution to the history of
criminal justice finally be assessed. In that respect, John Win-
throp is an object lesson. Standing in so stark contrast to most
administrators of criminal justice, he unwittingly proved how
few individuals possess the capacity to be tolerant, to be fair,
just, and merciful, and keep deep ideological commitment at
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bay. In short, so rare is the ability to distinguish among con-
victed criminals without discriminating against them that in the
long run our hopes for justice tempered with mercy surely
must rest more safely in prescribed penalties, not in the hands
of any individual. In short, by his own example, Winthrop
proved what he so ardently denied-that discretion is not
ruled by law but by the individuals who hold the power to ad-
minister law.
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