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torney, also advocated changing Minnesota's uncommon
procedure in his inaugural address of 1931.220

In the nineteen fifties, two researchers surveyed all the
county attorneys in Minnesota and one randomly selected at-
torney from each county to determine the support for Minne-
sota's unique order of final argument.221 According to the
researchers, "The prosecutors and private attorneys split, as
might be expected, in their attitude toward the statute; each
group tending to support its particular interests."222 They
found that only fourteen percent of the randomly selected at-
torneys were opposed to the order, while sixty percent of the
prosecutors surveyed were against the order of argument.223

In the early 1970s, the supreme court's Advisory Committee
on the Rules of Criminal Procedure, while preparing a draft of
proposed rules for the court, devoted a great deal of time and
attention to the rule regarding the order of final argument.
The procedural rule eventually proposed by the court's advi-
sory committee in 1975 allowed the defense to argue first, the
prosecution to answer in reply, a five minute rebuttal by the
defense, and a five minute surrebuttal by the prosecution at the
discretion of the court.224 Before the court promulgated the
Rules of Criminal Procedure, briefs from both sides were sub-

220. Governor Olson said,
Minnesota, being the only state in the United States where counsel for the
defense has the closing argument to the jury, I recommend that the prose-
cuting attorney be given the right by law to reply briefly to the argument of
the counsel for the defense in conformity with the practice in the Federal
courts.

J. McGRATH &J. DELMONT, FLOYD B. OLSON: MINNESOTA'S GREATEST LIBERAL GOVER-

NOR 181 (1937). Immediately before becoming governor, Floyd B. Olson had spent
ten years as the Hennepin County Attorney. Id. at 26-30.

221. Kunkel & Geis, supra note 217, at 551.
222. Id.
223. Id. It wasn't entirely accurate, however, for Kunkel and Geis to claim that the

two groups supported their own interests since the randomly selected attorneys were
not necessarily criminal defense attorneys.

224. The proposed rule read as follows:
At the conclusion of the evidence, the defendant may make a closing argu-
ment to the jury.... The prosecution may make a closing argument to the
jury. The defendant shall then be permitted five minutes to reply in rebuttal
and shall raise in rebuttal no new issues of law or fact which were not
presented in one or both of the prior arguments. In the discretion of the
court the prosecution may be permitted five minutes to reply in rebuttal to
the rebuttal argument of the defendant, provided the defendant's rebuttal
was improper.

MINNESOTA PROPOSED RULES OF CRIMINAL PROCEDURE AND COMMENTS 149 (1975).
The rule first circulated by the committee in 1973 read essentially the same as above,
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mitted to the justices and an open hearing was held to consider
the issue. 225

The proposed rule of final argument was vigorously debated
by prosecutors and defense attorneys. "No single facet of the
Rules evinced the intense emotional response as did the order
of final argument." 226 A memorandum from the Office of the
Attorney General declared:

It is undisputed that the order of closing arguments often
has a significant impact on the determination of juries in
criminal cases. The authorities are divided on the issue of
whether it is more advantageous to make the first or the last
argument to the jury. Some studies have indicated that in
the more complex cases, the best position is last, while it is
more advantageous to make the first closing argument in
cases with few and simple issues. In any event, the pro-
posed Minnesota rule would satisfy both Pangloss and crim-
inal defendants by giving them the "best of all possible
worlds." 227

The court eventually rejected the Advisory Committee's pro-
posal and left the order of final argument essentially the same
as the statute written one hundred years before: "The order of
a jury trial shall be substantially as follows: . . . At the conclu-
sion of the evidence, the prosecution may make a closing argu-
ment to the jury .... The defendant may then make a closing
argument to the jury .... The court shall charge the jury."228

Nevertheless, county and state attorneys continued to attempt
to convince the court to change the rule in their favor.

Since 1975, when the Rules of Criminal Procedure were
promulgated by the court, prosecutors have tried at least twice

but without a time limitation on the rebuttal. See MINNESOTA PROPOSED RULES OF

CRIMINAL PROCEDURE AND COMMENTS 29 (1973).
225. See, e.g., Brief of Minnesota Public Defenders Association in Opposition to

Adoption of the Rules (January 21, 1975) and Memorandum of the Office of the
Attorney General in Opposition to a Proposed Rule of Criminal Procedure (January
28, 1975).

226. 2 H. MCCARR, MINNESOTA PRACTICE: MINNESOTA CRIMINAL LAW AND PROCE-
DURE § 942 (1976).

227. Memorandum of the Attorney General, supra note 225, at 3.
228. MINN. R. CRIM. P. 26.03 sub. 11 (MINNESOTA RULES OF COURT (1986)). Ac-

cording to McCarr, the supreme court first countered the proposal of the committee
with a tentative amendment that would have allowed the prosecution to argue first,
the defense to reply and a five minute rebuttal by the prosecution. The alternative,
however, was "vigorously opposed by defense counsel" at the court's open hearing.
MCCARR, supra note 226, at 942.
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to change the order of final argument through the prescribed
method of the supreme court and its advisory committee. 229

They have also attempted to change the order of argument by
statute in the legislature. Each time, however, they failed to
convince the court or the legislature that changing the rule was
necessary. 230

Perhaps the most extraordinary feature of this criminal pro-
cedural rule was not the uniqueness of the order of argument,
but its perseverance. It is remarkable that such an eristical
rule, commonly perceived as favoring the criminal defendant,
could survive for so long and through so many changes in the
political climate. 23 '

B. The 1987 Session of the Legislature

In 1987, frustrated prosecutors finally bypassed the judicial
branch and convinced the legislature to amend a statute (the
modern version of the nineteenth century procedural statute)
so as to allow them a rebuttal in closing arguments.2 3 2 The

229. Attorney Phil Bush explained:
In 1975 the Minnesota Supreme Court adopted the Minnesota Rules of
Criminal Procedure. Rule 26.03 subd. 11 conformed to Minnesota's long
standing order of closing argument despite intense efforts by the prosecu-
tion to change the order to prosecution, defense, prosecution. In 1977 and
1983 prosecutors again attempted to change the order of final argument so
that they could argue both first and last and the Supreme Court left the
order the same.

Bush, supra note 215, at 24. See also MCCARR, supra note 226, at §§ 942-943.
230. A bill was introduced in the Minnesota Senate in 1981 to change the order of

final argument. See Senate File No. 780, 72nd Legislature, 1st Sess. (1981). State
Senator Marv Hanson (DFL-Ist Dist.) was the principal author. The bill evidently
received little support and there was no companion bill introduced in the House.

The rule proposed to the court by the advisory committee in 1983 would have
created an order of final argument essentially identical to the order proposed in
1975. See supra note 224 and accompanying text. The prosecution again opposed
this order of argument. Among the memorandums filed on the subject in later years
is an extensive brief presented to the court in 1983 by Crow Wing County Attorney
Stephen Rathke. See Memorandum of the Crow Wing County Attorney, for the Min-
nesota County Attorneys Association, Proposing an Amendment to the Order of Fi-
nal Argument in Criminal Matters (filed February 8, 1983).

231. The issue of the order of final argument was also once raised on appeal. In
State v. Mitchell, 268 Minn. 513, 130 N.W.2d 128 (1964), cert. denied 380 U.S. 984
(1965), the Minnesota Supreme Court explained: "It does not seem to us that [Minn.
Stat.] § 631.07 presents an obstacle to the protection of the state's rights in a crimi-
nal trial .. " Id. at 518, 130 N.W.2d at 131.

232. One participant in the debate described this maneuver as follows:
The [issue] that I think is most troubling, or should be the most troubling
for this court, is the whole issue of separation of powers .... The problem
that we then have is exactly what Justice Yetka pointed out before: every
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original bill submitted to the legislature was written by the
Hennepin County Attorney's Office. 233 The bill proposed that
the statute be amended to grant the prosecution an absolute
right to a rebuttal after the defense attorney's argument, with
no opportunity for a surrebuttal by the defense. 234 The bill
provoked a flurry of opinions on the merits of the proposed
changes.235

time either side is annoyed, upset or concerned about a particular rule, they
have two avenues, like a child who plays their father first, "Can I go to the
prom?" and dad says, "No"; then they play the mother, "Can I go to the
prom?" and mom says, "No"; then they go back to dad again, "Well, mom
didn't quite say no, maybe she sort of said this," and then back to mom, and
back and forth it goes. And that is exactly what the prosecutors have been
doing over the last few years. They have essentially looked for anybody to
buy their argument, regardless of what procedures this court has carefully
established .... [T]hose procedures have been cast to the side for a very
small goal; and that small goal is the prosecutor's wish list on closing
argument.

Comments of Mr. Stephen Cooper at the Minnesota Supreme Court hearing to dis-
cuss proposed changes to the rules of criminal procedure, June 25, 1987 (tape on file
at the Minnesota Supreme Court).

233. Hennepin County Attorney Tom Johnson's proposal to the 1987 legislature
explained:

Clearly an amendment to Minnesota Statute 631.07 allowing the prosecutor
a rebuttal is long overdue. This rebuttal would not be an additional chance
to argue the case, but would simply allow the prosecution to address any
improprieties and inconsistencies suggested by the defense in order to avoid
an unjust acquittal based on a mistaken perception of the facts or a misun-
derstanding of the law. Minnesota should join the rest of the nation and
allow the prosecutor the opportunity for rebuttal in the order of closing
arguments.

Memorandum of the Office of the Hennepin County Attorney, Closing Argument:
Who Ought to Have the "Last Word" With the Jury? at 4 (1987) (unpublished mem-
orandum written by the Hennepin County Attorney's Office as part of their lobbying
effort for a rebuttal; copy on file at the office of the William Mitchell Law Review).

234. According to the county attorneys, "The underlying rationale is based on the
fact that the right to open and close is not governed by constitutional mandate, but is
simply a procedural consideration and, as such, should be given to the party with the
burden of proof according to the traditional rules of fairness." Id. at 1. The pro-
posed statute read:

When the giving of evidence is concluded in a criminal trial, unless the case
is submitted on either or both sides without argument, the prosecution may
make a closing argument to the juy. The defense may then make its closing argument to
the jury. The prosecution shall then be permitted to reply in rebuttal, limited to argument
which is responsive to defendant's closing argument.

Id. (emphasis in original). The bill eventually adopted by the legislature did not
grant an absolute right to a rebuttal. See infra note 268.

235. See, e.g., Don't Let Rule Change Tip Scales of Justice, St. Paul Pioneer Press and
Dispatch, Feb. 28, 1987, at 10A, col. 1 [hereinafter Editorial] (editorial in opposition
to the proposed rule changes).

In their original bill, the county attorneys also requested two other changes to
criminal procedures. One provision was to increase the number of jury selection
peremptory challenges so that county attorneys would have the same number of chal-
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The Hennepin County Attorney's Office obtained the chair-
men of the judiciary committees-in both the House and the
Senate-as authors of the bill. 23 6 They were a formidable pair,
for the bill was naturally referred to their committees for con-
sideration before discussion and vote by each house. There
were many allegations that legislators were pressured to pass
the county attorneys' bill and some suggested it was even
"greased" to pass. 237 There is no evidence, however, of any
political impropriety on the part of the sponsors of the legisla-
tion.238 But this case does serve as an example of the tremen-

lenges as defense attorneys. See Memorandum of the Office of the Hennepin County
Attorney, Selecting a Jury: A Question of "Tilt" (1987) (unpublished memorandum
written by the Hennepin County Attorney's Office as part of their lobbying efforts;
copy on file at the office of the William Mitchell Law Review). The other provision of
the bill was to give the prosecution a presumption in favor ofjoinder when multiple
defendants are charged with the same crime. The then existing rule provided that
defendants be tried separately unless the court found it to be in the interest ofjustice
to order a joint trial. See Memorandum of the Office of the Hennepin County Attor-
ney, Joinder: A Question of One or Several Trials (1987) (unpublished memoran-
dum written by the Hennepin County Attorney's Office as part of their lobbying
efforts; copy on file at the office of the William Mitchell Law Review).

The county attorneys found limited success with the joinder provision; the stat-
ute was amended to remove the presumption entirely from the statute. See MINN.

STAT. § 631.035 (1987 supp.). On the issue of the number of peremptory challenges,
no changes were made to the statute. See generally Bush, supra note 215.

236. The chairman of the House Judiciary Committee was Representative Randy
Kelly (DLF-Dist. 67A). THE MINNESOTA LEGISLATIVE MANUAL 128 (1987-88). The
chairman of the SenateJudiciary Committee was Senator Allan Spear (DFL-Dist. 59).
Id. at 120.

237. During a session of the House Judiciary Committee, the chairman of the
committee, Randy Kelly, became very annoyed with a witness from the Hennepin
County Public Defender's Office when he learned that an internal memo written by
Hennepin County Public Defender William Kennedy described the bill as "greased."
See Remarks of Representative Randy Kelly (DFL-Dist. 67A) at the House Judiciary
Committee meeting, February 16, 1987 (tape on file at the Legislative Reference Li-
brary).

James Kaster, chairperson of the Criminal Law Section of the Minnesota State
Bar Association, commented at the rules hearing of the supreme court that, "if the
suggestion is being made . . .that this bill was not spearheaded by the Hennepin
County Attorney's Office and the County Attorneys Association, that suggestion is
inconsistent with the appearance that I received when I sat through these sessions."
Comments of Mr. James Kaster at the Minnesota Supreme Court hearing to discuss
propsed changes to the rules of criminal procedure, June 25, 1987 (tape on file at the
Minnesota Supreme Court).

238. Many witnesses both in favor of and opposed to the bill appeared before the
House and Senate committees. Indeed, there were quite a number of representative
from the legal community testifying. Among them were Associate Justice George
Scott of the Minnesota Supreme Court (since retired from the court); Professor May-
nard E. Pirsig of the William Mitchell College of Law; Professor C. Peter Erlinder of
the William Mitchell College of Law; Hennepin County Attorney, Tom Johnson;

[Vol. 15

64

William Mitchell Law Review, Vol. 15, Iss. 1 [1989], Art. 13

http://open.mitchellhamline.edu/wmlr/vol15/iss1/13



COURT PROCEDURE

dous political force that can be asserted in the legislature. The
state and county attorneys were able to create a powerful lob-
bying force to promote their bill. In addition to the Minnesota
County Attorneys Association, this bill also had the support of
law enforcement and victim's rights organizations. 23 9 There
were a number of opponents to the bill who testified, but their
political clout was probably not comparable to the proponents;
defense attorneys are not elected officials and they do not have
a significant lobbying force.240

Testimony was heard in the legislature on the issue of the
separation of powers and the source and scope of the rulemak-
ing authority. One of the most important commentators on
this issue was Associate Justice George Scott of the Minnesota
Supreme Court. He testified at a Senate subcommittee hear-
ing at the invitation of a legislator and as a representative of
the court. He suggested to the legislators that their actions
were a violation of the separation of powers. Justice Scott said,
"The court has always understood that procedure was an in-
herent right of the judicial branch of government, procedure
meaning the difference from substance." 24'

When the proponents of the bill were asked why they were
turning to the legislature rather than the court for rulemaking,
there were a few different replies. Hennepin County Attorney
Tom Johnson claimed that the legislature has a more "height-
ened awareness" of the public's concern for the unequal bal-
ance of the judicial system in favor of the defendant. He also
claimed that there is an increased need for a rebuttal because

Crow Wing County Attorney, Stephen Rathke; Assistant U.S. Attorney, Tom Hefelf-
inger; private attorney, Ronald Meshbesher; and Director of the Neighborhood Jus-
tice Center in St. Paul, Stephen Cooper (since appointed Commissioner of
Minnesota Department of Human Rights).

239. This support was also commented on by Hennepin County Attorney Tom
Johnson. See Remarks of Tom Johnson during the Senate Criminal Law Division
meeting, April 21, 1987 (tape on file at the Legislative Reference Library). See also

supra note 237 and infra notes 245 and 267.
240. This point was apparently recognized by some legislators in the next legisla-

tive session. A bill was passed to create a position for a lobbyist who would work on
behalf of criminal defense interests. The act passed by the legislature says, in part,
"The new position shall include in its duties the provision of counsel on legislative
proposals during legislative sessions." 1988 Minn. Laws, ch. 686, art. 1, sec. 4.

241. Remarks of Justice George Scott during the Senate Criminal Law Division
meeting, April 21, 1987 (tape on file at the Legislative Reference Library). The co-
author of this article, Professor Maynard E. Pirsig, also testified on this point of the
separation of powers.
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of the rising crime rate and corresponding number of crime
victims.242 The supreme court was evidently unaware of this
need. Crow Wing County Attorney Stephen Rathke claimed
that the supreme court's Advisory Committee on Rules of
Criminal Procedure is biased in favor of defense interests and,
as a result, it was necessary for prosecutors to resort to the
legislature for the amendment. Rathke said, "The same peo-
ple that were appointed in 1971, are still on the rules commit-
tee, except for two judges, one who died and one who retired,
who have been replaced by defense attorneys, by the way." 243

242. Consider the following exchange between Representative Kathleen Vellenga
(DFL-Dist. 64A) and County Attorney Tom Johnson:

VELLENGA: I would like to ask Mr. Johnson a couple of questions please,
Tom? I'm sorry if I missed it in your remarks, did you state to the commit-
tee why this proposal did not pass the supreme court rules and why it should
be taken out of the supreme court's rule-making and put into the statutes
instead?

JOHNSON: I think that I did not speak directly, Representative Vellenga.
I knew that County Attorney Rathke was going to, in terms of the difficulties
that these changes have had within the supreme court rule-making process.
There is no doubt that there have been attempts made and they have failed.
Mr. Rathke spoke to the reasons why those attempts have failed [see infra
note 243 and accompanying text]. There is no doubt, however, but that this
legislature can and should act. In other areas, where there has been a need
to act, you have done so. Let me just tick some off: the area of the rape
shield law, the legislature has acted even though that could have been done
through the rule-making authority; in the area of allowing certain out of
court statements by child victims to be introduced, the legislature has acted;
in the area of domestic abuse law, the legislature has acted. It is clear that
when the legislature has sensed a public concern it has acted. We're here to tell you that
there 's-and I'm sure you sense as well-a public concern regarding the balance of the
existing system.

VELLENGA: Mr. Chairman, Mr. Johnson, in response to your remarks, of
course we always do look at rules and decide whether or not we want to take
over statutorily, but I don't believe you've answered-and maybe I didn't
hear Mr. Rathke fully-why the supreme court rejected this and why in this
particular instance. Are you responding to me Tom and saying that the reason we
should take over from the supreme court is that they aren't understanding the public's
position? Is that what you meant by that last remark about public concern?

JOHNSON: I'm saying that I believe you have a more heightened awareness about
that concern, vis-d-vis that other process, first of all; and secondly, what I did try
to do in my remarks was to identify the context in which this should be
considered. And that context is different than it was in 1981 or 1975 when it
was previously considered [by the court]. And that context is different for
two reasons. One, an increased sensitivity for victim's rights, and these proposals do
broaden, do affect victim's rights in a positive way. Secondly, because there is a different
crime climate within our state now than there has been in the past. Not to say that
this is going to have an impact on that crime rate, but that there are more
crime victims coming through the system.

Dialogue between Representative Vellenga and County Attorney Johnson during the
House Judiciary Committee meeting, February 3, 1987 (tape on file at the Legislative
Reference Library) (emphasis added to illustrate the relevant remarks).

243. Remarks of Stephen Rathke, Crow Wing County Attorney, at the HouseJudi-
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The arguments by the prosecutors for bypassing the court's
rulemaking process are without merit. The history of the or-
der of final argument supports this point. Prosecutors repeat-
edly opposed any rule amendment in recent years that would
have allowed them a chance for a rebuttal. These amendments
were opposed because they did not also allow the prosecutors
the tactical advantages of speaking both first and last.24 4 The
proponents of the bill were simply turning to the legislature
out of frustration because they were not successful with the
court. 245 The legislature, in effect, served as an alternative

ciary Committee meeting on February 3, 1987 (tape on file at the Legislative Refer-
ence Library).

Ronald Meshbesher, a member of the Advisory Committee on Rules of Criminal
Procedure, responded:

I wish we had five defense votes on that committee as Mr. Rathke indicated.
The make-up of that committee was rather-quote, unquote-conservative
from the viewpoint of the criminal defense lawyer. We had Judge Odden
from Duluth, who was a former prosecutor; Judge Chester Rosengren, who
was a former prosecutor; Judge Bruce Stone, who was a former prosecutor;
Charles Johnson, who is now a judge and was a prosecutor at the time he
was appointed to the committee. And John McGibbon, who is the County
Attorney in Sherbourne County, and has been for many years, was on that
committee. And George Scott, of the supreme court, was a former prosecu-
tor, and an advisory member of that committee. The only real, true defense
lawyers, who did a considerable amount of work, were Paul Jones and my-
self. Henry Fikman handles an occasional criminal case and David Graven
handled perhaps three in this whole career as a lawyer. And Henry McCarr
was on the committee, he is a judge now and a former prosecutor. Anyone
who would label that committee as a defense oriented committee has had his
head in the sand. In fact, I caught hell from most of the members of the
criminal defense bar, when the rules came out because they said I was a
traitor. How could I be a party to those rules?

Remarks of Mr. Ronald Meshbesher during the HouseJudiciary Committee meeting,
February 3, 1987 (tape on file at the Legislative Reference Library).

244. See supra notes 224-30 and accompanying text. Philip Bush also explained
this point: "The prosecutors publicly stated 'need' for rebuttal to respond to 'spuri-
ous' defense arguments was contradicted by their opposition to getting such a chance
for rebuttal. It showed that prosecutors really wanted to have the advantage of being
able to argue both first and last." Bush, supra note 215, at 26, n.6.

245. County Attorney Stephen Rathke seemed to concede this point later when
Justice Lawrence Yetka questioned him at a supreme court hearing that was held to
consider the legislative changes:

J. YETKA: It is my understanding these changes came about because of
the direct action on behalf of the County Attorneys Association. My ques-
tion is, why you didn't do your work through the committee and where
you're represented?

RATHKE: I guess the straightforward answer is we didn't think it would
succeed. So we didn't feel that was the place to go. Please keep in mind that
what we did, is simply ask the legislature to amend a statute. We did not ask
the legislature to create a statute where none exists that supercedes an ex-
isting rule. We asked the legislature to amend two statutes which have,
frankly, bedeviled prosecutors for years and years. There was a Crime Coin-
mission Report in 1925 that suggested this change. That's what we did.
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means of acquiring rule amendments that were advantageous
to prosecutors. 246

Many of the legislators believed that they had legitimately
reserved a right in the enabling act to enact or modify statutes
that would supercede the court's rules. 247 As a result, the ad-
vice of Justice Scott-that the legislators not get involved with
court procedure because it was a violation of the separation of
powers-was apparenlty accepted by only two of the six legis-
lators on the senate subcommittee at which he testified.2 48

There were a number of fallacious arguments presented to
the legislators as testimony on the bill. For example, promot-
ers of the legislation presented the rule change to the legisla-
tors as a "victim's rights" piece of legislation.249 According to

Also, I don't want to dwell on this, because it's not that important, this was
not the County Attorney Association's proposal. However, once it was in-
troduced, we adopted it. So it isn't that we caused this bill to be introduced.
Once it was introduced, we, the Association, lobbied for it and supported it.

Remarks of Crow Wing County Attorney Stephen Rathke during the supreme court
hearing to discuss proposed changes to the rules of criminal procedure, June 25,
1987 (tape on file at the Minnesota Supreme Court).

246. For an example of another such change see supra note 176.
247. Senator Alan Spear, Senate author of the bill, commented:

I think we can proceed and I think we're competent to make a decision on
this. I don't think it was the legislature's intention, back in the early seven-
ties-seventy-three, seventy-four, whenever it was, that we gave the courts
the right to formulate the rules of evidence and the rules of criminal proce-
dure-that it was ever the intention of the legislature that we would not
have, ever have, the opportunity to legislate in this area again. I think the
intent was to clearly reserve for ourselves the right, when we saw fit, to legis-
late in this area. So, with all due respect to Justice Scott and Dean Pirsig,
and they are both men for whom I have great respect, I think that we ought
to continue and vote on this bill.

Remarks of Senator Alan Spear during the Senate Criminal Law Division meeting,
April 21, 1987 (tape on file at the Legislative Reference Library).

248. The testimony ofJustice Scott and Professor Pirsig prompted two co-authors
of the bill-Senator Ramstad and Senator Marty-to withdraw their support and vote
in opposition to passage. Telephone interview with Senator Jim Ramstad (IR-
Dist.45), Sept. 9, 1987.

The vote in the Senate division on a motion by Senator Pogemiller to send the
bill to the full committee without a recommendation was four in favor and two op-
posed. (An earlier motion by Senate Spear to send the bill to the full committee
"with approval" had failed.) Senator Ramstad commented later, "There was not
enough support in the division for approval of the bill, but Spear [Senate sponsor or
the bill] being the chairman and Tom Johnson [Hennepin County Attorney] being
the force behind this, it was brought before the full committee." Id.

249. Consider, for example, the following remarks of a witness before the House
Judiciary Committee:

Having worked closely with Randy [Representative Kelly, House sponsor of
the bill] for some four years, working with him to really elevate Minnesota
from ajust-so-state in terms of victim's rights to one of the leading states in
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many of the witnesses testifying before the legislature on be-
half of the bill, a prosecutorial rebuttal was necessary in order
for prosecutors to redeem the integrity of crime victims who
are attacked by defense attorneys in their closing argu-
ments. 250 As one editorial explained, however, court proce-
dure should not presume "that the accused is the victimizer
and the accusing party the victim." 2 5 1 The proposal before the
legislature was certainly not a victim's rights bill, but the myth
was appealing and may have influenced some legislators.2 2

the nation in terms of victim's rights; and I can tell you that his interest in
these changes have nothing to do with any affinity that he has for prosecu-
tors-that has nothing to do with it-and I think this is being painted as a
prosecutor's bill. This is a victim's bill and I think that you should all re-
member that.

Testimony of Dr. William Kosiak, representing the Minnesota Association for Crime
Victims, before the House Judiciary Committee, Feb. 10, 1987 (tape on file at the
Legislative Reference Library).

As one witness, however, against the bill explained, "Don't let anybody kid
you.... This is not a victim's rights bill. It's guised in that because that's the kind of
legislation that looks good for the public. These are serious questions. I don't think
they're frivolous issues, but they ought not to be addressed from the wrong perspec-
tive." Testimony of Ronald Meshbesher, private attorney, before the House Judici-
ary Committee, Feb. 3, 1987 (tape on file at the Legislative Reference Library). See
also infra note 252.

250. One representative of crime victims explained the case for allowing prosecu-
tors a rebuttal as follows:

A victim who has heard things about their conduct or about their lifestyle or
about their personality and said in front of a jury can have dreams and
nightmares about that for a long time and can face the prospect of overcom-
ing that on top of the initial trauma caused by the episode for which the trial
is being held.

Statement of Fern Sepler-King, Executive Director of the Crime Victim and Witness
Advisory Council and the Crime Victim Reparations Board, before the House Judici-
ary Committee, Feb. 3, 1987 (tape on file at the Legislative Reference Library).

251. Editorial, supra note 235, at 10A, col.l. As explained in the St. Paul Pioneer
Press and Dispatch, "Representatives of victims' interests contend that prosecutors
should get in the last word so they can counter lies directed at witnesses against the
defendants. Victims deserve sympathy, but court procedures must not presume that
the accused is the victimizer and the accusing party the victim." Id.

252. Consider one Representative's comments: "We keep focusing on that one or
two percent, whatever it may be, of the people that may in fact be innocent and inno-
cently accused. But I guess I'm thinking of the other 97, or 98, or 99 percent of the
folks that have been victims of crime. ... Comment of Representative Marcus
Marsh (IR-Dist. 17A) before the HouseJudiciary Committee, Feb. 16, 1987 (tape on
file at the Legislative Reference Library).

Assistant Hennepin County Public Defender Phil Bush commented:
They tried a new argument. They tried calling this a victim's rights bill,
since that is an issue that is on the agenda in the 1980s. And it's taken the
legitimate concern for victim's rights-the concern to pay attention to vic-
tims-and tried to pass on some legislation the prosecutors have wanted all
along. They're attempting to use victim's rights like a Trojan horse.
They're trying to bring in anything they want and just call it victim's
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A large part of the testimony by the county attorneys was
also emotional and anecdotal: 253 the legislators were told of
closing arguments in which defense attorneys made egregious
comments and the prosecutors had no opportunity for rebut-
tal.254 Inappropriate comments in closing argument, however,
are not made only by defense attorneys, prosecutors can also
be guilty of such tactics.255 Regardless of which side is respon-
sible, there are court procedures to deal with such remarks.
The anecdotes of the legislative witnesses were simply another
attempt to appeal to emotion rather than reason.256 Interest-

rights.... Is it really a victim's rights bill, or is that what they're using to try
to sell it? And given how many arguments they've put forward, and how
those arguments have collapsed, I feel they're just using that as a way of
trying to sell the bill.

Remarks of Assistant Hennepin County Public Defender Phil Bush before the House
Judiciary Committee, Feb. 16, 1987 (copy of tape on file at the Legislative Reference
Library).

253. The fact that a large part of the testimony was emotional and anecdotal was
even commented on at the legislative hearings. See, e.g., Comments of Representative
Kathleen Vellenga, before the House Judiciary Committee, Feb. 16, 1987 (tape on
file at the Legislative Reference Library).

254. This is one of the many anecdotes repeated to the legislators by promoters of
the bill:

For instance, a woman was in a bar. She drank. Her friends left, believing
that she had a ride home with someone else in their group. That person
also left, believing that she had a ride home with the other part of the group.
A man offered her a ride. She accepted that ride. He started out heading in
the direction of her home, and then kept going and headed into a quiet
residential area. In that area, he stopped, he raped her-he raped her vio-
lently. He grabbed the top of her dress, according to her, and ripped it
from her body. The dress was put into evidence. The argument by the de-
fense was "Ladies and gentlemen of the jury, can you not see your husband
or yourself, in a position where a woman who has accepted a ride from you,
and consented to sexual relations, when we both knew what was going to
happen, but then later panic, and cry rape?" That is the kind of case where
a victim sitting in that courtroom, or the people of the state of Minnesota,
should have the opportunity to have a prosecutor and get up and say "La-
dies and gentlemen, look at the dress."

Statements of Karel Moersfelder, Hennepin County Attorney's Office, before the
House Judiciary Committee, Feb. 3, 1987 (tape on file at the Legislative Reference
Library).

255. For example, in State v. Williams, 297 Minn. 76, 210 N.W.2d 21 (1973), the
prosecutor's closing argument included comments implying that the defense coun-
sel's role and function are less of an essential component of the administration of
criminal justice than the role and function of the prosecutor. The prosecutor also
commented that the grand jury's indictment was more than a mere accusation, and
he accused the defendant's wife of lying to the jury. All of these comments were
found by the appellate court to be prejudicial to the defendant and a new trial was
granted. Id. at 85-86, 210 N.W.2d at 26-27.

256. Some of the anecdotes were also misleading-or at least did not support the
proposition of the person giving testimony. This anecdotal approach was used to
persuade the legislators on each of the procedural proposals before the legislative
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ingly, this tactic was not repeated when the promoters of the
bill later appeared before the Minnesota Supreme Court.257

One of the most noticeable characteristics of the committee
testimony was the need to "educate" the legislators on judicial
procedure. 258 This inexperience and lack of knowledge in
matters of court procedure is perhaps the most persuasive ar-
gument in favor of leaving procedural rules to the judiciary.
Court procedure is a difficult and esoteric area of law and cer-
tainly those most familiar with the intricacies are lawyers and

committees. For example, to support the county attorney's proposal to create a pre-
sumption in favor ofjoinder of multiple defendants, Attorney Moersfelder explained:

A case has recently occurred where there were six male defendants. They
were charged with burglary, rape and robbery. There were four trials. By
the time of the third trial-no joinder of defendants-the husband of the
raped woman, who was also a victim of himself [sic], got on the stand and
told a case that was completely deadpan .... A victim cannot sustain the
true depth of his or her feelings through multiple trials. To force them to
do so, repeatedly, over, and over, and over again, does an injustice to the
victim's rights.

Statements of Ms. Karel Moersfelder, Hennepin County Attorney's Office, before the
House Judiciary Committee, Feb. 3, 1987 (tape on file at the Legislative Reference
Library). When asked by Representative David Bishop (IR-Dist.33B) whetherjoinder
had been requested in the case above, the county attorney admitted, "[I]n that partic-
ular case I believe there was not." Id. If the court was not even asked to conduct a
joint trial, what was the point of using this emotional anecdote to persuade the legis-
lators thatjoinder is granted too infrequently by judges? Such comments are clearly
misleading and not entirely truthful to the legislators.

257. Assistant Hennepin County Public Defender Philip Bush expressed similar
sentiments at the supreme court's hearing:

I think one of the policy questions that is very important, that people have
touched on, but I would like to amplify a little bit, is the inherent danger of
having two groups make the decision about what should the content of the
rules be. Because what's happened is, the proponents of these changes said
one thing in the House, they said another thing in the Senate, and they've
said a third thing here; and its been very selective, in a number of ways,
about what they've told different groups.

Comments of Mr. Philip Bush at the Minnesota Supreme Court hearing to review
proposed changes to the Minnesota Rules of Criminal Procedure, June 25, 1987
(tape on file at the Minnesota Supreme Court).

258. Stephen Cooper commented at a later supreme court hearing on changes to
the criminal rules:

We don't have-and this is what is of most concern to me-we don't have
experts making the decision. In the legislature, how many fallacious argu-
ments were made-I suggest by the other side and the other side, I'm sure,
suggests by us-but in either case, how many arguments were made that
didn't really address the meats of the issue here. And you had people, who
had never been in a courtroom in their life, sitting there and deciding the
intricacies of procedures .... What there was an attempt to do, was use
emotional arguments off and off point.

Comments of Mr. Stephen Cooper, at the Minnesota Supreme Court's hearing to
review proposed changes to the Minnesota Rules of Criminal Procedure, June 25,
1987 (tape on file at the Minnesota Supreme Court).
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judges. Unfortunately (though some would argue fortunately),
the number of attorneys serving in the Minnesota Legislature
has been on a steady decline since the early seventies. 259 To-
day, fewer than fifteen percent of the state legislators are law-
yers and fewer than half of the members of the judiciary
committees-where procedural issues are first considered-are
members of the bar.260 Even those legislators who are lawyers
may not always be the most qualified to judge rules of court
procedure. 26'

One lawyer-legislator-a co-author of the bill-acknowl-
edged during the hearings that he did not have an adequate
understanding of criminal procedure and withdrew his support
for the bill.2 62 The unfamiliarity of some legislators with judi-

259. According to a recent article, "[T]he number of lawyer-legislators has de-
clined since the early 1970s .... [Fifteen years ago], attorneys commanded around
25 percent of all the seats in the Legislature. Today they number closer to 11 per-
cent. While some have failed in their bids for reelection, many have simply declined
to run again." O'Donnell, The Lawyer as Legislator, BENCH AND BAR OF MINNESOTA,
March 1986, p. 1 4 .

260. Seven of the seventeen members of the Senate Judiciary Committee are at-
torneys; only one member of the committee's Criminal Law Division (the subcommit-
tee that considered the bill) is an attorney. Only nine of the twenty-eight members of
the House Judiciary Committee are attorneys. See OFFICIAL DIRECTORY OF THE MIN-
NESOTA LEGISLATURE: SEVENTY-FIFTH SESSION 1987-88. The members of the Minne-
sota Supreme Court, on the other hand, are obviously all learned in the law; and the
advisory committees formed by the court to assist them on matters of procedure are
also composed of lawyers, judges and law professors--experts in their field. Court
procedure does not only occasionally come to their attention, it is a matter of almost
daily concern.

261. John Wigmore once explained, "The legislature has an inferior grade of
knowledge. Its most qualified group is the judiciary committee; but the members of
this committee, though lawyers, are not selected for their special knowledge of pro-
cedure. That committee in no sense represents the best knowledge of the bar on
procedure." Wigmore, supra note 214, at 278.

John Hart Ely noted the following in a recent book on the role of the U.S.
Supreme Court: "[W]hat procedures are needed fairly to make what decisions are the
sorts of questions lawyers and judges are good at. (Observe a lawyer on a committee
with non-lawyers and see what role he or she ends up playing.)" J.H. ELY, DEMOC-
RACY AND DISTRUST: A THEORY OF JUDICIAL REVIEw 21 (1980).

262. When the bill to change the order of final argument came before a Senate
subcommittee, Senator Jim Ramstad, the only lawyer-legislator on the committee,
advised his colleagues:

The rules of criminal procedure are an esoteric area and I think properly
within the domain of the supreme court. And that's the threshold issue,
that's the issue I think we have to decide here tonight and, Ijust don't think,
well, in the time remaining, I just don't think that we can do these very
significant changes-in those rules of criminal procedure-justice. You
know, for five years I was in a courtroom everyday, I've been away from it
now since 1978, albeit in another jurisdiction, and I don't feel competent to
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cial procedure was also clear from their comments and ques-
tions during the hearings. Compounding this problem is the
fact that criminal procedure is one of the more controversial
areas of rulemaking. People have common misperceptions and
prejudices about defendants and the criminal justice system. 26 3

It is also essential that any changes to court procedures re-
ceive adequate attention and thoughtful contemplation by the
rule-makers. The legislative process, however, is hurried and
the sessions never seem to be long enough to complete the
business at hand. 264 The legislators are also rushed and under
pressure to complete those items they have time to consider.

make these changes involving joinder, preemptory challenges, order of final
argument.

Remarks of Senator Jim Ramstad (IR-Dist 45) before the Senate Criminal Law Divi-

sion, April 21, 1987 (tape on file at the Legislative Reference Library).
263. The following comment from a legislator serves as an example of prejudice

and unfamiliarity with judicial procedure:
First of all I think, Representative Kelly [House sponsor of the bill], this is
such a good bill we should vote on it today and move it out. But I think first
of all, the committee members, if you look at the book that we got last com-
mittee hearing, a couple committee hearings ago, from a group that does
the statistics in Minnesota, and I guess the reason for this comment is to
rebut a little bit what Mr. Meshbesher [a witness opposed to the bill] said,
because if you look in the back of the book for the latest statistics, for exam-
ple, it says homicide cases: prosecuted, 94; convicted, 75; ten did no time
whatsoever; six did one year or less; only 59 out of that original 94 prose-
cuted did more than one year injail. Look at the case of sexual assaults: 238
prosecuted; only 180 convicted; 29 did no time whatsoever; 77 did one year
or less; and only 74 out of that 180 did more than one year in prison. And it
goes on and on. One area that most of the committee members know that I
have an interest in is the drug area: 1130 prosecuted; only 762 convicted;
295 out of that 762 convicted did no time whatsoever; 434 did less than one
year. Only 33 out of that 762 did more than one year in prison. So I submit
to this committee that, in fact, there needs to be a change, simply because
it's weighed unfairly in favor of the defendant.

Statements of Representative Marcus Marsh (IR-Dist. 17A) before the House Judici-
ary Committee, Feb. 3, 1987 (tape on file at the Legislative Reference Library). Ron-
ald Meshbesher, the witness to whom Representative Marsh's statements were
directed, responded appropriately, "I appreciate those statistics, but you're compar-
ing apples and oranges." Id.

If the Representative's point was that justice is not administered with enough
swiftness, certainty or equality, it could be accepted as logically related. He seems
more upset, however, that some people are acquitted of the crime with which they are
charged and that convicted felons don't spend enough time in prison. Where is the

connection between the order of final argument, joinder of defendants, preemptory
challenges and the amount of time convicted felons serve in prison? Any connection
at all must be remote.

264. By constitutional provision, the legislature is required to be in session for not
more then 120 legislative days each biennium (there is a temporary adjournment
during the session of the first year and the second year of the biennium). MINN.
CONST. art. IV, § 12.
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The 1987 session was not an exception. When the bill to
change the order of final argument was scheduled for consid-
eration in the Senate Judiciary Committee, the time schedule
didn't allow the issue to be taken up until 12:30 a.m. This was
on the last day the committee was to hear testimony and after
many hours of testimony on other bills. A final vote wasn't
taken until nearly 2:00 a.m. and the bill was passed on a vote of
nine to eight. 265 Procedural issues simply deserve more time
and study than the legislature can generally allow. 266

Despite the institutional drawbacks of legislatively created
court procedures, the bill was eventually approved by both
houses of the legislature.2 67 Following the passage of the bill
and its signature into law by the governor, the rules of criminal
procedure were in a precarious condition: a statute was in di-
rect contradiction to a supreme court promulgated rule. The
legislature's statute granted the prosecutors a limited right to a
rebuttal in final arguments, the court promulgated rule did
not.

2 6 8

265. See Senate Judiciary Minutes, p. 5, April 28, 1987 (regarding the statute to
change the order of final argument in a criminal trial). A vote was taken on the bill
despite the protests from some legislators that the issue deserved more time for
thought. It should be noted, however, that the House Judiciary Committee devoted
approximately seven hours of time to testimony on the bill.

266. The judiciary's method of rulemaking, on the other hand, can allow ample
time for the debate and contemplation of procedural rules. The court, and especially
its advisory committees, are not as restricted as the legislature in the amount of time
they can devote to rulemaking. The quantity and quality of the rules produced by the

.court is alone an indication of the time and thought devoted to rulemaking. The
court and advisory committees are also free to meet whenever the need arises. See
also supra text accompanying note 63.

267. The passage of the bill was not as simply stated. Bush explained: "A close
vote on the House floor resulted in the closing argument provision being deleted
from the bill but a few weeks later, after vigorous efforts by the prosecution and
police lobbies, the provision was reinstated and the bill was sent to the Senate."
Bush, supra note 215, at 24-25. After substantial amendments in the Senate commit-
tees, the full Senate passed the bill and the House approved the Senate version. Id.

268. MINN. STAT. § 631.07, as amended by the legislature in 1987, now reads:
When the giving of evidence is concluded in a criminal trial, unless the case
is submitted on both sides without argument, the prosecution may make a
closing argument to the jury. The defense may then make its closing argu-
ment to the jury. On the motion of the prosecution, the court may permit the prosecu-
tion to reply in rebuttal if the court determines that the defense has made in its closing
argument a misstatement of law or fact or a statement that is inflammatory or preudi-
cial. The rebuttal must be limited to a direct response to the misstatement of law or fact
or the inflammatory or preudicial statement.

MINN. STAT. § 631.07 (Supp. 1987) (emphasis added).
The provision of the bill regarding preemptory challenges was deleted in the
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C. Court Capitulation

If the issue had come up in a case of which final argument
rule should prevail the supreme court might have been con-
fronted with the constitutionality of legislative rulemaking.
Within a month, however, after passage of the county attor-
ney's bill, the supreme court held an open hearing to consider
amendments to the rules of criminal procedure. This hearing
had been scheduled well in advance for other purposes, but
the court arranged to also consider the issue of the legisla-
ture's statutory amendments.

At the hearing, it was clear that at least some of the justices
were unhappy with the manner in which the county attorneys
received their rebuttal. Justice Yetka commented to one of the
proponents of the change:

You had a chance to make all of these arguments before
[the advisory committee] over and over again. We've gone
to the legislature as a judiciary and as a bar association, tell-
ing the legislature that we're better qualified in the profes-
sion to set the rules....

[I]f there's something you don't like about the rule, you
go into the legislature and get it changed. Now, is that go-
ing to persist? If so, what is that going to do to the process
that we've been using now in this state for the last thirty-five
years? You're riding a law and order crest, supposing that
shifts later on and if the defense doesn't like some of the
proposed changes on the part of the committee they're go-
ing to go to the legislature too. What's the purpose in hav-
ing a committee of this kind, in which you're all represented
to work out your differences, if it's going to be ignored?2 69

Despite the concerns expressed by the justices, following the
hearing the supreme court modified its rule to coincide with
the legislative statute.270

The objectives of the court in adopting the rule that corre-
sponds to the statute are not apparent. The court gave no rea-
sons for its action. It also did not follow its usual procedure of
first submitting the question to its Committee on Rules of

Senate committee, but the provision regarding joinder was approved with certain
amendments. The latter also conflicted with the court's promulgated rule.

269. Comments ofJustice Lawrence Yetka at the Minnesota Supreme Court hear-
ing to review proposed changes to the Minnesota Rules of Criminal Procedure, June
25, 1987 (tape on file at the Minnesota Supreme Court).

270. See MINN. R. CRIM. P. 26.03 sub. 11 (1988).
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Criminal Procedure.27' The court may have felt that the rule
on the order of final argument was not one on which to insist
on its inherent power over court procedures. On the other
hand, by adopting the new rule, the court may have been indi-
cating to the legislature that, although the new rule conformed
to the statute, the court was in fact asserting its inherent and
exclusive power over court procedures. But regardless of
whatever intentions the court may have had for its actions, the
confusion over the rulemaking power remains. As evidenced
by the statement of Senator Spear,2 72 the legislature, in enact-
ing the statute, assumed that it, rather than the court, has the
ultimate control over and responsibility for court procedures.

CONCLUSION

It is rcasonable to anticipate that the issue of a conflicting
statute and rule will soon emerge again. Those who dislike a
court rule and observe what took place on the order of final
argument may seek like nullification by appealing to the legis-
lature. In that event, it is also reasonable to anticipate that the
court will reassert its inherent constitutional authority and re-
sponsibility on matters of court procedure and will not aban-
don the position it and appellate courts of other states have
uniformly adopted. Our examination of the power over court
procedure, including its history, its constitutional status and its
practical and realistic aspects, persuades us that this is the po-
sition that leads to the most desirable court procedures and
best serves the public interest in the fair and efficient adminis-
tration of justice.

271. The court had rejected an early recommendation of the committee, see supra
note 230, which appears to have been the product of compromise within the commit-
tee and would probably have been unworkable in practice.

272. See supra note 247.
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