


WILLIAM MITCHELL LAW REVIEW

TORRENS COSTS: COOK2 1 5  HENNEPIN HAMILTON

Documents Processed 35,825 50,310 15,403
Transfers 16,324 17,000 5,080
Total Expenditure $2,000,084 $546,000 $104,604
Cost Per Document $55.83 $10.85 $6.79
Cost Per Transfer $122.52 $32.12 $20.59

The Ontario Law Reform Commission data for the County
of York also indicate that the cost to government of operating
a title registration office is greater than the cost of running a
recording office. The cost of staff for each recordation in the
recording office was $4.50, the cost of space was $2.50 and the
entire cost for one recordation was $7.75. To register a title,
the cost was higher. The cost of staff for a registration was
$6.50, the cost of space was $2.25 and the entire cost for a
registration was $9.50.216

The Booz, Allen study also reveals that American recorders'
offices are profit centers for counties.2 1 7 In contrast, American
Torrens offices usually require a subsidy because the income
they receive falls short of operational costs.21 8 The high cost
of initial registration and the opposition from the title assur-
ance industry may have contributed to the failure of Torrens in
the United States. However, the high public cost and burden
of continuing administration of Torrens has been the most sig-
nificant contributing cause of its failure. For users, Torrens is
actually or potentially a more efficient, less costly system of
land title assurance and transfer than recording. Arguably, ti-
tle risks are or can be made to be so much less under Torrens
compared to recording that title insurance may be unneces-

215. Excludes costs incurred by Chicago Title Insurance Company.
216. ONTARIO LAND REGISTRATION REPORT, supra note 189, at 22.
217. In 1972, total operating expenses of U.S. recording offices were in excess of

$137 million; revenue received in the same year exceeded $240 million. HUD,
STATE-OF-THE-ART STUDY, supra note 18, at 13.

218. SHICK & PLOTKIN, supra note 37, at 58. "While there are considerable vari-
ances among the data-reporting formats used by the different systems examined, we
estimate that the 1976 'subsidy' ranged from $140,000 in Ramsey County to a high of
$625,000 for the statewide Massachusetts program." Id. Shick and Plotkin's cost
conclusions are in accord with recent Cook County data. The Blue Ribbon Commit-
tee appointed by the Cook County Recorder/Registrar estimated 1989 Torrens office
revenues of $3,305,000 and expenditures of $3,850,000. This deficit was expected
even though fully one-half of Torrens transfers are handled by deputized title insur-
ance company employees who are not on the County payroll. Cook County Blue
Ribbon Report, supra note 10, at 44. The Hennepin County Torrens office currently
requires no subsidy. Edblom Letter, supra note 101, at 2.
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sary. But it is clear that Torrens or any other true registration
system is more costly and difficult for government to adminis-
ter than recording. This higher cost is inherent in title regis-
tration systems because much of the data consolidation,
evaluation and management done by private parties under re-
cording is done by government employees or their agents
under registration.2 9 This aspect of title registration cannot
be reduced to insignificance by reforms or improvements of
title registration procedures except by a radical and probably
unacceptable simplification of a jurisdiction's real property law
or a limitation of registrable interests to a very few types.

Since local governments had a first-hand appreciation of the
administrative difficulties and costs involved with Torrens, it is
not surprising that some of the most effective opposition to
title registration came from local governments responsible for
its implementation and not, contrary to conventional wisdom,
from the title assurance industry.220 The worst enemies of

219. Experience in Ontario indicates that computerization can reduce this burden
on government.

220. The Cook County Recorder/Registrar led a successful effort to eliminate her
Torrens system, the oldest and one of the largest in numbers of titles registered in
the United States. No credible evidence exists that the title industry was behind this
effort to abolish Torrens. The industry certainly had little or no financial interest in
the outcome because it was insuring over 90% of Torrens transactions in Cook
County at the time the effort to eliminate Torrens was initiated. Title insurance com-
pany officials did serve on the committe which recommended abolition of Torrens.
Cook County Blue Ribbon Report, supra note 10, at 52.

The failure of Torrens in Cook County, after 90 years of implementation, was
mainly caused by incompetent, unsatisfactory administration. See supra note 11. The
demise of Torrens in southern California in 1955, after 40 years of implementation,
appears to have been due to grossly incompetent management. SHICK & PLOTKIN,

supra note 37, at 149. To attribute this incompetence to a title assurance industry
conspiracy to strangle Torrens is absurd. The "reputation of American county gov-
ernment for being incompetent," referred to by Professor Johnstone, is well
founded. Quintin Johnstone, Systems of Land Title Protection in the United States and Pos-
sibilities for Their Improvement, reprinted in JAMES L. WINOKUR, AMERICAN PROPERTY LAW:
CASES, HISTORY, POLICY AND PRACTICE 1096 (1982). This incompetence is largely
due to the fiscal or political constraints which bind many county governments and is
really not the fault of the people who administer and work for these governments.

In some states, Torrens acts were repealed, not at the urging of the title indus-
try, but at the request of local recorders who found the existence of little used regis-
tration statutes to be a nuisance. SHICK & PLOTKIN, supra note 37, at 18; Charles D.
Knight, Comment, A Fly-Specker's Manual for the Illinois Torrens Act, 1978 U. ILL. L.F.
487, 488 n. 13. In Minnesota, Torrens administrators successfully lobbied for amend-
ments making possessory registration available at the option of each county only
where a part of the applicant's tract was already registered. The administrators
feared the costs and burdens that a relatively sudden and substantial increase in re-
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Torrens included administrators charged with implementing it
who were generally ill-equipped and disinclined to do so. In-
formed 22

1 government administrators are not likely to wel-
come with enthusiasm a system that is more difficult and costly
for them to administer. Informed local legislators and admin-
istrators normally will not support replacing a system that gen-
erates profits with one that may require a subsidy. The high
cost to local government for continued administration tends to
make government unsupportive of registration, unless ade-
quate resources are allocated to support the greater burden.222

The failure to provide adequate resources has contributed to
an inertia that caused little registration to occur after twenty

gistrations would place on county government. Comment, Possessory Title Registration,
supra note 78, at 848-49.

The conventional wisdom that the title assurance industry was a major cause of
the failure of Torrens in the United States is simplistic. As Professor Percy Bordwell
pointed out in 1940, the conventional wisdom does not explain why Torrens was a
relative success in the state legislatures (20 states or territories enacted Torrens acts
between 1895 and 1917, when both state legislatures and the title assurance industry
were dominated by lawyers) and an almost complete failure in implementation. If the
title assurance industry was a major force in blocking Torrens, one wonders why the
industry was relatively ineffectual at the state legislative level. See Percy Bordwell, The
Resurrection of Registration of Title, 7 U. Cm. L. REV. 470 (1940). The title assurance
industry may have contributed to the failure of Torrens by remedying problems
caused by weaknesses in the recording system and thereby removing the need for its
replacement.

The notion that the title assurance industry's lobbying against or disparagement
of Torrens significantly caused its failure is not based on established fact. Today,
correctly or not, title insurers generally believe that Torrens is cumbersome, archaic
and no serious threat to their business. For example, William McAuliffe, the Senior
Vice President of the American Land Title Association, stated that the Torrens sys-
tem "has not proven itself" and is unlikely to " 'put the title companies out of busi-
ness.' " Cheryl Frank, Title Firms Dying?, A.B.A. J., Nov. 1985, at 33. Furthermore,
according to Leonard Donahoe, General Counsel for Chicago Title Insurance Com-
pany, even in an ideal system, " '[t]here are still going to be elements of risk, expo-
sure and potential loss.' " Id. Thus, property owners may still need title insurance.

221. A source of information about the costs and administrative difficulties in-
volved with Torrens was almost certainly the title assurance industry.

222. However, consider a 1972 newsletter issued by the then Cook County Re-
corder/Registrar, the late Sidney Olsen, who touted the alleged superiority of regis-
tration and urged owners to register. See Sidney R. Olsen, A Dozen Reasons Why You
Should Register Your Property Under the Torrens System, COOK Co. RECORDER, Sept. 1,
1972, at 9. Despite his urging. few Cook County real estate owners followed his
advice. Between 1969 and K-31, only 120 initial registrations occurred. Cook
County Blue Ribbon Report, supra note 10, at 40. No initial registrations have been
made in Cook County since 1981. Id. The current Cook County Recorder/Registrar,
Carol Moseley Braun, a lawyer and former state legislator, led the successful move-
ment to abolish Torrens in Illinois. Recorder Urges End to Torrens System, supra note
195, at 61.
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states passed enabling legislation, except in a few instances
where special facts and circumstances overcame this inertia.22

IV. COMPUTERIZED RECORDING

A. Registration and Recording: Land Title Assurance for the
Computer Age

A world-wide movement is advancing toward computerized
land title record systems. 22 4 American title insurance compa-
nies have been developing computerized land title record sys-
tems since the 1960s.225 American local governments have
been implementing unofficial computerized land title record
systems since the late 1970s. In Australia, computerization of
a Torrens system began in 1969.26 By 1982, computerization
of the Austrian title registration system was well underway. 227

In 1984, Ontario, Canada, authorized an official computerized
recording and title registration system.228 This movement will
accelerate as less expensive, more powerful and more user-
friendly computer technology develops. Inevitably, computer
systems will replace manual records, especially in populous ju-
risdictions with frequent land transfers and large amounts of
data to manage. 29

223. In Cook County, these special facts included the need for reestablishing title
where the 1871 Chicago fire destroyed the public land title records.

224. See Lang, supra note 35, at 213. Bumps in the road to computerization have
been encountered. The effort to computerize the Hennepin County, Minnesota,
Torrens office was a near disaster. The failure of the Hennepin County project was
the result of the decision to use computers to produce paper certificates. Experience
with computerization of title registration in Ontario shows that computers are more
effectively used when paper records are completely replaced with electronic storage.
The computer, of course, can print paper copies when needed. Edblom-Witkowski
Interview, supra note 72; John Dalgliesh Interview, supra note 45. See also David L.
Drury, Computerization Increases Productivity, TITLE NEWS, Sept.-Oct. 1986, at 13 (stating
that real estate recovery and 100% increase in volume brought increasing pressure to
computerize). Computerization proved to be no panacea for the Cook County Re-
corder/Registrar. Mark Hornung, Best-laid Plans Fall Short in Recorder's Office Revamp,
CRAIN'S CHI. Bus., Mar. 5, 1990, at 56. The author cynically commented: "But only
in Cook County government could computerization make matters worse." Id.

225. Fiflis, Security and Economy, supra note 2, at 173.

226. See Lang, supra note 33, at 213.

227. Id.

228. Land Registration Reform Act, R.S.O., ch. 32 (1984) (Can.).

229. Manual records may be more cost effective in smaller systems with less data
to manage. Cf Drury, supra note 225, at 13.
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B. Basic Components

A computerized land title assurance system, whether record-
ing or registration, should have two basic components. First, it
should contain a database with information on ownership and
title, consisting primarily of the facts pertaining to past title
transactions and past legal evaluations of these facts. Second,
it should contain maps showing the units of ownership in the
system with permanent identifying symbols assigned to each
unit. The database should be organized into computer records
for each ownership unit in the system shown on the map. This
proposed system is essentially a computerized version of the
Austrian, German and Swiss title registration systems. 23 0 The
Chicago Title Insurance Company uses a similar plan for its
computerized title plant in Cook County, Illinois.231 It also is

230. DowsoN & SHEPPARD, supra note 30, at 173-90.
231. In Cook County, both the Chicago Title Insurance Company and the County

maintain computerized land title records. Access to data in both systems is through
permanent identification numbers assigned to parcels. Interview with Sally Dolphin,
Chicago Title Insurance Company, in Chicago, Illinois (April 1989) [hereinafter
Dolphin Interview]. The Cook County system of permanent identifiers was devel-
oped by Mr. Joseph Sidwell who owned a mapping company in the 1940s. Interview
with Robert Egan, Office of the Assessor, Cook County, in Chicago, Illinois (April
1989). Sidwell mapped the entire County into townships, sections, blocks and par-
cels. Each parcel was assigned a permanent identification number. Sidwell per-
suaded Cook County to use his system and maps to identify parcels for real property
taxation purposes. The Illinois legislature authorized the use of Sidwell's system.by
Cook County in 1945. See ILL. ANN. STAT. ch. 120 511 (Smith-Hurd 1969 & Supp.
1991) (current version of the authorizing legislation). The maps are updated as
changes occur. These maps resemble the governmentally maintained cadastral
surveys found in continental Europe and other parts of the world. See DowsoN &
SHEPPARD, supra note 30, at 46-71. The POLARIS maps in Ontario are similar, but
they are computer-based; hard copies are printed for the convenience of users. Dal-
gliesh Interview, supra note 45.

In Cook County, the County Clerk is responsible for assigning identifiers to spe-
cific parcels. The assigned number refers to a particular parcel in a particular loca-
tion but does not determine precise boundaries. Precise legal descriptions can be
obtained from Sidwell maps or other sources. Subdivisions and consolidations are
handled administratively. When new numbers are issued, the former ones are per-
manently retired.

The Sidwell map system existed for decades before computerization of land title
records began in Cook County. Because of the success of the Sidwell system over
decades and its adaptability for computer data retrieval use, both Cook County and
Chicago Title Insurance Company are presently using it to identify and retrieve data
from their computer systems. Since 1986, the Cook County Recorder/Registrar has
required instruments presented for recordation or registration under Torrens to
bear the permanent identification numbers assigned to the parcels affected by such
instruments.

Prior to computerization, the Chicago Title and Trust Company maintained five
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the basic system currently being implemented in Ontario, Can-
ada, for its title registration system.23 2

Data pertaining to each title would be stored in a computer
record permanently identified by a number, called a land par-
cel identifier. Individuals who are parties to documents can be
identified by name and birth date;233 other entities can be iden-
tified by name and taxpayer identification numbers. Each file
would contain a list of the documents entered. Photographic,
electronically stored copies of title transaction documents
would be retrievable upon command.23 4 The party initiating
registration or recording should be required to supply the land
parcel identifiers. This requirement will make the indexing
even less burdensome for government than administering a
grantor-grantee index under a recording system. When a
transfer of ownership is recorded or registered, the transfer
would be added to a file which will be similar to a parcel-spe-
cific tract index. While the land parcel identifiers should be

manual indexes to its elaborate Cook County title plant: tract, general tax, special
assessment, judgment and miscellaneous (bankrupts', minors' and decedents' es-
tates) indexes. Fiflis, Security and Economy, supra note 2, at 173. By 1965, all but the
tract index had been computerized and put into at least partial operation. Id. Com-
puterization of the tract index was completed in 1974. Dolphin Interview, supra.

For convenience, in the Chicago Title Insurance Company system, land title data
in its title plant may be accessed through either permanent identification numbers or
street addresses. If the permanent identification number is unknown, entry of the
street address will retrieve the permanent identification number and other data perti-
nent to the parcel. When the company has previously searched or examined the title
to a parcel, the results are entered in the database. When the title is searched again,
these results will be retrieved. The company will normally only search back to the
date of the prior examination. This procedure supplies the "curtain" feature found
in title registration systems which is intended to eliminate the need for lengthy his-
torical searches.

Legal description and permanent identification numbers are matched and
checked using Sidwell maps. The Sidwell maps contain detailed legal descriptions
with permanent index numbers assigned to all parcels shown on the maps. If the
legal description of a parcel is known, the permanent identification number for it may
be retrieved from the Sidwell maps and vice versa.

232. Dalgliesh Interview, supra note 45; Dow, supra note 45, § 9.06[l][d]; Lamont,
supra note 5, at 102-03.

233. Federal privacy legislation may preclude use of social security numbers and,
in any event, persons may refuse to disclose them. Birth dates, however, are matters
of public record in the United States.

234. One of the very few weaknesses of the Ontario POLARIS system currently
being implemented is that data from registered instruments is manually typed into
the database. Human typists, unfortunately, make mistakes. However, so do elec-
tronic scanners. As computer technology advances, documents will be photographi-
cally stored and retrieved by letters, words or symbols contained in them.
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the primary key to accessing file information, this information
should also be retrievable by persons' names, street addresses,
document numbers assigned to recorded documents and other
useful means.

Identifying land titles and parcels by permanent land parcel
identifiers is not as simple as identifying humans with perma-
nent numbers such as social security numbers. Humans can-
not be subdivided or consolidated. The development of a
workable system of permanent land parcel identifiers is not a
simple undertaking, as dimensions of parcels may change
through subdivisions, consolidations, and other accretions and
deletions.2 3 5 A good system of permanent identification num-
bers also requires accurate and current maps showing the par-
cels identified.23 6

During the drafting of the Uniform Simplification of Land
Transfers Act (USOLTA), the permanent identification
number approach was rejected.23 7 Instead, the drafters pro-
posed a system where the recording jurisdiction would be di-
vided into segments such as squares which would be assigned
locator numbers. Instruments would be indexed according to
the locator number assigned to the square or other segment in
which the subject property was located. Under this proposal,
the title searcher would sort out the data applicable to the title
being examined from data pertaining to other properties in the
same recording district with the same identifier. According to
one of the drafters, Professor Dunham, their proposal of per-
manent identification numbers avoids the problems of consoli-
dations, subdivisions and the need for accurate maps. 38

235. See Allison Dunham, Land Parcel Identifiers and the Uniform Land Transactions Act,
43 U. CIN. L. REV. 469, 475-86 (1974).

236. Id.
237. Id. at 480. The indexing section is in the Uniform Simplification of Land

Transfers Act which was spun off the Uniform Land Transactions Act. See UNIF. SIM-
PLIFICATION OF LAND TRANSFERS ACT § 6-207, 14 U.L.A. 368 (1990).

238. Professor Dunham also states that "assignment of a separate number, even if
geo-coded to the center of the parcel, does not aid appreciably in performance of
another role of the conveyancer-examining descriptions of neighboring parcels and
the title history of these parcels to determine whether there are orts, gores, and over-
laps and also rights in land of another." Dunham, supra note 236, at 481. Under a
permanent number system, the title searcher can easily retrieve data about adjacent
parcels through the permanent numbers assigned them as shown on the map. Under
the drafters' system, only data for other parcels in the same square will be retrieved.
If the subject property is on the edge of the square, information about adjacent prop-
erty will not be seen unless data for the adjacent square is also retrieved. Id. at 482.
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However, their proposed system would be more cumbersome
to use, especially in densely developed areas with many titles in
small areas.23 9 Consolidations and subdivisions under perma-
nent number systems can be handled administratively without
great difficulty. 240 Consolidations involving entire parcels do
not absolutely require the issuance of new permanent num-
bers; the numbers assigned the former separate parcels can be
used to describe the consolidation. Subdivisions present more
difficulty because they result in two or more separate parcels.
In that case, a new identifier must be assigned to each parcel.
However, this can be done by adding numbers for each new
segment to the original identifier for the subdivided parcel.

The need for maps for permanent number systems is a more
serious, though surmountable, obstacle. Even under the
USOLTA drafters' proposal, a map would be needed to locate
a specific property within the proper square or squares.24 ' Ac-
cording to Dunham, the "searcher or the person initiating re-
cording can enter the locator into as many locator squares as
he thinks the parcel falls .. . If the searcher and the per-
son initiating recording "think" differently about which locator
squares should properly be entered, a problem may arise.

Maps supporting permanent number systems do not have to
be perfect. The depiction of the boundaries is sufficient if the
map adequately identifies the various numbered parcels so that
each can be distinguished from other parcels. Therefore, a

239, Professor Dunham refers to a hypothetical square of land in the Hyde Park
area of Chicago with "a portion of the University of Chicago and portions of 2 or 3
faculty houses" and states that this square "may have only 3 or 4 entries a year speed-
ily retrievable" under the proposed system. Id. at 483. The author is familiar with
other areas of Chicago where the proposed system would not work so well. In the
lake shore area of Chicago, there are blocks containing many high rise condomini-
ums containing hundreds of units and, therefore, separate titles for which there
would be many more annual entries indexed for a recording district square of land
the approximate size of Dunham's hypothetical square near the University in Hyde
Park.

240. In Cook County, subdivisions and consolidations are handled administra-
tively. A petition for Divisions or Consolidations is filed with the Division Depart-
ment of the County Assessor's Office. These petitions currently take about two years
to process because of the number of petitions received. The process could be accel-
erated considerably with better management and not a great deal more resources.
The Ontario POLARIS system uses a similar procedure when new numbers are
needed. Dalgliesh Interview, supra note 45.

241. See UNIF. SIMPLIFICATION OF LAND TRANSFERS ACT § 6-206, 14 U.L.A. 368
(1990).

242. Dunham, supra note 236, at 482.
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costly, comprehensive survey is not necessary. Adequate maps
for zoning ordinances are assembled without costly compre-
hensive surveying. The maps can be assembled from existing
tax assessment maps or subdivision and condominium plats.24 s

Maps in many rural areas could be derived largely from the
U.S. Government Rectangular Survey System and aerial map-
ping where necessary. Digitizing 244 the boundaries of individ-
ual parcels on computers is a cost-effective way of assembling
computer-based maps.245

All in all, the permanent identification number approach
would appear to better promote economy, efficiency and se-
curity of title.246 The USOLTA drafters' proposal appears too
cumbersome to use with few compensating advantages to
counterbalance its faults.

The final Official Draft of USOLTA requires "recording of-
ficers" to maintain geographic indexes and "maps that indicate
location in a manner enabling public users to find the proper
location or locations in the geographic index for every land
parcel. ' 247 The definition of "geographic index" is broad
enough to include a permanent identification number system,
the system described by Professor Dunham, or almost any con-
ceivable tract index, whether it is manual or computer-
based.248

All system users should pay fees to access the data absent a
showing of financial hardship. Current land title records sys-

243. Such maps are the initial source material for the computer-based maps being
developed for the Ontario POLARIS system. Information from survey plans and
registered title documents are used to build an accurate mapping database. Govern-
ment does not affirm the boundaries shown by the POLARIS computer-based maps.
Dalgliesh Interview, supra note 45.

244. Digitizing is the computerized process of recording of numerical representa-
tions of geographical points on a map. Lang, supra note 35, at 214. "Graphic record-
ing, or digitizing, involves the recording of individual land parcels, by manually
pointing a device (like an electronic pen) at the lot corners already drawn on the
standard maps. The computer then automatically calculates the lot's position on the
earth's surface." Id.

245. See Lang, supra note 35, at 214.
246. Ontario, Canada, adopted the permanent identification number method

when it decided to computerize its recording and title registration systems. See RE-

GISTRATION DIVISION, MINISTRY OF CONSUMER & COMMERCIAL RELATIONS, ONTARIO

DOCUMENT USER GUIDE, LAND REGISTRATION REFORM ACT, 1984 33,405 (1986 ed.).
247. UNIF. SIMPLIFICATION OF LAND TRANSFERS ACT §§ 6-206 to 6-207, 14 U.L.A.

367-68 (1990).
248. Id. at § 6-102.
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tems are financed by fees from those who record or register or
are paid out of other government revenues.

C. Registration or Recording?

Computerization has fundamentally changed the debate be-
tween the Torrens and recording systems. Computerization of
recording can eliminate redundancies and eliminate many
other deficiencies of the recording system by providing rapid
access to relevant data and eliminating redundancies. Further,
remote terminal access to computerized public records will re-
move most of the incentive for title companies and examiners
to maintain private records.249 By contrast, Torrens already
has good data management and retrieval characteristics, even
without computerization.

The most difficult and important policy question faced by
architects of computerized land title assurance systems is
whether they should be purely recording systems or at least
partially title registration systems. Persons considering this
question should keep in mind that the vital distinction between
the two systems lies in "the affirmations made by the state
about the ownership of interests and the effect of docu-
ments. "250 Fully computerized recording and title registration
systems should be very similar both in physical characteristics
and in the manner by which data are stored, managed and re-
trieved. The basic issue is the extent to which the government
will affirm the legal effect of information retrieved from the
systems.

The best system would provide great security of title with
low governmental and user costs. For most of the United
States, the appropriate choice would be a computerized re-
cording system, with privately or publicly supplied title insur-
ance, which effectively incorporates the mirror, curtain and
indemnity principles of title registration. 25' Experience with
title registration in the United States and elsewhere in com-

249. Title service providers sometimes use their private title plants to maintain a
competitive advantage over others who are forced to use poor public records. Good
public records will remove this advantage. Ontario is considering remote access to
POLARIS from terminals in solicitors' offices. Dalgliesh Interview, supra note 45.

250. Risk, supra note 5, at 471.
251. Of course, title registration may be appropriate in those few American juris-

dictions where Torrens has worked well, such as in Hennepin County, Minnesota.
Title registration can succeed in jurisdictions which have skilled and dedicated peo-
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mon law countries indicates that conclusiveness of the register
is an elusive, often unattainable goal.252 Nonetheless, existing
title registration systems are less costly for title searchers and
examiners to use and probably provide greater security of title
compared to existing recording systems. However, the price
for these user benefits is greater governmental cost and admin-
istrative difficulty as well as costs and difficulties encountered
by system users. A properly structured computerized record-
ing system which effectively incorporates the title registration
principles of mirror, curtain and indemnity may provide equal
or greater economy, efficiency and security of title.253

For countries such as the United States, which have en-
trenched recording systems and little experience with title re-
gistration, recording has many attractive features unrelated to
its inherent merit. A reformed, computerized recording sys-
tem would be far easier to implement than a computerized re-
gistration system. For example, no costly judicial or
administrative initial registration proceedings would be
needed with official computerized recording. Implementation
of a computerized title registration system would face the same
barriers of high start-up costs due to initial registration, and
resistance due to administrative difficulties and costs which
caused most manual Torrens systems to fail in the United
States. Computerization will do nothing to remove these bar-
riers. In addition, relatively few American lawyers and judges
understand title registration. Since recording is much better
understood, educating lawyers and judges about a reformed,

pie available to operate the systems well, and a public and governmental commit-
ment to raise and expend the funds needed for efficient operation.

252. MAPP, supra note 5, at 181; Rose, supra note 114, at 588-90.
253. A Canadian study committee also proposed a merger of recording and title

registration concepts. After recognizing that it is not possible for any title registra-
tion system to guarantee ownership of all interests in land and that recording is more
efficient and user friendly at the stage of data input than is title registration, the com-
mittee proposed a system where only the most common and best understood inter-
ests would be registered (fees simple absolute, life estates, leaseholds, security
interests, easements, utility interests and restrictive covenants); all others would be
recorded. JOINT LAND TITLES COMMITrEE, RENOVATING THE FOUNDATION: PROPOSALS
FOR A MODEL LAND RECORDING AND REGISTRATION ACT FOR THE PROVINCES AND TER-

RITORIES OF CANADA 14, 21 (1990). This proposal merits serious consideration.
However, it may be more appropriate for Canada than the United States because
Canada has had much more experience with title registration and does not have the
legal, political and practical barriers to its implementation to the extent found in the
United States.
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official computerized recording system would be less
formidable.

The most obvious inherent advantage of recording is that it
is less costly and less difficult for government to administer.
Staffing a recorder's office is relatively easy because little ex-
pertise in real estate law is required. In contrast, at least some
employees in a title registration office must have substantial
expertise. Furthermore, because recording places relatively
few demands on government resources, it is more responsive
to sudden increases in the volume of data input than is title
registration. Also, few resources are actually expended to
close transactions in recording because government does not
substantively review documents before recording.254 More-
over, no time is wasted because of adjourned closings due to
governmental objections.

The advantages, however, bring on their own disadvantages.
Lack of examination means that the recording system provides
no formal control on the quality of data input. Title insurance
companies, lenders, escrow agents or lawyers representing
parties may indirectly contribute such control. Also, a non-
binding quality check for errors at the point of data input,
which is similar to procedures used in registration offices,
might be a cost-effective way of promoting security of titles and
efficiency. This quality check would avoid creating the inflexi-
bility caused by a binding, conclusive approval procedure.255

Conveyancing on state-prescribed forms whenever possible
would elevate the quality of data input and promote economy
and efficiency.

D. Mirror, Curtain and Indemnity in Computerized Recording
Systems

Architects of computer-based recording systems should
draw on decades of experience with title registration systems
in the United States and elsewhere. The title registration prin-
ciples of mirror, curtain and indemnity should be applied,

254. However, the actual closing costs may be high if fees and charges are
excessive.

255. A non-binding review should be less prone to the overly meticulous examina-
tion encountered in binding reviews in some title registration offices. In contrast to
American practice, some European recording systems are quite restrictive about ac-
cepting instruments presented for recordation. See GARRO, supra note 5, at 111-14.
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whenever possible, consistent with the goals of economy, effi-
ciency and security of titles.

1. Mirror

The mirror principle of title registration should be a para-
mount policy. Generally, all liens, encumbrances and other in-
terests must be recorded in the computer file to give record
notice to subsequent purchasers.

The real estate tax lien or its equivalent is the only practi-
cally universal overriding interest in title registration systems.
A requirement to file these liens periodically would be too
great a burden on government, especially since general knowl-
edge of the liens minimizes their impact on the conclusiveness
of the register. While no great harm would result in exempt-
ing these liens from recordation in the computer files, com-
puterization would make their recordation a simple process.
Computers can be programmed to make automatic entries
showing the attachment of annual real estate tax liens against
non-exempt property. Special assessments do not attach at
regular intervals against titles generally, so they should not be
exempt from recordation in the computer files. Rather, special
assessments should not attach to titles until entered in the par-
cel files for the properties affected. Entries showing payment
or release of both general real estate tax liens and special as-
sessments could be made through a direct connection to the
office which receives payments.

As required by some Torrens acts, judgment liens should be
recorded against individual parcels. Recording and indexing
such liens in a general judgment lien index should not suffice.
During the drafting of the USOLTA, the drafters were per-
suaded by representatives of creditors' interests who sug-
gested that it would be politically impossible to eliminate
general lien indexes.256 Notwithstanding this alleged "political
impossibility," in both Minnesota and Illinois, state statutes re-
quire that judgment liens against Torrens titles be filed against
individual Torrens certificates in order to be perfected.257

256. Peter B. Maggs, Land Records of the Uniform Simplification of Land Transfers Act,
1981 S. ILL. U. L.J. 491, 502.

257. ILL. ANN. STAT. ch. 30, 122 (Smith-Hurd 1960 & Supp. 1991); MINN. STAT.
§ 508.63 (1990); United States v. Ryan, 124 F. Supp. 1, 6 (D. Minn. 1954). In Con-
necticut, judgment liens must be filed against specific parcels described by the lien
claimants. CONN. GEN. STAT. ANN. § 52-380(a) (West 1991). The drafters of
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Transfers by will or inheritance should be recorded in the
appropriate computer file. Adverse possession should be pro-
hibited, as is the case under Torrens acts. At the very least,
those claiming title by adverse possession should be required
to file notice of their claims in the appropriate parcel file to
perfect their priority. 258

The hidden mechanic's lien should be abolished. The
USOLTA proposals for construction liens provide an excellent
guide for reform. Notice of such liens should be filed by parcel
before work commences and their general priority should re-
late to the time of filing.

As is the case with some existing Torrens systems, there
should be no inquiry notice or constructive notice from pos-

259session. 5 Interests not entered in the computer files for the
subject titles should be deemed unrecorded. However, leases
should be exempt from recordation if they are short-term
(three years or less) and the lessees are in possession of the
property.

2. Curtain

Incorporating the curtain feature of title registration into a
computerized recording system is a difficult problem. The cur-
tain of existing title registration systems is based on an attempt
to make the register a generally conclusive governmental state-
ment of the condition of title, the very aspect of Torrens which
caused it to fail in most of the United States. This characteris-
tic is responsible for the high cost of initial registration and
continuing administration, the cumbersome features and in-
flexibilities of Torrens, and the inefficiency of continuous data
evaluation as instruments are presented for registration. Fur-
thermore, conclusiveness of the register may be unattaina-
ble. 260 As is the case under existing recording systems, the
record under computerized recording systems can be made

USOLTA should have left it to state legislators to determine whether elimination of
general lien indexes would be "politically impossible."

258. See Whitman, supra note 15, at 57.
259. See PA'rON & PATrON, supra note 20, at § 682; Taylor Mattis, Recording Acts:

Anachronistic Reliance, 25 REAL PROP. PROB. & TR.J. 17, 100 (1990); see also Rosewood
Corp. v. Illinois Bell Telephone Co., 230 N.E.2d 172, 173 (Ill. 1967).

260. MAPP, supra note 5; Rose, supra note 114, at 588-90.
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presumptively valid 26
1 without all of the costs, delays, inflexi-

bilities and other difficulties caused by the attempt to make the
register conclusive.262

Without some kind of curtain, user data evaluation costs
under recording are unnecessarily high because identical data
often have to be reevaluated from time to time. Existing meth-
ods of avoiding reevaluation include marketable title acts, title
examination standards and reliance by title examiners on prior
examinations. Reliance on prior examinations would be more
effective to promote economy and efficiency if the process
were formalized and better coordinated. Informal curtains
may come from routinely entering title insurance company title
reports or lawyer title opinions for individual titles in the com-
puter files for the titles examined. The recording office could
make the title insurer's or other examiner's direct access to the
database through remote terminals conditional on their enter-
ing title reports or opinions in the database.263 Alternatively,
recording title opinions or reports could be required to qualify
transfer documents for recording.2 4 Subsequent title examin-
ers could then choose to rely on prior reports or opinions in
determining the extent of their searches. At present, title ex-
aminers rely on past examinations in a sporadic, disorganized
fashion. Implementation of this proposal would organize and
routinize this practice. Where a title insurer relies on the cur-
tain of a prior title insurance company report, security of title
could be enhanced by making prior owners' title insurance pol-
icies assignable to present owners with expiration to occur af-
ter some period of time, such as thirty or forty years after

261. This is done through a presumption that recorded transactions were legally
effective.

262. See supra notes 252-56 and accompanying text.
263. Computer records organized by parcel will eventually eliminate the use of

abstracts of title. The title examiner will not have to rely on abstractors' summaries
because electronically stored copies of original documents will be almost instantly
retrievable from remote terminals.

264. Recording title opinions is not a new idea. See, e.g., Fairfax Leary, Jr. & David
G. Blake, Twentieth Century Real Estate Business and Eighteenth Century Recording, 22 AM.
U. L. REV. 275 (1972). The authors propose making title opinions conclusive after
they had been on file for a set period of time, such as six years. Id. at 318. This
process would create a private sector title registration procedure. Conclusiveness is
probably not necessary to provide the needed curtain; one wonders how quickly
courts and legislatures would heap "mud" on this crystalline proposal. See Rose,
supra note 114, at 588-90.
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issuance.265

Governmental curtains cutting off the relevance of past
transactions may be provided by an administrative certification
of title procedure similar to that provided by the Ontario Cer-
tification of Titles Act.266 This Act provides for a type of ad-
ministrative quiet title procedure which can be used to
establish conclusively the state of a recorded title as of a partic-
ular time.

3. Indemnity

The indemnity feature of title registration also should be
adopted. At the very least, indemnification should be available
to compensate those who suffer losses because of mistakes, er-
rors or omissions in administration. The current procedure of
suing the recorder on his or her bond is woefully inadequate.
A claimant should not have to bring a lawsuit to establish a
claim. Experience with the administration of Torrens assur-
ance funds indicates that claim payment policies should be
fairly liberal in order to promote confidence in the funds.
Claimants should not be disqualified because they may be enti-
tled to sue others for their losses. In such cases, government

265. See Whitman, supra note 15, at 57. Loan policies insuring mortgagees are
currently assignable and have been for many years. Loan policies have built-in life-
times because they expire when the mortgages are discharged. Title insurance com-
panies might very well object to being required to issue policies which could
potentially insure a perpetual chain of owners even though the liability of the com-
pany under any assigned policy would be limited to covered losses in existence at the
date of the policy.

266. R.S.O. ch. 59 (1970); Richard E. Priddle, New Requirements and Procedures in
Land Titles and Registry Offices, in SPECIAL LECTURES OF THE LAW SOCIETY OF UPPER

CANADA 1970, RECENT DEVELOPMENTS IN REAL ESTATE LAW 353, 356-57 (1970). This
Act engrafts onto the recording system the generally conclusive governmental state-
ment of ownership and title feature of title registration. Under this Act, which has
limited geographical application, the administrator of the land title registration sys-
tem has the authority, upon application, to have a certificate of title issued which
establishes ownership and title as of the time of issuance. Essentially, the certificate
has the effect of a final judgment of quiet title although it may be issued administra-
tively. After issuance of the certificate, the property remains in the recording system.
The advantage is that the legal effect of prior transactions is, in general, permanently
determined. According to one commentator, the Ontario Certification of Title Act is
infrequently used. Dow, supra note 43, at § 9.06[1][b]. "Such legislation is not re-
sorted to often in Ontario, since . . . [land under recording] may voluntarily be
brought within the land titles [registration] system and all, rather than only some, of
the benefits of such system thereby obtained." Id. Another commentator indicates
that the Certification of Titles Act is more frequently used. See Lamont, supra note 5,
at 102.
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should indemnify claimants in appropriate cases and be subro-
gated to their rights against others. Ordinary contributory
negligence should not bar claimants from recovery. If the in-
demnification component uses an assurance fund, the re-
sources of the fund should be backed up by government, as is
the case with some existing American Torrens systems. The
coverages currently available from title insurance companies
should be available from private companies or government.26 7

V. CONCLUSION

Previous proposals to reform land title assurance provide lit-
tle basis for an expectation that the reform proposals made in
this article will be promptly adopted and implemented. The
land law reformer should be sensitive to political realities.
Dreaming has merit, but progress ultimately depends on what
can be, not what should be. Nonetheless, meritorious ideas for
reform should not be held back because of expected political
opposition. If a sustained, serious effort is made to implement
a needed reform, special interest opponents will have difficulty
blocking it, so long as it appears sound and is understood by
legislators, other policy makers and the public.

An adversarial approach toward the title assurance industry
tends to ensure that potential allies will become enemies. It is
unwise to charge that people in the title industry are engaged
in an expendable, unnecessary activity to the detriment of the
public interest-especially because the charge is untrue. Peo-
ple in the industry have a formidable, detailed knowledge of
the workings of title assurance systems, including its public
and private components. 68 If approached as allies, people in

267. The Iowa Finance Authority has been authorized to issue what appears to be
a form of governmental title insurance coverage. See IOWA CODE ANN. §§ 220.2,
220.91 (West 1985 & Supp. 1991). Iowa previously had been the only state which
prohibited title insurers from issuing policies within the state.

268. For example, one of the best general works on title insurance currently avail-
able was written by a title insurance company officer. See generally ROONEY, supra note
73. Rooney was the President of the Attorneys' Title Guaranty Fund, Inc., the bar-
related title insurance company in Illinois. The late Professor Robert Kratovil of
John Marshall Law School in Chicago was for many years a Vice President of Chicago
Title Insurance Company. Kratovil published extensively both before and after he
retired from Chicago Title and became a law teacher. He was a consultant to the
committee which developed the Uniform Land Transactions Act. See Michael T.
Rooney, In Memoriam: Robert Kratovil, 4 CONCEP'rs AND VIEWPOINTS 22 (1989).
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the title assurance industry can be valuable sources of informa-
tion and creative ideas.

The governmental administrators who will implement re-
forms are usually very concerned about whether they will have
access to the money and other resources necessary to perform
the tasks assigned to them. A proposed system can only suc-
ceed if sufficient resources are provided to those who will have
to implement it. Fairly charging all system users, including
those who now have free access, would provide the needed
revenues.

Successful reform requires organization, leadership, time
and effort. Conscientious legislators will not adopt proposals
which may have substantial impact just because experts or au-
thority figures tell them they should. Legislators must be con-
vinced that the necessary effort and costs will be justified by
satisfactory results with no serious political costs. Because the
area of land title assurance is specialized and not easily under-
stood, the process of persuading and educating legislators will
require time, patience and a sustained effort.

A principal reason why the Uniform Commercial Code was
"the most spectacular success story in the history of American
law' 2 69 is that its initiators and creators, under the leadership
of Professor Karl N. Llewellyn and Mr. William A. Schnader,
had the patience and the persistence to carry forward an effort
over fifteen years to persuade state legislators to adopt the
Code while continually making it more legally and politically
acceptable.270

The history of the Code's success provides valuable lessons
for anyone promoting legislative property law reforms in the
United States. While the Code's triumph is not a perfect
model for real estate law reform, it does teach us that property
law reform will succeed when the proposed legislation is well
drafted and considered, both legally and politically, and when
legislators are convinced that change is necessary.

269. JAMES J. WHITE & ROBERT S. SUMMERS, UNIFORM COMMERCIAL CODE 5 (3d
ed. 1988).

270. Id. at 4. In the beginning, their progress was glacial, but after over ten years
of sustained effort, the floodgates broke in the early 1960s when the Code became
the most successful piece of model or uniform legislation ever created in the United
States. Id. at 5.
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