Mitchell Hamline School of Law

Mitchell Hamline Open Access
Faculty Scholarship
2009

Tribal Hunting and Fishing Lifeways & Tribal-State Relations in
Idaho
Angelique EagleWoman

Follow this and additional works at: https://open.mitchellhamline.edu/facsch
Part of the Indigenous, Indian, and Aboriginal Law Commons

Publication Information
46 Idaho Law Review 81 (2009)
This Article is brought to you for free and open access by
Mitchell Hamline Open Access. It has been accepted for
inclusion in Faculty Scholarship by an authorized
administrator of Mitchell Hamline Open Access. For more
information, please contact
sean.felhofer@mitchellhamline.edu.

Tribal Hunting and Fishing Lifeways & Tribal-State Relations in Idaho
Abstract
This article will explore the treaty hunting and fishing rights issues that have arisen in the state of Idaho
with the Tribal Nations in the area. First, the background on the area Tribal Nations’ territories will be
detailed. Second, the creation of the state of Idaho will be sketched within the framework of federal Indian
law. Third, the case law that has developed in Idaho and in the Pacific Northwest regarding the exercise of
treaty hunting and fishing rights will be examined. Next, the Rapid River case in Idaho in the late 1970s
will serve as an illustration of this development. In conclusion, the cooperation necessary for continued
good relations between the Tribal Nations and the state of Idaho will be discussed.
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I. INTRODUCTION
This article explores the treaty hunting and fishing rights issues
that have arisen in the State of Idaho with the Tribal Nations in the
area. First, the article discusses the history and background of the area
Tribal Nations' territories. Second, the creation of the state of Idaho is
sketched within the framework of federal Indian law. Third, the case
law that has developed in Idaho and in the Pacific Northwest regarding
the exercise of treaty hunting and fishing rights will be examined.
Fourth, the article addresses the Rapid River case occurring in the late
1970s in Idaho, which illustrates this development. Finally, the article
concludes with a discussion of the cooperation necessary for continued
good relations between the Tribal Nations and the State of Idaho.
II. BACKGROUND ON THE AREA TRIBAL NATIONS'
TERRITORIES
Within the area that became the state of Idaho, Tribal Nations had
co-existed for thousands of years. In contemporary times, there are six
federally-recognized Tribes in the state. Federal recognition is a process
by which the United States entered into acknowledged relations with
Tribes. For each of the six Tribes, the relationship with the United
States has its own history. Anyone seeking to work with Tribal Nations,
within Tribal territories, or with Tribal citizens should have a basic understanding of the particular Tribe's history and relationship with the
United States and with the surrounding state(s). A brief history of the
territory retained by the six Tribes is given below.
As one travels through the area now known as Idaho, Tribal territories have remained under Tribal control in spite of aggressive efforts
to dispossess the Tribes of their territories. Traveling from the top of the
panhandle throughout the contemporary state territory, the six Tribal
territories will be discussed.
A. Kootenai Tribe of Idaho
Beginning with the northernmost region, the Kootenai Tribe of
Idaho, traditional name "Ktunaxa," has asserted land claims to their
homeland area for the last two centuries. Many area Tribes ceded great
tracts of land through treaties, but the Kootenai Tribal leaders of Idaho
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never entered into a treaty' with the United States. Due to their northern location, the Kootenai Tribe was split by the U.S./Canada border,
which was established June 14, 1846. There are originally seven bands
of Kootenai, two of which are on the south side of the border in the
United States: the Kootenai Tribe of Idaho, and the Salish and Kootenai
Tribes of the Flathead Reservation in Montana. 2 The United States attempted to force the Kootenai in Idaho to join those Tribes on a reservation in Montana created pursuant to the 1855 Hellgate Treaty.3
Resisting these efforts, the Kootenai Tribe sought to remain on
their homelands in an area that would become part of Idaho. In 1894,
the United States parceled out to Tribal members allotments of land
from the U.S. public domain, 4 but did so without establishing a reservation. 5 Many of allotments passed into non-Indian ownership when the
Kootenai River flooded in the early 1900s. s A day school and church
building were constructed on 12.5 acres that served as a village site with
Tribal citizens living in cabins and tipis.7
Over time, the Kootenai petitioned the federal government to recognize Tribal title to the village site area.8 The United States finally
recognized, by the Act of October 18, 1974, the 12.5 acres as belonging
exclusively to the Kootenai Tribe of Idaho on the former village site.9
This Tribal land area is approximately three miles west of Bonners
Ferry, Idaho. 0 For purposes of Tribal fishing and hunting rights, the

1. See
Official
Site
of the
Kootenai
Tribe
of Idaho,
History,
http://www.kootenai.org/history.html (last visited Nov. 15, 2009). But see State v. Coffee, 97
Idaho 905, 913, 556 P.2d 1185, 1193 (1976) (holding the ratification of the 1855 Hellgate
Treaty in 1859 included cession of the Idaho Kootenai's land although they were not party to
the treaty, and that by virtue of the cession, the Idaho Kootenai have hunting and fishing
rights on "open and unclaimed land" as specified in the Hellgate Treaty).
2. See
Official
Site
of
the
Kootenai
Tribe
of
Idaho,
http://www.kootenai.org/main.htnil (last visited Nov. 15, 2009) (explaining the seven original
Kootenai bands). The Salish and Kootenai Tribes signed the 1855 Hellgate Treaty establishing the Flathead Indian Reservation. See KOOTENAI CULTURE COMMITTEE, IN THE NAME OF
THE SALISH & KOOTENAI NATION: THE 1855 HELL GATE TREATY AND THE ORIGIN OF THE

FLATHEAD INDIAN RESERVATION 19 (Robert Bigart & Clarence Woodcock eds., 1996).
3. Treaty of Hellgate, U.S.-Kootenai, July 16, 1855, 12 Stat. 975, available at
http://www.cskt.org/documents/gov/helgatetreaty.pdf [hereinafter Hellgate Treaty].
4.

See INDIAN LAND TENURE FOUNDATION, ALLOTMENT INFORMATION FOR ALASKA

AND
THE
NORTHWEST
AREA
BIA
REGIONS,
at
1,
available
at
http://www.indianlandtenure.org/ILTFallotment/specinfo/sa%20Aaska%20and%20the%20N
orthwest%20Area%20BIA%20Regions.pdf.
5. See
Idaho
State
Judiciary,
Kootenai
Tribe
of
Idaho,
http://www.isc.idaho.gov/kootenai.htm (last visited Nov. 15, 2009).
6. See Rootsweb, Kootenai Tribe of Idaho,
http://www.rootsweb.ancestry.com/-idboundalkutenais.htm (last visited Nov. 15, 2009).
7. See Kootenai Tribe of Idaho, History, supra note 1.
8. Id.
9. Act of October 18, 1974, Pub. L. No. 93-458, 88 Stat. 1383.
10. See Estar Holmes, Idaho's Forgotten War, INDIAN COUNTRY TODAY, Oct. 28,
2008, at 10 (reviewing the Sonya Rosario film about the Kootenai's fight for federal recognition and their land base).
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Kootenai have Tribal rights within their Tribally-owned area" and have
a commitment to habitat protection for the white sturgeon in the
Kootenai River. 12 In addition, the Kootenai of Idaho exercise treaty
hunting and fishing rights as beneficiaries of the Hellgate Treaty due to
the United States's policy over the land cessions under that treaty.13
B. Coeur d'Alene Tribe
Following Highway 95 south, the next Tribal territory belongs to
14
the Coeur d'Alene Tribe, a Salish people known as the "Schitsu'umsh.'
The Tribe's contemporary name stems from the French language and
translates to "heart of the awl," based upon the busy trade center maintained by the Tribe at the time of interaction. 5 The Coeur d'Alene Tribe
had an original territory of approximately five million acres.' 6 When
gold was found in the Coeur d'Alene territory in the 1860s, President
Andrew Johnson attempted to establish a reservation in order to open
the Tribe's land to settlement. 7 Tribal leadership would not agree to
lands set aside that failed to include Lake Coeur d'Alene or the St. Joe
River for their fisheries. 8
This initial attempt at a reservation was followed by the November
8, 1873, establishment of a reservation by President Ulysses S. Grant's
executive order that was recognized by the Coeur d'Alene Tribe as a
compromise measure. 19Executive orders are issued by the sitting president and have the same effect as acts of Congress in the 1800s to recognize Tribal territories.2 0 Such executive orders became necessary to create reservations because Congress passed a statute banning further

11. The Kootenai Tribe of Idaho has the ability to exercise hunting and fishing
rights pursuant to the Hellgate Treaty on any "open and unclaimed land." Coffee, 97 Idaho at
913, 556 P.2d at 1193.
12. See Official Site of the Kootenai Tribe of Idaho, Fish & Wildlife,
http://www.kootenai.org/fish.html (last visited Nov. 15, 2009).
13.
See Coffee, 97 Idaho at 913, 556 P.2d at 1193; Kootenai Tribe of Idaho v. United
States, 5 Ind.Cl. Comm. 456, 461-63 (1957).
14. See Official Site of the Coeur d'Alene Tribe, Overview, http://www.cdaTribensn.goviTribalGov/Overview.aspx (last visited Nov. 15, 2009).
15.
See Official Site of the Coeur d'Alene Tribe, Ancestral Lands,
http://www.cdaTribe-nsn.gov/TribalGov/Ancestral.aspx (last visited Nov. 15, 2009).
16.
Id.
17. See William N. Bischoff, The Coeur d'Alene Country, 1805-1892: An Historical
Sketch, in

HIsTORICAL

MATERIAL RELATIVE TO

COEUR D'ALENE INDIAN

ABORIGINAL

DISTRIBUTION 197, 208-09 (David Agee Horr ed., 1974) (document appears to be part of a
report used as evidence in Coeur d'Alene Tribe of Indians v.United States, 4 Ind. Cl. Comm.
13 (1955)).
18. See John Fahey, History of the Coeur d'Alene Indian Reservation and Aboriginal Title 1-2 (Oct. 10, 1996) (unpublished report, on file with the author).
19. Id. at 1, 49.
20.

See FELIX S. COHEN, HANDBOOK OF FEDERAL INDIAN LAw 299 (2d ed. New Mex-

ico Press 1986) (1942).
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treaty-making with Tribal Nations after 1871.21 Thus, the Coeur d'Alene
Tribe did not have the opportunity to enter into a treaty with the United
States after that date. 22 After 1871, Congress authorized agreements
with Tribal Nations requiring approval by both houses of Congress,
rather than treaty ratification by the Senate alone. 23
The federal government sought more land from the Tribe in 1887
and 1889 for agricultural, timber, and mineral resources. 24 The U.S.
Congress, in 1891, ratified two land cession agreements from 1887 and
1889.25 The United States, in 1894, entered into a third land cession
(commonly called the "Harrison cession") to open more Tribal lands for
settlement. 26 In the end, the reservation was condensed into 345,000

acres. 27
When the U.S. Congress passed the General Allotment Act of
1887,2 commonly known as the Dawes Act, 29 the intention was to break
up the lands Tribal Nations had reserved to themselves and parcel out
allotments to Tribal citizens 2 0 Following allotment to Tribal citizens,
the United States then declared remaining lands "surplus," set the price1
3
it would pay the Tribe for the surplus, and sold the surplus to settlers.
Often, the federal government purposefully planned Tribal parcels to be
located alongside settler parcels with the intent to influence Tribal
members to emulate white Christian farmers through a process of assimilation.3 2 The Allotment Act abrogated prior agreements with Tribes
where Tribal territories were retained or reserved to the Tribe.3 3 For the
Coeur d'Alene Tribe, the Allotment Act was implemented by the Federal
Act of June 21, 1906,1 and by 1934, led to the loss of 40,499 acres

21. See Act of Mar. 3, 1871, ch. 120, 16 Stat. 544 (codified as amended at 25 U.S.C.
§ 71); see also FELIX S. COHEN ET AL., COHEN'S HANDBOOK OF FEDERAL INDIAN LAW, § 1.03[9],
at 74 (Nell Jessup Newton et al. eds., LexisNexis 2005 ed.) [hereinafter COHEN'S].
22. See Fahey, supra note 18, at 39.
23. See COHEN'S, supra note 21, § 1.04, at 76.
24. See Fahey, supra note 18, at 77, 86, 98.
25. Id. at 103.
26. Id. at 110.
27. See Official Site of the Coeur d'Alene Tribe, Reservation, http://www.cdaTribensn.gov/TribalGov/Reservation.aspx (last visited Nov. 15, 2009).
28. Ch. 119, 24 Stat. 388 (1887) (codified in part at 25 U.S.C. §§ 331-381 (2000)).
See also Historic Allotment Legislation: 1887-1950s, Summary of the General Allotment Act,
http://www.indianlandtenure.org/ILTFallotment/histlegis/GeneraAllotmentAct.htm.
29. The Act's common name relates to the Senator that sponsored the legislation,
Senator Henry Dawes of Massachusetts. See Stacy Leeds, Borrowing from Blackacre: Expanding Tribal Land Bases through the Creation of Future Interests and Joint Tenancies, 80
N.D. L. REv. 827, 833 (2004).
30. See Judith Royster, The Legacy of Allotment, 27 ARIz. ST. L.J. 1, 7 (1995).
31. Seeid. at 13.
32. Id.
33. Id. at 13-14.
34. Ch. 3504, 34 Stat. 325 (1906). See also Indian Land Tenure Foundation, Historic Allotment Legislation: 1887-1950s, Summary of Act of June 21, 1906,
http://www.indianlandtenure.org/ILTFallotmenthistlegis/histlegislll.htm#21jun1906.
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within the Tribal territorial boundaries.3 5 After the allotment process,
the reservation boundaries continue to remain intact as the Tribe's ju3
risdictional area. 6
The Coeur d'Alene Tribe has provided stewardship to the natural
resources in their homeland for thousands of years. One of the major
areas of concern over the last century has been protecting Lake Coeur
d'Alene. The Tribe's ownership over the lower one-third of Lake Coeur
d'Alene was federally recognized following the U.S. Supreme Court decision in Idaho v. United States.37 For several decades, the Tribe has actively sought to remedy the damage caused by 72 million tons of mine
waste dumped into the Coeur d'Alene watershed by the mining industry
in Idaho's Silver Valley over the past 100 years.38 These efforts have led
to the formation of the Coeur d'Alene Basin Restoration Project. 39
The Tribe also has separate departments for Lake Management
and Natural Resources." Within the Natural Resources Department,
the Fisheries and Wildlife programs have active projects to protect and
restore the habitat of native fish and wildlife in the aboriginal territory
4
of the Coeur d'Alene. 1
C. Nez Perce Tribe
Continuing south down the Idaho panhandle, the Nez Perce Tribe's
reservation is reached. The Nez Perce Tribe, traditionally named the
"Nimiipuu," entered into three successive treaties with the United
States. The first is the 1855 Treaty with the Nez Perces, 42 commonly
known as the Walla Walla Treaty, which was negotiated by Major Isaac
Stevens, who was appointed governor of the new Washington Territory
and Indian agent for the United States. 43 Congress was slow to ratify

35. See INDIAN LAND TENURE FOUNDATION, supra note 4, at 1.
36. See Official Site of the Coeur d'Alene Tribe, Ancestral Lands,
http://www.cdaTribe-nsn.gov/TribalGov/Ancestral.aspx (last visited Nov. 15, 2009).
37. 533 U.S. 262 (2001).
38, Official Site of the Coeur d'Alene Tribe, Environment, http://www.cdaTribensn.gov/TribalGov/Environment.aspx (last visited Nov. 15, 2009).
39. Id.
40. See Official Site of the Coeur d'Alene Tribe, Departments, http://www.cdaTribensn.gov/Departments/DeptDefault.aspx (last visited Nov. 15, 2009).
41. See Official Site of the Coeur d'Alene Tribe, Natural Resources,
http://www.cdaTribe-nsn.gov/Departments/NaturalResources.aspx
(last visited Nov. 15,
2009).
42. U.S.-Nez Perce, June 11, 1855, 12 Stat. 957, available at
http://digital.library.okstate.edu/kapplerNol2/treaties/nez07O2.htm [hereinafter Walla Walla
Treaty]. Although the treaty was signed in 1855, it was not ratified until 1859 and courts
have referenced it according to its ratification date rather than its execution date. See, e.g.,
United States v. Winans, 198 U.S. 371, 377 (1905).
43. See Charles F. Wilkinson, Indian Tribal Rights and the National Forests: The
Case of the Aboriginal Lands of the Nez Perce Tribe, 34 IDAHo L. REV. 435, 440 (1998). There
is discrepancy on the precise acreage of ceded land. See, e.g., THE NEZ PERCE TRIBE,
TREATIES: NEZ PERCE PERSPECTIVES 40 (2003) (denoting the cession of 7.5 million acres pursuant to the treaty) [hereinafter NEz PERCE TRIBE].
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the treaty and fulfill the compensation provisions for the land cession of
5.5 million acres to the United States." The 1855 Treaty reserved to the
Tribe approximately 7.5 million acres that included much of present-day
central Idaho, southeastern Washington and northeastern Oregon. 4
The aboriginal territory of the Nez Perce, as determined by the U.S. Indian Claims Commission, was an area of 13,204,000 acres of land where
46
the Nez Perce had exclusive use and occupancy.
In the 1860s, mining camps sprang up as gold was found within the
Tribal territory. 47 Rather than enforce the 1855 Treaty, the United
States sent negotiators to intimidate the Tribal officials and further diminish the Tribal territory to 750,000 acres. 48 The result was the treaty
of June 9, 1863, 49 which many Tribal citizens regard as fraudulent. 50 A
third treaty in 1868 created allotments for certain Tribal members.51
Each of the three treaties led to land loss for the Tribe as a whole.
By the federal Act of August 15, 1894, 52 the Nez Perce Reservation
was allotted under the General Allotment Act. The allotments from the
1855 Treaty, the 1863 Treaty, and the implementation of the General
Allotment Act impacted the individual ownership of lands within the
53
reservation boundaries, which remained intact.
A Commission was sent to purchase from the Nez Perce the unallotted lands within the Reservation. Many tribal members
were forced to sign the agreement in order to keep their homes.
Many signed because they thought that if they refused the
United States would open the Reservation and pay nothing.
While reluctantly signing the Agreement, the Nez Perce insisted
54
that the rights guaranteed by former treaties be retained.
55
The allotment agreement expressly retained the former treaty rights.
Furthermore, the allotment agreement did not impact the Tribe's reser-

44. See Wilkinson, supra note 43, at 440.
45. See NEZ PERCE TRIBE, supra note 43, at 40. For more information on the Nez
Perce Tribe, visit the Tribe's official website: http://www.nezperce.org/content/.
46.

See BACKGROUND INFORMATION OF THE NEZ PERCE TRIBE: NEZ PERCE TRIBE

TREATY OF 1855 p. 5 (Nez Perce Tribe 1995).
47. See NEZ PERCE TRIBE, supra note 43, at 41.
48. See id. at 42.
49. Treaty with the Nez Perces, U.S.-Nez Perce, June 9, 1863, 14 Stat. 647.
50. See, NEZ PERCE TRIBE, supra note 43, at 41-43; Background Information of the
Nez Perce Tribe, supra note 45, at 6.
51. Id.
52. Ch. 50, 12 Stat. 957.
53. See Dennis C. Colson, The Legal History of Nez Perce Treaty Fishing, Expert
Report, In re SRBA Case No. 39576, Subcase Nos. 03-10022 (Nez Perce Tribe Instream Flow
Claims) Exhibit 1, at 4 (Interim Draft Sept. 8, 1998).
54. Id.
55. Id.
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vation boundaries. By 1934, the Nez Perce had lost 96,292 acres from
within their boundaries because of the allotment process. 6
As will be further explained below, the Nez Perce reserved hunting
and fishing rights in the 1855 Treaty of Walla Walla.5" Currently, the
Tribe has an extensive Department of Natural Resources and a Fisher58
ies Department.
D. Shoshone-Paiute Tribes
Further south, three related Tribal Nations have their territories.
Bordering what is now Idaho and Nevada, the Shoshone-Paiute Tribes
live on the Duck Valley Reservation. This reservation was originally established by executive order on April 16, 1877, for the Western Shoshone. 59 After the Northern Paiute allied with their relatives, the Bannock, and fought in the war of 1878, they were marched to Yakima,
Washington, as prisoners of war.60 In 1886, the Duck Valley Reservation
was expanded by executive order to include the Northern Paiute.' A
third executive order on July 10, 1910, added lands to the reservation
62
area.
The Duck Valley Reservation includes the border between presentday Idaho and Nevada. The total land base of the reservation consists of
453 square miles, 289,819 acres, which the United States holds in trust
for the Tribe. 63 The Shoshone-Paiute Tribes maintain a Fish, Wildlife,
and Parks Department; an Environmental Protection Department; and
a Natural Resources Department.4
E. Northwestern Band of the Shoshone Nation
Closely related to other Shoshone people, the Northwestern Band
of the Shoshone Nation was federally recognized as a separate Tribe on
April 29, 1987.65 The Northwestern Band has an office in present-day

56.

See INDIAN LAND TENURE FOUNDATION, supra note 4, at 2.

57. See infra Part IVA.
58. See Official Site of the Nez Perce Tribe, Nez Perce Tribal Departments,
http://www.nezperce.org/Official/mainpages/departments.htm (last visited Nov. 2, 2009).
59. See Official Site of the Shoshone-Paiute Tribes of the Duck Valley Reservation,
Culture, http://www.shopaiTribes.org/culture/ (last visited Nov. 15, 2009).
60. See WHITNEY MCKINNEY, A HISTORY OF THE SHOSONE-PAIUTES OF THE DUCK
VALLEY INDIAN RESERVATION 58-61 (1983).
61. Id. at 132.
62. Id.
63.

See

SHOSHONE-PAIUTE

TRIBES

OF

THE

DUCK

VALLEY

RESERVATION,

A

FEASIBILITY STUDY OF SUSTAINABLE DISTRIBUTED GENERATION TECHNOLOGIES TO IMPROVE
THE ELECTRIC SYSTEM ON THE DUCK VALLEY RESERVATION 3 (2004), available at
http://appsl.eere.energy.gov/tribalenergy/pdfs/shoshonepaiute05final.pdf.
64. See Official Site of the Shoshone-Paiute Tribes of the Duck Valley Reservation,
http://www.shopaiTribes.org/spt-15/index.php (last visited Nov. 15, 2009).
65. See Northwestern Band of the Shoshone Nation, Culture and History,
http://www.nwbshoshone-nsn.gov/culture/history/recognition.htm#content (last visited Nov.
15, 2009).
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Pocatello, Idaho, and an office in present-day Brigham City, Utah.6 6 The
s7
Tribe has its own Tribal Environmental Protection Office.

F. Shoshone-Bannock Tribes
Located to the northeasterly direction from the Shoshone-Paiute
are the Shoshone-Bannock Tribes of the Fort Hall Reservation. As previously mentioned, the Bannock had engaged in the Bannock War of
1878 when non-Indians occupied the camas root growing area that had
been promised to the Bannocks for their reservation.6 The Shoshone
and the Bannock each entered into several treaties with the United
69
States, with several languishing as unratified by the U.S. Congress.
The Fort Bridger Treaties of 186370 and 186871 have continuing importance for Tribal territory
and for the relationship between the Tribes
72
and the United States.
In order to fulfill the treaty provisions reserving tribal territory, following a recommendation by the Commissioner of Indian Affairs, the
reservation boundaries were fixed by executive order on June 14, 1867."3
The reservation originally included approximately 1,800,000 acres, including portions of the Snake River.74 However, a survey error resulted
in the boundaries including only 1.2 million acres.75 On July 30, 1869,
by executive order, the Bannock reservation guaranteed under the 1868
Treaty was held to be included in the 1867 reservation boundaries. 76

66. See Northwestern Band of the Shoshone Nation, Contact Information,
http://www.nwbshoshone-nsn.gov/contact/index.htm (last visited Nov. 15, 2009).
67. See Northwestern Band of the Shoshone Nation, Environmental Services,
http://www.nwbshoshone-nsn.govfTribe/environment/index.htm (last visited Nov. 15, 2009).
68. See Gregory E. Smoak, The Shoshone-Bannock Tribes' Unresolved Claim to the
Great Camas Prairie, BOISE STATE UNIVERSITY IDAHO ISSUES ONLINE, Fall 2004,
http://www.boisestate.edu/history/issuesonline/fall2004_issues/lf_broken.html
(last visited
Nov. 15, 2009).
69. See ROBERT H. RUBY & JOHN A. BROWN, INDIANS OF THE PACIFIC NORTHWEST A
HISTORY 194-96 (University of Oklahoma Press 1981).
70. Treaty with the Shoshoni - - Northwestern Bands, U.S.-Northwest Shoshone
Bands, July 30, 1863, 13 Stat. 663. Although the original treaty spelled the Shoshone Tribe
with an "i' at the ending, the preferred spelling is with an "e" and will, throughout the text,
be referred to as such. See, e.g., http://www.easternshoshone.net/History/Default.aspx.
71. Treaty with the Eastern Band Shoshoni and Bannock, U.S.-Shoshone-Bannock,
July 3, 1868, 15 Stat. 673, available at
http://digital.library.okstate.edu/Kappler/Vol2/treaties/sholO2O.htm [hereinafter Fort
Bridger Treaty].
72. See Shoshone-Bannock Tribes, Historical Background,
http://www.shoshonebannockTribes.com/fhbc.html (last visited Nov. 15, 2009).
73. Id.
74.- Alonzo Coby, Chairman, Fort Hall Bus. Council for the Shoshone-Bannock
Tribes, Introduction Statement at Hearing to Consider Nomination of Larry EchoHawk to be
Assistant Secretary of Indian Affairs 2 (May 7, 2009) (copy of speech on file with author).
75.
Id. at 3.
76. See Smoak, supra note 68.
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The Lemhi band (another Shoshone group) sought a reservation of
lands through several unratified treaties. On February 12, 1875, a reserve was established by executive order.7 7 Settlers and others objected
to the presence of the Lemhi and called for their removal.7 8 An 1880
agreement further ceded lands within the Fort Hall Reservation, and
the Shoshone and Bannock agreed to accept the Lemhi band into the
reservation. 79 By 1907, after on-going pressure by the United States, the
Lemhi Shoshone were forced to remove 200 miles south to the Fort Hall
Reservation and cede their remaining lands.8"
The allotment policy was carried out on the Fort Hall Reservation
by a series of acts: the Act of February 23, 1889; the Act of June 6, 1900;
and the Act of March 3, 1911.1 By 1934, the total loss to the Tribes was
35,684 acres.8 2 Today, the reservation consists of 544,000 acres, with
97% of the lands in Tribal ownership. 3
As discussed below, the Shoshone-Bannock Tribes reserved treaty
hunting and fishing rights8 4 The Tribes maintain an Environmental
Management Program, an extensive Fish and Game Division, and a
Land Use Department.85
G. Tribal Hunting and Fishing Rights Overview
Tribes with land reserved through executive orders do not have the
same reserved hunting and fishing rights as those Tribes with treaties
expressly reserving such rights, unless an agreement expressly mentions off-reservation rights. Generally, Tribes not enforcing treaty-based
hunting and fishing rights maintain exclusive Tribal regulation of onreservation hunting and fishing over their Tribal citizens and over noncitizens on Tribally-owned lands.8 6 Thus, the Coeur d'Alene Tribe and
the Shoshone-Paiute Tribes continue to have on-reservation exclusive
hunting and fishing regulation on Tribal lands.8 7 Without treaties detailing off-reservation rights, these Tribal Nations and their members
would be subject to state jurisdiction outside of their territorial boundaries, unless negotiated agreements provide otherwise."M
77.

See Shoshone-Bannock Tribes, Historical Background, supra note 72.

78.

See generally JOHN W. HEATON, THE SHOSHONE-BANNOCKS: CULTURE AND

COMMERCE AT FORT HALL, 1870-1940 144 (University Press of Kansas 2005).
79. See id. at 62.
80. See generally id. at 143-45.
81. See INDIAN LAND TENURE FOUNDATION, supra note 4, at 1.
82. Id.
83. See Coby, supra note 74, at 2.
84. See infra Part IV.B.
Center,
Tribal
Business
Tribe,
Shoshone-Bannock
85. See
http://www.shoshonebannockTribes.com/tribal-directory.cfm?FuseAction=phonebook&fuse=
viewall (last visited Nov. 15, 2009).
86. See generally COHEN'S, supranote 21, § 18.02, at 1122.
87. See, e.g., Fishing and Hunting Regulations of the Coeur d'Alene Tribe § 2A,
availableat http://www.cdaTribe-nsn.gov/docs/fish/fishfeereg.pdf (last visited Nov. 15, 2009).
88. See, e.g., Off Reservation Hunting and Fishing Agreement, State of Idaho-Coeur
d'Alene Tribe, July 25, 1988.
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Tribes with treaty-reserved hunting and fishing rights have enforceable rights according to the specific language contained in the respective treaty. 9 Therefore, the Nez Perce Tribe have treaty rights reserving hunting and fishing activities off-reservation pursuant to the
1M55 Treaty concluded at Walla Walla. 9° The Shoshone-Bannock Tribes
have treaty rights reserving hunting and fishing activities offreservation pursuant to the 1868 Fort Bridger Treaty.91 The Kootenai
Tribe of Idaho has been held as a beneficiary of the 1855 Hellgate
Treaty and therefore has treaty-reserved hunting and fishing rights offreservation.92 The focus of this article is on the issues that have arisen
and the resolution of those issues with regard to these Tribal Nations
and the State of Idaho.
III. U.S. INDIAN POLICIES AND IDAHO STATEHOOD
As U.S. officials planned to expand into the Pacific Northwest and
plateau regions, they entered into treaties with many of the Tribal Nations within their homeland territories. U.S. Indian policy has swung
between two opposite ends: respect for Tribal sovereignty and efforts to
diminish Tribal existence through assimilation of Native people.93 During the treaty-making phase of U.S. Indian policy, representatives of the
U.S. government alternated between respecting Tribal strength and
seeking to coerce Tribal consent. 94 Treaties formed during this period
have histories ranging from recognized sovereign boundaries set in writing to fraudulent markings of leaders who were not present at negotiations. As settlers swarmed into Tribal territories, the treaties became
legal shields for the Tribes against encroachment. However, in many
instances, U.S. officials chose to renegotiate treaties for greater land
cessions rather than to enforce the existing legally-enforceable treaties
previously entered into.99
As U.S. Indian policy moved in the direction of forcibly assimilating
Native people into white Christian citizens, the federal government began a policy of allotting reserved Tribal lands. 96 The General Allotment
Act of 1887 was key to implementing the assimilation policy goals of the
89. See COHEN'S, supra note 21, § 1.03[1], at 29.
90. See Walla Walla Treaty, supra note 42, art. 3.
91. See Fort Bridger Treaty, supra note 71, art. 4.
92. Coffee, 97 Idaho at 912-13, 556 P.2d at 1192-93 (holding that the Kootenai
Tribe of Idaho does have treaty hunting and fishing rights under the 1855 Hellgate Treaty,
although they were not a party to that treaty).
93.

JuDrm

V. ROYSTER & MICHAEL C. BLUMM,

NATIVE AMERICAN NATURAL

RESOURCES LAW: CASES AND MATERIALS 53 (2d ed. 2008). ("Like a perpetual wave machine,
federal policy has flowed between two poles: the protection of tribal autonomy on the one
hand, and the incorporation and assimilation of Indians into the majority society on the
other.").
94. See COHEN'S, supra note 22, § 1.03[1], at 32.
95. Id.
96. See Royster, supra note 30, at 9.
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U.S. government-Tribes lost large amounts of land as a result of the
allotment policy: approximately 27 million acres from parceling out allotments.17 Tribal economies built on seasonal harvesting throughout
Tribal land
territorial areas were devastated by the parceling out of the
98
base to individual Tribal citizens and non-Indian settlers.
The process of allotment began with a survey of the reservation
land base. Next, federal officials would put together an official Tribal
roll to distribute parcels of land. 9 Land allotments were then distributed to Tribal citizens on the rolls in acreage amounts from 40 to 160
acre parcels.l°° As set forth previously, the land loss to the area Tribes
was substantial: approximately 60 million acres were denoted as "surplus" after allotment to Tribal members."0 ' The "surplus" was then purchased by the U.S. officials on purchase price terms set by U.S. officials
and then sold to settlers,. 012 "By 1934, when the allotment policy was
mostly abandoned, Tribal land holdings had plummeted to 50 million
acres, a loss of 90 million acres, an area the size of Idaho and Washington combined."'13 Under the allotment policy, the lands reserved by the
Tribe under the successive treaties previously mentioned were unilaterally breached by the U.S. Congress. The treaties had reserved lands by
the Tribe which the U.S. Congress now sought to break up within the
reservation boundaries through the allotment process.
In 1848, the U.S. government's designation for the northwest area
lands was first part of the Oregon Territory that included the presentday states of Washington, Oregon, Idaho, western Wyoming, and western Montana. 0 4 Throughout the Oregon Territory, settlers were encouraged to homestead and purchase the lands taken from the area Tribes.
As mostly white immigrants moved westward from the east coast, these
travelers crossed through Tribal territories on their way to California
and Oregon. "In the years 1849 to 1860 an estimated 41,550 persons
crossed Idaho to go to Oregon, and approximately 200,000 to take the
05
California Trail."

97. See Royster, supra note 30, at 12-13; see also Historic Allotment Legislation:
1887-1908s, supra note 29 (regarding effects of the General Allotment Act).
98. See Leeds, supra note 29, at 832-34. "Regardless of the condition of a Tribe's
pre-allotment economy or pattern of individual property rights, one thing is clear: not only
was the allotment era a failure of social engineering and property law, but it was responsible
for the destruction of tribal economies." Id. at 834.
99. See Jill Doerfler, Tribal Citizenship, in ENCYCLOPEDIA OF UNITED STATES
INDIAN POLICY AND LAW 784 (Paul Finkelman & Tim Alan Garrison eds., 2009).
100. See History of Allotment, Part 1,
http://www.indianlandtenure.org/ILTFallotment/introduction/introl.htm (last visited Nov.
15, 2009); see also Leonard A. Carlson, Allotment in Severalty, in ENCYCLOPEDIA OF UNITED
STATES INDIAN POLICY AND LAW 70-71 (Paul Finkelman & Tim Alan Garrison eds., 2009).
101. See Royster, supra note 30, at 13.
102. See Carlson, supra note 100, at 70-71.
103. See Wilkinson, supra note 43, at 444.
104. See 1 LEONARD J. ARRINGTON, HISTORY OF IDAHO 210 (1994).
105. Id. at 152.
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For the Shoshone-Bannock peoples, the influx of outsiders led to
conflict, tension, and, at times, violence.' 0 6 As European immigrants
traversed the western regions of North America, the Native people in
their homelands were not prepared for the devastation to natural resources, for the aggression in taking those resources, or for the impact of
the imported domestic animals to their territories.
[H]undreds of thousands of Euramericans invaded the Shoshone-Bannock homeland. Overland travelers disrupted subsistence patterns and usurped resources when they used riparian
travel corridors that ran through the heart of the Snake country
to access gold and farmland on the West Coast. Permanent nonIndian settlement in the region occurred first in the south along
Utah's Wasatch Front in the late 1840s, where members of the
Church of Jesus Christ of Latter-day Saints (LDS) diverted water resources to raise crops in valleys utilized by the equestrian
members of the Northwest bands....
Development of the Snake country resources for the market
economy came with alarming speed and profound consequences
for the Shoshone-Bannocks. Non-Indians disrupted time-tested
seasonal rhythms that sustained Native productivity and inde0 7
pendence, and they challenged cultural values and identity.
These same non-Indian forces were at work in the homelands of the
Ktunaxa, the Schitsu'umsh, the Nimiipuu, the other groups of Shoencourshone, and the Paiute. On the east coast, the U.S. government
8
aged greater settlement of the western areas of the continent. 10
Section 4 of the Donation Land Claim Act of 1850 provided that any
single white male or "American half breed Indian" citizen of the United
States above the age of eighteen years who cultivated for four years a
320 acre parcel of surveyed land within the Oregon Territory (including
present-day Idaho) would own the parcel outright.'0 9 Married couples
could cultivate and claim a parcel of 640 acres."0 The Donation Act expired in 1855 and thereafter required purchases of land.'
In 1860, more settlers flocked to the Idaho region after a gold rush
began in what is now Clearwater County. ' 2 The mining boom led to a
large influx of immigrants from other areas of the continent. 11 As the
miners sought to control the region, they became increasingly antago106. See HEATON, supra note 78 at 37.
107. Id.
108. See, e.g., Homestead Act, ch. 75, 12 Stat. 392 (1882) (repealed 1976).
109. Act of Sept. 27, 1850, ch. 76, 9 Stat. 496, 497.
110. See Clackamas County Surveyor's Office, History of the "Donation Land Act of
1850," http://www.co.clackamas.or.us/surveyor/landcorners.htm (last visited Nov. 15, 2009).
111. Id.
112. See ARRINGTON, supra note 104, at 183-91.
113. See generally Wilkinson, supra note 43, at 441.
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nistic and hostile to the Native Americans in the area. 114 In particular,
the Nez Perce Tribe was targeted by aggressive mining interests as
owning valuable lands. 115 Rather than enforcing the reservation boundaries from the 1855 Treaty, U.S. officials sought to coerce Tribal members
into an additional land cession in the 1863 Treaty."' The U.S. officials'
betrayal has led many of the Nez Perce Tribe to refer to the 1863 Treaty
as a fraudulent treaty. 117
Amidst this backdrop, Idaho entered statehood on July 3, 1890.111
The new state joined the territory in which a public university was
mandated" 19 and in which Tribal Nations had lived for thousands of
years to time immemorial. Article XXI, section 19 of the Idaho Constitution provided specifically that the state would respect the Tribal Nations' reserved homelands within the new state's boundaries.
And the people of the state of Idaho do agree and declare that
we forever disclaim all right and title to the unappropriated
public lands lying within the boundaries thereof, and to all lands
lying within said limits owned or held by any Indians or Indian
Tribes; and until the title thereto shall have been extinguished
by the United States, ... and said Indian lands shall remain un-

der the absolute jurisdiction and control of the congress of the
120
United States ....
Furthermore, the Idaho Constitution recognized the U.S. Constitution
"as the supreme law of the land."'121 As the United States asserted primacy in Indian affairs, it began moving away from the allotment policy
of 1887.122
U.S. Indian policy continued to swing between polar opposites, and
by 1934 the U.S. Congress passed the Indian Reorganization Act

114. See id.
115. See generally id.
116. Id.at 442.
117. Id.
118. See ARRINGTON, supra note 104, at 422.
119. See Carlos Schwantes, A BriefHistory of the University of Idaho, UI FACT BOOK,
http://www.ucm.uidaho.edu/default.aspx?pid=86022 (last visited Nov. 15, 2009). The University of Idaho received its charter as a compromise measure between those in the panhandle
region and those in the Boise region of the Idaho Territory. Id. Idaho was organized as a
territory on March 4, 1863. Id. In 1889, the territorial legislature of Idaho approved a public
university to be located in Moscow, thereby offering an "olive branch" to area residents in the
panhandle and averting future measures, by panhandle residents, to join the State of Washington. Id. On January 30, 1889, the legislation authorizing the new university was signed
into law. Id. As Idaho prepared for statehood, the University of Idaho legislation was incorporated within the state's new constitution. Id. See also IDAHO CONST. art IX, § 10, available
at http://www.legislature.idaho.gov/idstat/IC/ArtIXSectl0.htm (last visited Nov. 15, 2009).
120. IDAHO CONST. art XXI, § 19, availableat
http://www.legislature.idaho.gov/idstat/IC/ArtXXISectl9.htm.
121. Id. art. I, § 3, availableat
http://www.legislature.idaho.gov/idstat/IC/ArtISect3.htm.
122. See generally Royster, supranote 30, at 15.
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(IRA). 123 With passage of the IRA, the United States revoked the policy
of allotment.1 24 The IRA was intended to uphold Tribal sovereignty as
long as Tribes agreed to conform to the Bureau of Indian Affairs' drafted
constitutional models for Tribal constitutions.l2 "IRA Tribes" are those
who accepted the template Tribal constitution and received approval
from the U.S. Secretary of the Interior as federally-recognized Tribal
governments. 26 There remains a much smaller number of non-IRA
Tribes 127 who are federally-recognized and are still subject to the authority of the U.S. Secretary of the Interior in certain matters.
Twenty short years later, the United States returned to an antiTribal stance with the adoption of the Indian "termination" policy era.
In 1953, House Resolution 108 provided that the official U.S. policy was
to end the Tribal status of American Indians: "all of the following named
Indian Tribes and individual members thereof, should be freed from
Federal supervision and control and from all disabilities and limitations
specially applicable to Indians .... -128 The termination policy allowed
the federal recognition of selected Tribal governments to terminate and
the Tribal assets to be distributed or reorganized under state-chartered
corporations. 129
During this policy period, Public Law 280 was enacted, allowing
first five, and eventually six, states to assume full mandatory criminal
jurisdiction over the Tribal territories within their borders.1 30 Other
states were allowed to opt-in to the Public Law 280 provisions for specific exercises of criminal jurisdiction. 11 In 1963, Idaho enacted title 67,
chapter 51 of the Idaho Code and became an optional Public Law 280
state, sharing concurrent criminal and limited civil jurisdiction over the
areas enumerated in the state statute. 132

123. 25 U.S.C. § 461 (1934).
124. Id.
125. See COHEN'S, supra note 21, § 4.04[3][b], at 257; see also, FELIX COHEN, ON THE
DRAFTING OF TRIBAL CONSTITuTIONS xxii (David E. Wilkins ed., 2006).
126. See COHEN'S, supra note 21, § 4.04[3][b], at 257.
127. Id.
128. H.R. Con. Res. 103, 83d Cong. (1953).
129. See COHEN'S, supra note 21, § 1.06, at 95-96.
130. Pub. L. No. 83-280, 67 Stat. 588 (1953) (codified as amended in scattered sections of titles 18, 25, and 28 of the U.S. Code).
131. See 25 U.S.C. §§ 1321-24.
132. 1963 Idaho Sess. Laws 225. Concurrent state criminal jurisdiction in Idaho
within Indian country exists for the following activities:
A.

Compulsory school attendance

B.

Juvenile delinquency and youth rehabilitation

C.

Dependent, neglected and abused children

D.

Insanities and mental illness

E.

Public assistance

F.

Domestic relations
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From the late 1960s and early 1970s, the termination era wound up
33
and the current U.S. Indian policy of Tribal self-determination began.1
As demonstrated by these overarching policy eras, Tribal Nations have
had to maintain flexibility in dealing with the many federal levels of the
U.S. government. The Tribal Nation-U.S. relationship has many layers
from the Tribal perspective. There are relationships with all three
branches of the federal government: the U.S. President oversees the Department of the Interior, which includes the Bureau of Indian Affairs;
the U.S. Congress exercises legislative authority over U.S. Indian affairs; and the U.S. Supreme Court has taken an activist stance within
federal Indian law articulating new standards applicable to Tribal Nations through court decisions.
Another level to the Tribal-U.S. relationship is the Tribal-State
level. The primary Tribal-U.S. relationship is set forth in the U.S. Constitution within the Indian Commerce Clause. 34 Early in the history of
the United States, the State of Georgia challenged federal primacy over
relations with Tribal Nations. The U.S. Supreme Court's decision in
Worcester v. Georgia resoundingly established that the federal government pre-empted the state governments in Indian affairs. 135 In the 1886
U.S. Supreme Court decision, U.S. v. Kagama, the Tribal-State relationship was described as inherently skewed against Tribes and Tribal
members. 13 6 "[Native Americans] owe no allegiance to the states, and
receive from them no protection. Because of the local ill feeling, the people of the states where [Native Americans] are found are often their
deadliest enemies.' ' 37 In practical terms, Tribes and states may have
interests that change depending on the issue involved-sometimes opposed interests, other times divergent interests and still other times
common interests. "In effect, a new political relationship is springing up

G.

Operation and management of motor vehicles upon highways and roads
maintained by the county or state, or political subdivisions thereof.

Id.; see also IDAHO CODE ANN. § 67-5102 (2009) (addressing tribal consent to additional state
jurisdiction); IDAHO CODE ANN. § 67-5103 (2009) (noting exceptions to state jurisdiction).
133. See COHEN'S, supra note 21, § 5.03[4], at 412.
134. U.S. CONST. art. I, § 8.
135. 31 U.S. 515, 594 (1832). The United States Supreme Court announced the federal primacy over state involvement in Indian affairs, as well as established its own legitimacy of involvement in Indian matters in the following passage:
This state of things can only be produced by a co-operation of the state and federal governments. The latter has the exclusive regulation of intercourse with the
Indians; and, so long as this power shall be exercised, it cannot be obstructed by
the state. It is a power given by the constitution, and sanctioned by the most solemn acts of both the federal and state governments: consequently, it cannot be
abrogated at the will of a state.
Id.
136.
137.

118 U.S. 375, 384 (1886).
Id.
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all over the nation between states, local units of government, and Indian
Tribes."'
Furthermore, with the passage by the U.S. Congress in 1924 of the
Indian Citizenship Act, all Tribal citizens are also citizens of the surrounding state in which they reside.'39 Tribal citizens maintain dual
citizenship as both Tribal citizens and as naturalized citizens. 140 As
noted above, the U.S. citizenship designation includes state citizenship. 141 While tensions have at times run high in Idaho towards Tribal
Nations and Tribal citizens, federal law provides that Tribal citizens are
included as state citizens. 14 because of this dual citizenship, Idaho, and
other states where Tribal Nations reserved homelands, have the benefits of both a multi-national population and Tribal Nation knowledge
bases of a particular region that often extend back hundreds of thousands of years.
IV. TREATY HUNTING AND FISHING RIGHTS IN IDAHO: THE
NEZ PERCE TRIBE, THE SHOSHONE-BANNOCK TRIBES, AND
THE KOOTENAI TRIBE OF IDAHO
To begin the discussion on the extent, scope, and manner of treaty
hunting and fishing rights for a specific Tribe, the text of the particular
treaty is paramount. 143 A significant body of case law has developed
around the interpretation and implementation of certain treaty phrases
common to treaties negotiated in a particular region. The treaty hunting
and fishing rights of the Nez Perce Tribe, the Shoshone-Bannock Tribes,
and the Kootenai Tribe of Idaho will be discussed by first ascertaining
the relevant treaty language.
A. Nez Perce Tribe and the Treaty of 1855
The Nez Perce have a long and deep connection to the Columbia
River system, with oral history, traditions, and cultural values tied to
the interconnected falls, rivers, and places along the system.'44 Central
to this connection has always been the chinook salmon-a fish representing a fellowship, a food source, and a responsibility for the Tribe.'45
In 1855, Governor Stevens*of the Washington Territory and Superin138. Matthew L.M. Fletcher, Retiring the "DeadliestEnemies" Model of Tribal-State
Relations, 43 TULSA L. REV. 73, 74 (2007).
139. Indian Citizenship Act of 1924, 8 U.S.C. § 1401(b); see also COHEN'S, supra note
21, § 14.01[1], at 894 ('They are also citizens of the states in which they reside, because under the fourteenth amendment, state citizenship derives from national citizenship.").
140. Id.
141. See COHEN'S, supra note 21, § 2.02[1], at 119
142. Id.
143. See generally COHEN'S, supra note 21, § 2.02[1], at 119.
144. See DAN LANDEEN & ALLEN PINKHAM, SALMON AND His PEOPLE: FISH &
FISHING IN NEZ PERCE CULTURE 11-14 (1999).
145. See id. at 1.
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tendent Palmer met with Nez Perce leaders and other Tribes at Walla
Walla, Washington. 4 '
Article 3 of the June 11, 1855, Walla Walla Treaty reserved to the
Nez Perce Tribe:
The exclusive right of taking fish in all the streams where running through or bordering said reservation is further secured to
said Indians; as also the right of taking fish at all usual and accustomed places in common with citizens of the Territory; and of
erecting temporary buildings for curing, together with the privilege of hunting, gathering roots and berries, and pasturing their
horses and cattle upon open and unclaimed land.'47
As indicated, the Nez Perce Tribal leaders intentionally negotiated to
secure to their people and to future generations the right to continue to
48
live well off of their aboriginal territory. 1
In construing the intent of parties to a treaty conducted between a
Tribal Nation and the U.S. government, the U.S. courts have applied
specific interpretation tools to ascertain the meaning behind the treaty
phrases. The basis for interpretive tools is that the written history, if
any exists, provides only the U.S. officials' perspectives on the agreement. "4' 9 When two parties negotiate an agreement, the intent of both
parties is necessary to discern the agreement's terms. With Tribal Nation-U.S. treaties, the courts have employed "a broad construction or
reading in favor of the signatory Tribe by mixing principles of international treaty construction with contract principles."'' 0
Thus, in interpreting the provisions of treaties between Tribal Nations and the United States, the federal courts have applied the "Indian
law canons of construction."''
The basic Indian law canons of construction require that treaties, agreements, statutes, and executive orders be liberally construed in favor of the Indians; and all ambiguities are to be resolved in favor of the Indians. In addition, treaties and agreements are to be construed as the Indians would have understood
them, and Tribal property rights and sovereignty are preserved
unless Congress's intent to the contrary is clear and unambigu52

ous. 1

Application of these canons were found necessary due to many factors including: the "suspect manner" of a majority of the negotiations
146.
147.

See Walla Walla Treaty, supra note 42.
Id. art. 3.

148.

Id.

149.

See generally Robert J. Miller, Treaty Interpretation:JudicialRules and Canons

of Construction, in II ENCYCLOPEDIA OF UNITED STATES INDIAN POLICY AND LAW 772 (Paul

Finkelman & Tim Alan Garrison eds., 2009).
150. Id.
151. COHEN'S, supra note 21, § 2.02[1], at 119.
152. Id. at 119-20.
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carried out by U.S. representatives, the lack of legal counsel for the
Tribes, the writing of the agreements in the English language with frequent legal terms employed, the bribery of selected "leaders" by U.S.
officials, and other conditions not supporting the fair negotiation of
large cessions of lands by the Tribes.I5 3
The full meaning of article 3 of the Treaty of 1855, as applied to the
reservation of treaty hunting and fishing rights, has been under development through the federal court system and expert testimony pre54
sented on behalf of the Nez Perce Tribe. 1
B. Shoshone-Bannock Tribes and the Fort Bridger Treaty of 1868
The Shoshone-Bannock Tribes entered into a series of treaties with
the United States, with many unratified by the United States. These
treaties included: the October 14, 1863, Treaty of Soda Springs (unratified); the October 10, 1864, Treaty of Fort Boise (unratified); the April
12, 1864, Bruneau Treaty (unratified); the 1867 Bannocks' Long Tom
Creek Treaty; the July 3, 1868, Fort Bridger Treaty (ratified); and the
September 24, 1868, Bannocks' Virginia City Treaty (unratified). 55
'
Article 4 of the Fort Bridger Treaty of 1868156 reserved to the Shoshone and Bannock Tribes the right to hunt and fish on "unoccupied
lands":
The Indians herein named agree, when the agency house and
other buildings shall be constructed on their reservations
named, they will make said reservations their permanent home,
and they will make no permanent settlement elsewhere; but
they shall have the right to hunt on the unoccupied lands of the
United States so long as game may be found thereon, and so
long as peace subsists among the whites and Indians on the borders of the hunting districts.'57
By this language, the Shoshone and Bannock leaders maintained their
citizens' rights to continue going to their traditional areas that were not
settled, therefore "unoccupied," to continue to hunt. This broad-based
right would be the subject of litigation in Idaho state courts as Tribal
citizens continued to exercise the rights reserved to them by their ancestors. 18

153.

See Miller, supra note 149, at 772. See also Angelique EagleWoman, Treaty In-

terpretation: Native Understanding in II ENCYCLOPEDIA OF UNITED STATES INDIAN POLICY
AND LAW 773-74 (Paul Finkelman & Tim Alan Garrison eds., 2009).
154. See, e.g., Colson, supra note 53, at 2.

155. See
Shoshone-Bannock
Tribe,
Treaties
and
Sessions,
http://www.shoshonebannockTribes.com/fhbc.html#treaties (last visited Nov. 15, 2009).
156.
157.
158.

See Fort Bridger Treaty, supra note 71, art. 4.
Id.
See infra Part 1V.E.
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C. Kootenai Tribe of Idaho and the Hellgate Treaty of 1855
As previously mentioned, the Kootenai Tribe of Idaho did not enter
into a treaty with the United States.159 However, the aboriginal homelands of the Tribe were included in the cessions under the 1855 Hellgate
Treaty, negotiated between Governor Isaac Stevens and leaders from
another group of the Kootenai. 161 Because the United States claimed
title pursuant to the Hellgate Treaty, the Kootenai Tribe of Idaho's
claim for recompense resulted in a decision that the United States owed
compensation to the Tribe. 161 Additionally, in construing the cession under the Hellgate Treaty, the Idaho Supreme Court held that the
Kootenai Tribe was a beneficiary of the hunting and fishing rights reserved under that treaty. 162
The reserved hunting and fishing rights in article III of the Hellgate Treaty provide:
The exclusive right of taking fish in all the streams running
through or bordering said reservation is further secured to said
Indians; as also the right of taking fish at all usual and accustomed places, in common with citizens of the Territory, and of
erecting temporary buildings for curing; together with the privilege of hunting, gathering roots and berries, and pasturing their
63
horses and cattle upon open and unclaimed land. 1
The phrasing of the Hellgate Treaty is similar to the 1855 Nez Perce
Treaty, both of which were negotiated by Governor Stevens. 164 Many of
the court decisions construing the treaty hunting and fishing rights in
the Pacific Northwest centered on the interpretation of the "Stevens

Treaties" provisions.

165

D. Pacific Northwest Treaty Rights and the Federal Court Decisions
States formed from the lands ceded by the Tribal Nations in the
Pacific Northwest historically failed to recognize Tribal treaty hunting
and fishing rights without federal pressure. By 1905, in the State of
Washington, Yakama Tribal citizens exercising their treaty fishing
rights were physically barred from the Columbia River when state citizens under a state license erected a fishing wheel excluding the Tribal

159.
160.

See supra Part II.A.
See Hellgate Treaty, supra note 3; see also Coffee, 97 Idaho at 910, 556 P.2d at

1190.
161. Kootenai Tribe of Idaho, 5 Indian Claims Comm'n at 462-63.
162. Coffee, 97 Idaho at 913, 556 P.2d at 1193.
163. Hellgate Treaty, supra note 3, art. 3.
164. See id.; Walla Walla Treaty, supra note 42.
165. See, e.g., Skokomish Indian Tribe v. United States, 410 F.3d 506, 523 n.3 (9th
Cir.); State v. Buchanan, 978 P.2d 1070, 1076 (Wash. 1999).
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citizens.'66 The resulting U.S. Supreme Court decision in United States
v. Winans held that "the treaty was not a grant of rights to the Indians,
67
but a grant of rights from them,-a reservation of those not granted."
In construing the Walla Walla Treaty, the U.S. Supreme Court held
that the specific language guaranteeing Tribal members the right to fish
at usual and accustomed places in common with citizens of the territory
provided for the settlement of off-reservation areas with the treaty right
servitude attached.' 68 This 1905 decision also asserted federal preemption over state authority to license fishing wheels along the usual
and accustomed Tribal fishing places by virtue of the 1855 Treaty with
the Yakama Nation.' 69 Thus, the litigation in federal courts and state
courts over the reserved treaty rights would continue to set forth Tribal
rights well into the 1970s and 1980s.
The "usual and accustomed places" phrase along with the "in common with citizens of the Territory" phrase was repeated in many of the
Tribal Nations treaties negotiated by Governor Stevens in the Pacific
Northwest, including the Nez Perce Tribe's 1855 Treaty and the Hellgate Treaty.'70
Along with the right to fish at the usual and accustomed places, the
courts have upheld the Tribal treaty right "of erecting temporary buildings for curing."' 7 ' In Sohappy v. Hodel, the Ninth Circuit upheld that
72
the treaty reserved the right to maintain buildings at fishing sites.
In this case the evidence produced by the plaintiffs and undisputed by the government indicates that the parties to the treaties intended to allow the same type of structures at the fishing
sites that had existed prior to the treaty .... [T]he fishing practices of these Indians at the time of the treaties involved spending six to eight months each year at fishing and hunting sites. 173
Thus, the treaty allowed Tribal citizens to maintain a fishing site with
additional camping gear and cooking equipment as needed.

166. United States v. Winans, 198 U.S. 371, 379 (1905). The Court references the
Walla Walla Treaty as the "1859 Treaty" because this is the ratification date of the treaty
negotiated at Walla Walla, Washington, with the Nez Perce Tribe in 1855. See id. at 377; see
also Walla Walla Treaty, supra note 42.
167. Id. at 381.
168. See id. at 381.
169. Id. at 383-84.
170. See COHEN'S, supra note 21, §18.04[2][e][ii], at 1134; see also Washington v.
Wash. State Commercial Passenger, 443 U.S. 658, 662 n.2 (1979) (noting that the Tribes
involved in the litigation and the negotiation of the Stevens treaties were: "Hoh, Lower Elwha Band of Clallam Indians, Lummi, Makah, Muckleshoot, Nisqually, Nooksack, Port
Gamble Band of Clallam Indians, Puyallup, Quileute, Quinault, Sauk-Suiattle, Skokomish,
Squaxin Island, Stillaguamish, Suquamish, Swinomish, Tulalip, Upper Skagit, and Yakima
Nation.").
171. See, e.g., Walla Walla Treaty, supra note 42, art. 3.
172. 911 F.2d 1312, 1320 (9th Cir. 1990).
173. Id. at 1319.
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The rights reserved to Tribal Nations in the Stevens Treaties have
led to extreme forms of aggression asserted against Native people as
they have continued their age-old traditions of fishing in the Columbia
River system and at other usual and accustomed places. "7
Because of the impact of these continuing Indian rights, particularly outside reservations, frequent clashes have occurred with
states over the extent of the rights and the degree of state regulatory authority over them. Most of these controversies have occurred in the Pacific Northwest and the western Great Lakes
regions, where Tribes reserved off-reservation rights."'
By the 1960s, Tribal citizens in the Washington region were conducting
"fish-ins" as a means to assert the treaty fishing rights reserved to them
76
at off-reservation locations.
A series of federal cases developed as the Tribes asserted their
treaty rights to fish for salmon along the Columbia River in present-day
Washington. 177 These reserved rights were at the heart of the negotiations for the Tribes in the Pacific Northwest.
In the Stevens Treaties of the Pacific Northwest, for example,
the Tribes explicitly bargained for retention of their hunting,
fishing, and gathering rights, because those rights were essential to the native way of life, and because the Tribes knew that
the relatively small reservations with which the treaties left
them did not include many of their hunting, fishing and gathering places. Therefore, in a very real sense the usufructuary
rights the Tribes reserved in their treaties were the essential
7 8
consideration for non-Indian settlement.
In the late 1960s, the salmon runs had diminished to the point that
few reached Tribal fishing grounds. "By 1968, environmental degradation, non-Indian interception of salmon runs before they reached Tribal
fishing grounds and state fishing regulations conspired to deny Columbia River Tribes the right to harvest the salmon and other fish they had
179
reserved in treaties."'
In Sohappy v. Smith, fourteen Yakama citizens filed suit against
state officials in Oregon to enforce their rights to a salmon harvest and

174. Robert Odawi Porter, Tribal Disobedience, 11 TEx. J. C.L. & C.R. 137, 151
(2006) ("[L]ocal Whites were outraged by the flagrant disregard of state fishing regulations,
which led to violent clashes and legal action.").
175. COHEN'S, supra note 21, § 18.02, at 1122.
176. See DEAN CHAVERS, RACISM IN INDIAN COUNTRY 65 (2009).
177. For an early discussion of these cases, see Donald L. Burnett, Jr., Indian Hunting, Fishing and Trapping Rights: The Record and the Controversy, 7 IDAHO L. REv. 49, 6274 (1970).
178. ROYSTER & BLUMM, supra note 93, at 495 (emphasis in the original).
179. Laura Berg, Let Them Do As They Have Promised, 14 HASTINGS W.-NW. J.
ENvrL. L. & POL'Y 311, 316 (2008).
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challenge the state's regulation over treaty fishing.8 0 Federal officials
supported the case and filed a separate suit joined by the four Tribes
with reserved treaty rights along the Columbia River: the Confederated
Tribes of the Umatilla Indian Reservation, the Confederated Tribes of
Warm Springs Reservation of Oregon, the Nez Perce Tribe, and the Confederated Tribes and Bands of the Yakama Indian Nation."' Federal
District Judge Robert Belloni authored the opinion, commonly known as
the '"Belloni decision," which set the stage for greater recognition of
treaty-reserved rights.
The Belloni decision found that the state regulations enforced
against the Tribal fishers were not strictly for conservation measures
but were rather intended to benefit non-Indian fishers in violation of
Indian treaty rights.8 2 "Oregon recognizes sports fishermen and commercial fishermen and seems to attempt to make an equitable division
between the two. But the state seems to have ignored the rights of the
Indians who acquired a treaty right to fish at their historic offreservation fishing stations."'8 The decision firmly upheld the rights of
Tribal citizens to fish at their usual and accustomed places and held
that the state's regulations of treaty fishing must meet a standard of
necessity.'84 "To prove necessity, the state must show there is a need to
limit the taking of fish and that the particular regulation sought to be
imposed upon the exercise of the treaty right is necessary to the accomplishment of the needed limitation."'8 5 Further, the court's opinion
placed Tribes at the table with the state for an opportunity to be heard
in the rule-making process. 8 6
In Washington, another federal district judge further provided for
the protection of treaty fishing rights along the Columbia River. In
United States v. Washington,8 7 Judge Boldt was presented with a case
in August of 1973 similar to that of Sohappy v. Smith heard in Oregon
in 1969.18 The Boldt decision quantified the Stevens Treaty "in common
with" phrase to mean that the treaty fishers were entitled to fifty percent of the off-reservation harvestable fish.8 "
Following the Boldt decision, there was widespread opposition including shooting threats against Native Americans in the State of
Washington.

180. 302 F. Supp. 899, 903 (D. Or. 1969); see also Berg, supra note 179, at 316-17.
181. Sohappy, 302 F. Supp. at 904.
182. See id. at 908 ("But when it is regulating the federal right of Indians to take fish
at their usual and accustomed places it does not have the same latitude in prescribing the
management objectives and the regulatory means of achieving them.").
183. Id. at 910-11.
184. See id. at 908.
185. Id.
186. See id. at 912.
187. 384 F.Supp. 312 (W.D. Wash. 1974), affd, 520 F.2d 676 (9th Cir. 1975).
188. See Berg, supranote 179, at 321.
189. Washington, 384 F. Supp. at 343.
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The local non-Indians fought hard, including shooting Indians
with rifles and shotguns. . . . The state law enforcement people,
egged on and helped by the citizens and vigilantes, clubbed Indian people, slapped them in handcuffs, threw them in jail. 190
By 1977, the Washington Supreme Court ruled that the state could not
constitutionally implement the Boldt decision.' 91
The situation escalated to a point where Judge Boldt issued federal
court orders to regulate the state fishery to enforce compliance with the
federal court judgment. 192 With state officials openly ignoring the federal court's decision, Judge Boldt turned to federal agencies.193 The U.S.
Department of Commerce and the U.S. Department of the Interior
adopted emergency regulations for the Tribal fishermen.'94 As Judge
Boldt was forced to provide federal supervision over the regulation of
Tribal fishing, the Ninth Circuit Court of Appeals supported his actions.' 95 "His authority to do so was upheld by the Ninth Circuit, which
noted that the state's 'extraordinary machinations' to resist the federal
court decree resembled the South's efforts to resist desegregation. '196
On the Tribal side, resources were directed at bringing together expertise to study and make recommendations on the salmon runs.197 To
facilitate the regulation of the salmon harvests, the Columbia River Inter-Tribal Fish Commission (CRITFC) was formed in 1977 by the Warm
Springs, Yakama, Umatilla and Nez Perce Tribes. 19 "CRITFC, with a
strong staff of biologists and other scientists, quickly gained respect for
its data on the salmon runs."' 99
In 1979, the U.S. Supreme Court revisited treaty fishing rights
along the Columbia River. In Washington v. Washington State Commercial PassengerFishing Vessel Ass'n,2"° the Boldt allocation was modified
with the treaty harvest based on a moderate living standard-up to a
maximum of fifty percent of the harvestable fish. 20 1 The Court in all

190. CHAVERS, supra note 176, at 65.
191. See Puget Sound Gillnetters Ass'n v. Moos, 565 P.2d 1151 (Wash. 1977), overruled by Puget Sound Gillnetters Ass'n v. Moos, 603 P.2d 819 (Wash. 1979); Purse Seine
Vessel Owners Ass'n v. Tollefson, 571 P.2d 1373 (Wash. 1977), abrogated in part by Washington v. United States, 444 U.S 816 (1979).
192. See Karol de Zwager Brown, Truce in the Salmon War: Alternatives for the Pacific Salmon Treaty, 74 WASH. L. REV. 605, 620-21 (1999).
193. Id.
194. Id. at 621.
195. See ROYSTER & BLUMM, supra note 93, at 530 (citing Puget Sound Gillnetters v.
U.S. Dist. Court for Western Dist. of Wash., 573 F.2d 1123, 1126 (9th Cir.), abrogated in part
by Washington v. United States, 444 U.S 816 (1979)).
196. Id.
197. See Columbia River Inter-Tribal Fish Commission, What is CRITFC,
http://www.critfc.org/text/work.htrrl (last visited Nov. 15, 2009).
198. Id.
199. Wilkinson, supra note 43, at 448.
200. 443 U.S. 658, 686 (1979).
201. Dana Johnson, Native American Treaty Rights to Scarce NaturalResources, 43
UCLA L. REV. 547, 561 (1995).
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other respects upheld both the Belloni and Boldt decisions as to the interpretation of the Stevens treaties and the off-reservation reserved
rights of the Tribes. 20 2 In discussing the necessity of federal court orders
enforcing federal judgments, the decision provided that:
[T]he District Court has the power to undertake the necessary
remedial steps and to enlist the aid of the appropriate federal
law enforcement agents in carrying out those steps. Moreover,
the comments by the Court of Appeals strongly imply that it is
prepared to uphold the use of stern measures to require respect
20 3
for federal-court orders.
With this decision, the primacy of treaty rights was re-asserted in the
context of reserved fishing rights in the face of state interference.
E. Tribal Members Criminally Charged in Idaho State Courts for
Exercising Treaty Rights to Hunt and Fish up to the Early 1970s
Three Idaho Supreme Court decisions are noteworthy with regard
to the exercise of treaty hunting and fishing rights: the 1943 decision of
State v. McConville,2°4 the 1953 decision of State v. Arthur, °5 and the
1972 decision of State v. Tinno.206 The first two involved Nez Perce citizens and the latter a Shoshone-Bannock citizen. All of the Tribal citizen
defendants asserted treaty right defenses to the state criminal law
charges brought against them.
As a general matter, these cases did not implicate the Public Law
280 opt-in jurisdiction legislated by Idaho in 1963. The state jurisdiction
assumed in title 67, chapter 51 of the Idaho Code was concurrent jurisdiction for specified criminal matters within Tribal territories.0 7 Those
states exercising criminal jurisdiction pursuant to Public Law 280 were
bound by language that excluded any interference with treaty rights." 8
Idaho specifically codified this language in title 67, chapter 51, section 3
of the Idaho Code, which provides a broad-based disclaimer of state jurisdiction over Tribal property and treaty rights.
Nothing in this act shall authorize the alienation, encumbrance,
or taxation of any real or personal property, including water
rights, belonging to any Indian or any Indian Tribe, band, or
community that is held in trust by the United States or is subject to a restriction against alienation imposed by the United

202. See Washington, 443 U.S. at 686.
203. Id. at 696.
204. 65 Idaho 46, 139 P.2d 485 (1943).
205. 74 Idaho 251, 261 P.2d 135 (1953).
206. 94 Idaho 759, 497 P.2d 1386 (1972), abrogatedin part by State v. Dennard, 102
Idaho 82, 84, 642 P.2d 61, 62 (1982).
207. See IDAHO CODE ANN. § 67-5101 (2009).
208. See 18 U.S.C. § 1162(b).
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States; or shall authorize regulation of the use of such property
in a manner inconsistent with any federal treaty, agreement, or
statute or with any regulation made pursuant thereto; or shall
confer jurisdiction upon the state to adjudicate, in probate proceedings or otherwise, the ownership or right to possession of
such property or any interest therein; or shall deprive any Indian or any Indian Tribe, band, or community of any right, privilege, or immunity afforded under federal treaty, agreement,
statute, or executive order with respect to Indian land grants,
hunting, trapping or fishing or the control, licensing, or regulation thereof.209
The cases before the Idaho Supreme Court all involved state criminal
charges against Tribal citizens exercising treaty rights off-reservation.
In State v. McConville, a Nez Perce citizen, John McConville, was
arrested for fishing in Catholic Creek without a state fishing license." '
He asserted that under the 1855 Walla Walla Treaty that the state had
no authority to require him to be licensed to fish in a Tribal usual and
accustomed place.21' The Supreme Court of Idaho, relying on Tulee v.
Washington,2 2 a U.S. Supreme Court case involving similar Stevens
Treaty language, agreed with the Nez Perce citizen and reversed his
conviction. 21' In Tulee, the State of Washington claimed that a state license was required of a Yakama citizen fishing for salmon with a net
along the Columbia River. 24 The Washington Supreme Court had upheld the conviction of the Tribal citizen, but the U.S. Supreme Court
reversed pursuant to the authority of the Yakama Nation's 1855 Treaty
2 15
negotiated with Governor Stevens.
In 1953, the Idaho Supreme Court decided State v. Arthur.216 In
this case, a Nez Perce citizen, David Arthur, was criminally charged for
killing a deer on national forest lands outside of the state hunting season. 21 1 Mr. Arthur killed the deer on September 26, 1951, in lands ceded
by the 1855 Walla Walla Treaty that became part of the Nez Perce National Forest. 2 8 The trial court sustained Mr. Arthur's demurrer which
asserted the defense that article 3 of the treaty provided that the Nez
Perce reserved the right of "hunting... upon open and unclaimed land"
21 9
of the United States.

209.
210.
211.
212.
213.

IDAHO CODEANN. § 67-5103 (2009).
65 Idaho at 49, 139 P.2d at 486.
Id.
315 U.S. 681 (1942).
McConviUle, 65 Idaho at 52, 139 P.2d at 487.

214.

See Tulee, 315 U.S. at 682.

215.
216.
217.
218.
219.

Id. at 682, 685.
74 Idaho 251, 261 P.2d 135 (1953).
Id. at 254, 261 P.2d at 136.
Id.
Id. at 254-55, 261 P.2d at 136.
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Attorneys for the State of Idaho contended that by admission to
statehood, Idaho entered on an equal footing without any federal rights
reserved over the state's authority. 220 Further, the state's attorneys argued that the national forest lands at issue did not fall within the meaning of "open and unclaimed. '221 The Idaho Supreme Court relied on the
holding in United States v. Winans,222 concluding that the Stevens
Treaty language at issue in that case was similar to the language of the
1855 Walla Walla Treaty. 223 In Winans, the U.S. Supreme Court rejected
Washington's argument that statehood repealed the Yakama Nation's
reserved treaty rights, a finding which the Idaho Supreme Court found
significant. 24 After surveying other decisions following the reasoning in
Winans, the Idaho Supreme Court concluded "[i]t follows that whatever
the original scope of the reserved rights set forth in the Treaty of 1855
may be, they still exist unimpaired by subsequent agreement, treaty,
2' 5
Act of Congress or the admission of Idaho to statehood.
The Idaho Supreme Court also disposed of the State's argument
that the national forest lands were not "open and unclaimed land" as
provided in the 1855 Walla Walla Treaty, by quoting the transcript of
Governor Stevens's negotiations during the Council in Walla Walla Valley as follows:
Governor Stevens, speaking before the Council, said:
'You will be allowed to pasture your animals on land not claimed
or occupied by settlers, white men. * * * You will be allowed to
go to the usual fishing places and fish in common with the
whites, and to get roots and berries and to kill game on land not
occupied by the whites; all this outside the Reservation. '226
The court also quoted another part of the Council proceedings where
Governor Stevens assured the Nez Perce leader, Looking Glass, that offreservation rights would continue to exist after white settlement occurred.2 27 Based on the transcripts, the Idaho Supreme Court concluded
that the meaning of "open and unclaimed land" was intended to "embrace such lands as were not settled and occupied by the whites under
possessory rights or patent or otherwise appropriated to private ownership and was not intended to nor did it exclude lands title to which
rested in the federal government" which would include the national for228
est lands at issue in the case.

220.
221.
222.
223.
224.
225.
226.
227.
228.

Id. at 255, 261 P.2d at 136.
Id.
198 U.S. 371 (1905).
Arthur, 74 Idaho at 259, 261 P.2d at 139.
Id.
Id. at 260-61, 261 P.2d at 140.
Id. at 261, 261 P.2d at 140.
Id. at 261, 261 P.2d at 140-41.
Id. at 261, 261 P.2d at 141.
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The Idaho Supreme Court also acknowledged the federal preemption of state authority in Indian affairs.22 9 Because treaties are explicitly listed in the Supremacy Clause of the U.S. Constitution,23 the
court stated "the principle that the provisions of the United States Constitution shall elevate treaties of the federal government over state legislation though the state legislation appertains to the state police
power. 2 31 In conclusion, the court affirmed the dismissal of the charges
against David Arthur based on the reserved treaty right to hunt under
the 1855 Walla Walla Treaty.232
In 1972, State v. Tinno reached the Idaho Supreme Court. 233 Gerald
Tinno, a citizen of the Shoshone-Bannock Tribes, had been criminally
charged with violating state fishing regulations while spear fishing for
salmon at the Yankee Fork of the Salmon River. 23 The Yankee Fork of
the Salmon is within the Challis National Forest outside the Fort Hall
Reservation. 235 After considering evidence on the Fort Bridger Treaty of
1868, the district court "found that respondent was exempted by treaty
right from the regulations in question and, therefore, was not guilty of
the crime charged. '23 6 The State appealed, and the Idaho Supreme Court
granted the appeal due to the significance of the treaty rights in2 37
volved.
The Idaho Supreme Court examined Article 4 of the Fort Bridger
Treaty of 1868,238 and determined that the word "fishing" did not appear
in the text. 239 Relying on expert testimony from a professor of anthropology and linguistics, the court found that both the Shoshone and the
Bannock used a general term that did not separate the terms "fishing"
and "hunting. ' 240 Thus, fishing would have been included in the idea of
hunting at the time of the treaty. 2 ' Evidence from other anthropologists
confirmed that fishing was a significant activity for the Tribes' ways of
life.242 Based on these findings of fact, the Idaho Supreme Court concluded "[t]hese substantial facts indicate to us that Article 4 of the Fort
'243
Bridger Treaty should be read to include a fishing right.

229. Id. at 262, 261 P.2d at 141.
230. U.S. CONST. art. VI, cl.2.
231. Arthur, 74 Idaho at 262, 261 P.2d at 141.
232. Id. at 265, 261 P.2d at 143. See also State v. Simpson, 137 Idaho 813, 815, 54
P.3d 456, 458 (2002) (holding that the 1855 Nez Perce Treaty right to hunt on open and unclaimed land did not include privately owned lands).
233. 94 Idaho 759, 497 P.2d 1386 (1972), abrogated in part by State v. Dennard, 102
Idaho 82, 84, 642 P.2d 61, 62 (1982).
234. Id. at 760, 497 P.2d at 1387.
235. Id.
236. Id.
237. Id. at 761-62, 497 P.2d at 1388-89.
238. See infra Part II.F for further discussion of the Fort Bridger Treaty.
239. Tinno, 94 Idaho at 762, 497 P.2d at 1389.
240. Id.
241. Id.
242. Id. at 763, 497 P.2d at 1390.
243. Id.
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The court then turned to the area in which Gerald Tinno was fishing to determine whether the location fit within the "unoccupied lands of
the United States" term of the 1868 Fort Bridger Treaty. 44 By interpreting the provisions of the treaty as the Indian representatives would
have understood them, the court held that the Challis National Forest
was unoccupied territory and that the treaty should be broadly construed to fairly give it effect. 245
Finally, the court addressed the State's ability to regulate treaty
fishing rights as determined in federal court decisions.2 46 Because Idaho
had not enacted specific regulations for the protection of the fishery at
issue, the treaty fishing rights could not be set aside. 247 Drawing from
Department of Game v. Puyallup Tribe,214 the Idaho Supreme Court set
out the standard that only where state regulations were "specifically
shown to be 'reasonable and necessary' for preservation of the fishery"
could such regulations supersede Tribal treaty fishing rights.2 49 Thus,
the State's appeal was dismissed and Mr. Tinno's exercise of treaty
25
rights was recognized under the 1868 Fort Bridger Treaty.
In spite of this guidance from the state's highest court being available to state officials, citations continued to be issued when Tribal citizens exercised their off-reservation treaty rights. For illustration of the
situation as it existed from 1979 to 1980, an examination of the Rapid
River cases follows.
V. IDAHO CONFLICT IN 1979 AND 1980-THE RAPID RIVER
CASES
In the 1950s, the Idaho Power Company built three dams along the
Snake River, which is the principal tributary of the Columbia River:
Brownlee Dam, completed in 1958; Oxbow Dam, completed in 1961; and
Hells Canyon Dam, completed in 1967.251 The dams were built without
fish passages and completely blocked the migration of anadromous fish,
including chinook salmon.252 To mitigate the damage to the fish runs,
Idaho Power was required by the Federal Energy Regulatory Commis-

244.
245.

Id.
Id. at 764, 497 P.2d at 1391. See also COHEN'S, supra note 21, § 2.0211], at 119-

20.
246. Tinno, 94 Idaho at 766, 497 P.2d at 1393.
247. Id.
248. 422 P.2d 754, 763 (1967).
249. Tinno, 94 Idaho at 766, 497 P.2d at 1393.
250. Id. at 767, 497 P.2d at 1394. See also State v. Cutler, 109 Idaho 448, 454, 708
P.2d 853, 859 (1985) (holding that the 1868 Fort Bridger Treaty off-reservation hunting
rights do not extend to Sand Creek Ranch, which is a state-owned wildlife management
area).
251. See Northwest Power and Conservation Council, Hells Canyon Dam,
http://www.nwcouncil.org/history/HellsCanyon.asp (last visited Nov. 15, 2009).
252. See id.
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sion to remedy the loss of fish. 253 Several fish hatcheries were set up by
of Fish and
Idaho Power and maintained by the Idaho Department
2
Game, including a fish hatchery at Rapid River. 1
A. Rapid River: Usual and Accustomed Fishing Place of the Nez Perce
Rapid River has been one of the usual and accustomed fishing
places of the Nez Perce Tribe for thousands of years.255 Bands of the Nez
Perce, including the White Bird and Looking Glass bands, have historically fished the area near present-day Riggins, Idaho.2 56 The Idaho Department of Fish and Game included in annual reports, observations of
Tribal citizens fishing in the Rapid River area. 257 By the late 1970s, conflict arose over Tribal fishing of salmon at the trap to the fishery. 25
During the summers of 1978 and 1979, the Idaho Department of
Fish and Game (the "State," hereafter) ordered closure of all fishing at
Rapid River, including Tribal citizen fishing. 2 9 The State did not consult
26
with the Nez Perce Tribe prior to the closures.
B. The Summers of 1979 and 1980: Nez Perce Fish-ins at Rapid River
In 1979, Tribal citizen fishers continued to fish, disregarding the
State's closure orders. Tribal fishermen took issue with the State's assertions and contended that:
(1) the fishery was still strong; (2) that Indians were not the
main cause for the decline of the salmon fishery, and that they
should not be blamed for the demise of the salmon- and (3) that
the closure was a direct violation of the fishing rights stipulated

in the Treaty of

1855.261

Nez Perce fishermen joined together and formed "The Fishermen's
Committee" to exercise their treaty-guaranteed fishing rights. 262

253. See
Jacqueline
Harvey,
Rapid
River
Fish
Hatchery,
1999,
http://imnh.isu.edu/digitalatlas/geog/fishery/hatchery/rapid.htm (last visited Nov. 15, 2009).
254. Id.
255. See generally LANDEEN & PINKHAM, supra note 144, at 117.
256. Id.
257. See, e.g., IDAHO DEP'T OF FISH & GAME, REPORT OF OPERATIONS AT RAPID RIVER
HATCHERY 2 (1976), availableat
https://research.idfg.idaho.gov/Fisheries%20Research%2OReportsNolume%20039-Article%2
025.pdf.
258. See Dennis Colson, Univ. of Idaho Emeritus Professor, Keynote Lecture at the
University of Idaho College of Law on behalf of the Native American Law Students Association (Apr. 24, 2009) (DVD on reserve at the Univ. of Idaho College of Law Library).
259. See LANDEEN & PINKHAM, supra note 144, at 117.
260. Id. See also Hiroaki Kawamura, Symbolic and Political Ecology Among Contemporary Nez Perce Indians in Idaho, USA- Functions and Meanings of Hunting, Fishing,
and GatheringPractices,21 AGRIC. & HuMAN VALUES 157, 161 (2004).
261. See LANDEEN & PINKHAM, supra note 144, at 117-18.
262. Id. at 118.
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When over three hundred Nez Perce citizens came together to support treaty fishing rights at Rapid River, a federal arbitrator requested
a meeting with the governor of Idaho, the Nez Perce Tribal Executive
Committee, and The Fishermen's Committee.263 At the meeting in Boise,
the State's proposal belied a serious lack of understanding of the significance of the Tribal treaty rights and the cultural significance of fishing
to the Nez Perce.
At the meeting the state proposed that the Nez Perce be allowed
to exercise their treaty fishing rights in what the state representatives called a "simulated fishery." The Nez Perce representatives said that this proposal sounded all right, but could the
state please explain what it meant by "simulated fishery." The
state explained that the Indians would be allowed to dipnet and
gaff on the river, but the poles would not have nets on them, and
the gaffs would be devoid of hooks. That way, the state explained, the Indians could still exercise their treaty rights without harvesting any fish, and both sides would be satisfied. The
state representatives said that they would allow the chairman of
the Nez Perce Tribal Executive Committee to catch one fish. The
catch would be accompanied with a media photo session so that
the Tribe could get credit for resolving the issue in a peaceable
manner. 264
Tribal representatives at the meeting informed the State representatives that the proposal was insulting. 265
In the summer of 1980, the State issued an emergency closure
266
which became the basis of the largest Tribal fish-in at Rapid River.
Contending that the Tribal fishing was resulting in the decline of the
fishery and that the salmon were in peril, the State disregarded the Nez
Perce treaty rights to fish the Rapid River. 267
In response to the continued fishing by Nez Perce citizens, the
State issued citations, with over forty were given during the months of
June and July in 1980.21 Violent actions were also directed at the Tribal
citizens by local vigilante groups--"[o]n numerous occasions fishermen
were harassed, run off the road, shot at, and threatened with vio269
lence.1

263. Id. at 119.
264. Id.
265. See id.
266. See generally id. at 117.
267. Id.
268. See chart infra Part V.B. Graphical representation of issued citations created by
Jason Brown, second year law student at the University of Idaho College of Law and Summer Research Assistant.
269. See LANDEEN & PINKHAM, supra note 144, at 118.

IDAHO LAW REVIEW

[VOL. 46

limeline of Citations Over the 53 Day Period from 6/6/1980 to 7/28/1982at Rapid River
16

3

-Z12
12
t~10
8

2

4.

0

.

.

Date

Area newspapers reported on the escalation between the fishing
camps set up along the river and the armed state officers. One account
reported that "to issue a citation, about 20 men armed with riot guns
pile[d] into the back of two pick-up trucks and, under the watchful eye of
state police spotters high on a hill above, descend[ed] into an Indian
camp." ° Other accounts stated that "[i]t was common to see fully camouflaged SWAT teams driving up and down the roads. Many of the
teams set up observation stations above the river." ''
C. Court Hearings on the Citations Issued for Fishing in Violation of
the Closure
A number of the fishermen receiving citations sought assistance
from the University of Idaho Legal Aid Clinic under the direction of Professor Neil Franklin." 2 The defense team consisted of: Professor Neil
Franklin, Professor Dennis Colson, law student Andy Baldwin, and
other attorneys including Diane Orr, Wendy Eaton, Mary Pearson, and
Lewis Gurwitz."' The combined cases were before Magistrate Judge
7 4
Reinhardt in Grangeville, Idaho.
In October of 1980, the pretrial phase of the cases began in
Grangeville. "It was standing room only most of the day in Magistrate
George Reinhardt's court as Tribal [sic] 2 5 attorneys began to lay the
groundwork for defense of the 33 Tribal members cited last spring at the

270. Peter Harriman, The Real Conflict at Rapid River is Over More Than Just Fish,
IDAHONTIAN (Moscow, Idaho), June 24, 1980, at 4.
271. LANDEEN & PINKHAM, supranote 144, at 119-20.
272. See Colson, supra note 258.
273. See id.
274. See Kawamura, supra note 260, at 161.
275. The attorneys representing individual Nez Perce citizens were not in the employ of the Nez Perce Tribe, and, thus, are wrongly identified as "tribal attorneys."
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Rapid River, most of them for fishing in state-closed waters.1276 With the
media attention focused on the cases, state and Tribal leaders agreed to
hold a meeting to discuss the issues surrounding the citations and the
closure of the fishery.
The Lewiston Morning Tribune reported on November 6, 1980, that
the talks had fallen apart.
Idaho County Prosecutor Dennis Albers said the breakdown revolves around an apparent misunderstanding between the state
and Tribe about how the negotiations should be conducted. The
Tribe, he said, wanted to go straight to the conference table. But
the state balked, preferring a preliminary meeting to establish a
277
framework for the negotiations.
With the negotiation attempt rejected by the State, the fishermen pre278
pared to return to court for resolution of the citations.
An editorial in the Lewiston Morning Tribune from Friday, November 7, 1980, supported returning to the courtroom to resolve the issues.
The parties are too far apart philosophically, culturally and
legalistically to go to the conference table without a court ruling
on the fundamental question that divides them. That question is
whether the Tribe has a treaty right to fish the Rapid River unregulated by the state. The Nez Perces maintain that they do;
the state insists that they don't. The Tribe's position is stronger
on the face of it than the state's, and so it would seem to be in
the Tribe's interest to nail its rights down by a legal opinion

from the bench. 279
Back in the"courtroom in December, the legal defense team led by Lewis
Gurwitz soon encountered tension with Magistrate Judge Reinhardt.
On December 16, 1980, Judge Reinhardt found Lewis Gurwitz in
contempt of court when Mr. Gurwitz raised concerns over an objection
motion that the judge had sustained.2 0 The contempt of court sanction
included a five-day jail sentence with the novel condition that Mr. Gurwitz be allowed "work release" to continue his legal representation in
the courtroom. 211 The Gurwitz-Reinhardt conflict had arisen throughout

276. Courtroom Crowded as Motions Heard in Indian Fishing Dispute, LEWISTON
MORNING TRIBUNE, Oct. 21, 1980, at lB.
277. David Johnson, Fishing Rights Talks Between State, Tribe Fall Apart,
LEWISTON MORNING TRIBUNE, Nov. 6, 1980, at 10C.
278. See David Johnson, Fishing Rights Dispute Headed Back to Court, LEWISTON
MORNING TRIBUNE, Nov. 13, 1980, at 1C.
279. L.H., Op-Ed., Back to Court-Where the Case Belongs, LEWISTON MORNING
TRIBUNE, Nov. 7, 1980, at 1D.
280. See David Johnson, I'm an Attorney, Not a Crusader, Says Gurwitz, LEWISTON
MORNING TRIBUNE, Dec. 18, 1980, at 1A.
281. Id.
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the pretrial proceedings .282 As the cases proceeded to trial, the State was
required to show that the fishing closure was necessary for conservation
purposes, that alternatives had been considered and exhausted prior to
the closure, and that the Nez Perce Tribe was consulted prior to clo283
sure.
D. Judge Reinhardt's Memorandum Order: Charges Dismissed
In the Memorandum Order of March 2, 1981, Judge Reinhardt
dismissed all charges against the defendant fishermen before the court.
28 4
His decision, founded on the prior decisions in United States v. Oregon
and United States v. Washington,2 8 5 set forth the proper standards for
state regulation of Tribal treaty fishing.
The Supreme Court of the State of Idaho, as well as the Supreme Court of the United States, has clearly and unequivocally
held that state regulation of Indian treaty fishing is permissible
if said regulation meets the following standards:
(1) The regulation must be both reasonable and necessary for
the preservation, conservation and perpetuation of the fishery in
question;
(2) The regulation must be the least restrictive method of accomplishing the conservation purpose;
(3) The regulation must not discriminate against Indian fishing;
(4) The regulation must be promulgated pursuant to proper administrative procedures;
(5) The regulation must be consistent with the state's obligation
to extend full recognition to the special and distinct nature of
Indian fishing rights and the purposes which underlie them;
(6) The regulation must be drafted in such a manner as to provide the Indians a fair share of the fishing harvest;
(7) Finally, the state must cooperate with the Tribe in determining appropriate fish management programs and must afford the
Tribe a reasonable, meaningful, and adequate opportunity to
participate in the regulation making process.2 8
In the opinion, Judge Reinhardt noted that the attempts by State
officials to confer with the Nez Perce Tribe "came too late and denied the
Nez Perce an opportunity to participate in any meaningful way with the

282.
283.
284.
285.
286.

Id.
See Colson, supra note 258.
302 F. Supp. 899 (D. Or. 1969).
384 F. Supp. 312 (W.D. Wash. 1974).
State v. Bybee, No. 16244, at 9 (D. Idaho Mar. 2, 1981) (mem.).
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State relative to developing regulations which are clearly necessary if
the Spring Chinook Salmon is to survive."2'87
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With this decision, Judge Reinhardt set the foundation for meaningful
cooperation between the State and the leadership of the Nez Perce Tribe
to responsibly engage in fishery management and oversight.
VI. TRIBAL-STATE AGREEMENTS IN FISHERY AND WILDLIFE
MANAGEMENT
With the Reinhardt decision effectively setting the tone to uphold
treaty fishing rights at Rapid River, Tribal governments have increasingly met with Idaho representatives to resolve issues that have arisen.
In the area of treaty hunting rights, the Shoshone-Bannock Tribes, the
Kootenai Tribe of Idaho, and the Nez Perce Tribe have reserved rights
off-reservation. 28 9 For the Shoshone-Bannock Tribes, hunting is reserved
"on the unoccupied lands of the United States.''9° For the Nez Perce
Tribe, hunting is reserved "upon open and unclaimed land. ''291 For the
Kootenai Tribe of Idaho, hunting is also reserved "upon open and unclaimed land"'2 92 in northern Idaho and western Montana. In order to

287. Id. at 10.
288. Photograph reprinted with permission from the LEWISTON MORNING TRIBUNE,
A War of Nerves, June 16, 1980.
289. See generally Bradley I. Nye, Where Do the Buffalo Roam? Determining the
Scope of American Indian Off-Reservation Hunting Rights in the PacificNorthwest, 67 WASH.
L. REv. 175 (1992).
290. Fort Bridger Treaty, supra note 71, art. 4.
291. Walla Walla Treaty, supra note 42, art. 3. In addition, the Nez Perce Tribe reserved the right of "gathering roots and berries, and pasturing their horses and cattle upon
open and unclaimed land." Id.
292. Hellgate Treaty, supra note 4, art. III.
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manage and protect the off-reservation rights, the Tribal Nations have
hunting and fishing regulations in place for their citizens.29
When necessary, agreements have been entered into between
Tribes and states, often under the guidance of federal actors." For example, the Nez Perce Tribe and the Idaho Department of Fish and
Game entered into a Memorandum of Agreement (MOA) dated January
24, 1992.95 The stated purpose for the MOA was "to promote cooperation, communication, and appreciation of fish and wildlife resources...
"296 The Nez Perce Tribe and the State of Idaho entered into a similar
MOA on wolf conservation in April of 2005.97 The Nez Perce Tribe has
led the way in many instances for intergovernmental agreements as a
Tribal government working with the State of Idaho. 29
A state public policy of intergovernmental cooperation was announced on July 3, 2002, when Idaho Governor Dirk Kempthorne issued
a proclamation on State-Tribal Governmental Relations.299 The proclamation may serve as a template for resolving issues that arise with any
of the six Tribal Nations and the State of Idaho. The proclamation formalized "the State of Idaho's policy of cooperation with Tribal governments and its commitment to maintaining a government-to-government
relationship with Tribal governments," and further directed that "this
policy shall guide state agencies and departments in all interactions
with Tribal governments."300
VII. CONCLUSION
In conclusion, Tribes have exclusive jurisdiction on-reservation
30 1
through Tribal law over Tribal citizens and others on Tribal lands.

293. See, e.g., NEZ PERCE TRiuBAL CODE tit. 3, ch. 3-1 (2003) (regarding Fish and
Wildlife rules) available at http://wwwntjrc.org/ccfolder/npcode3nat.htm.
294. See, e.g., United States v. Washington, 384 F. Supp. 312 (W.D. Wash. 1974).
295. Memorandum of Agreement Between Idaho Dep't of Fish & Game & the Nez
Perce Tribe (Jan. 24, 1992), available at
http://fishandgame.idaho.gov/cms/wildlife/wolves/esa/nez_perce-tribalMOA.pdf (last visited
Nov. 15, 2009).
296. Id.
297. Memorandum of Agreement Between the State of Idaho & the Nez Perce Tribe
Concerning Coordination of Wolf Conservation & Related Activities in Idaho (April 2005),
availableat http://fishandgame.idaho.gov/cms/wildlife/wolves/esa/nezpercetribalMOA.pdf
(last visited Nov. 15, 2009).
298. See, e.g., id.
299. Proclamation by the Governor of the State of Idaho, State! Tribal Governmental
Relations (July 3, 2002), availableat
http://fishandgame.idaho.gov/cms/wildlife/wolves/esa/nez_percetribalMOA.pdf (last visited
Nov. 15, 2009); see also State of Idaho Proclamation Archives, State-Tribal Governmental
Relations (June 1, 2006), availableat
http://gov.idaho.gov/mediacenter/proc/proc06/procjune/proc-nezperce.html#http://procO6/procj
une/proc-nezperce.html# (last visited Nov. 15, 2009).
300. Id.
301. For a discussion of on-reservation tribal jurisdiction over non-Indians, see New
Mexico v. Mescalero Apache Tribe, 462 U.S. 324 (1983) (holding that New Mexico may not
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Tribal Nations may also exercise necessary limited jurisdiction on lands
within reservation borders when non-Indian conduct "threatens or has
some direct effect on the political integrity, the economic security, or the
health or welfare of the Tribe. ' 30 2 Tribal jurisdiction over non-Indians
requires careful analysis of fact specific situations due to federal statutory and decisional law on the subject. 30 3 Tribal off-reservation hunting
and fishing rights reserved through treaties with the U.S. government
are enforceable and have continuing vitality in the State of Idaho. Offreservation areas that are not subject to reserved hunting and fishing
rights through treaty or agreement are under federal law for federal
30 5
land areas 30 4 and state jurisdiction for all other land areas.
Tribal-state relations continue to mature and result in cooperative
compacts that benefit all regional residents. The Tribal Nations in the
first instance allowed for the settlement of the region by immigrants
through entering into treaties and other agreements with the U.S. federal government. Over one hundred years later, those agreements provide the basis for continued good relations in the State of Idaho.
Through on-going cooperation, negotiation, and compromise, the Tribal
Nations in the region and the State of Idaho will succeed in finding common ground for sustainable harvesting of fish, wildlife, and other natural resources.

impose its state hunting and fishing regulations within the Mescalero Apache Reservation
for non-Indians hunting and fishing under tribal law).
302. Montana v. United States, 450 U.S. 544, 566 (1981).
303. See, e.g., STATE/TRIBAL COURT FORUM, IDAHO SUPREME COURT, TRIBAL COURT
BENCH BOOK (2005), available at http://www.isc.idaho.gov/tribal.pdf (last visited Nov. 15,
2009).
304. See U.S. Fish & Wildlife Serv., Hunting/Fishing, Office of Law Enforcement,
http://www.fws.gov/le/HuntFish/HuntFishlnfo.htm (last visited Nov. 15, 2009).
305. See, e.g., Idaho Fish & Game Dep't, http://fishandgame.idaho.gov/ (last visited
Nov. 15, 2009).
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