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In 1990, the Florida Legislature amended Chapter 44 to provide for a
secure source of funding for both the local programs and the state office.
The legislation expanded the provision of the statute that had originally
authorized the local option for the county commission to collect additional
filing fees on circuit cases for the purpose of funding family mediation
programs.* Under the new law, the board of county commissioners may
levy a service charge of no more than five dollars on any circuit court
proceeding to fund any mediation or arbitration program under the
supervision of the chief judge of the circuit in which the county is located,”
up to five dollars on any county court proceeding to fund county civil
mediation services under the supervision of the chief judge of the circuit in
which the county is located,” and up to forty-five dollars on any petition for
a modification of a final judgment of dissolution to be used to fund family
mediation services under the supervision of the chief judge of the circuit in
which the county is located.” If the county commission adopts any of the
additional filing fees, one dollar of each charge must be forwarded to the
Office of the State Courts Administrator for deposit into the state mediation
and arbitration trust account to “be used by the Supreme Court to carry out
its responsibilities set forth in section 44,106,

The proposal was able to gain support because it was discretionary on the
part of the local jurisdiction. Since the adoption of this statute, twenty-seven
of Florida’s sixty-seven counties have adopted one or more of the additional
filing fees” This, along with the certification fees paid by mediators
described below, has provided sufficient revenue for the state office to operate
and fulfill all of its mandates.

The fees paid by mediators who apply for supreme court certification
provide the other source of revenue on which the state office operates. During
the same legislative session at which the filing fees were authorized, the
method of certification was also amended,'™ and the supreme court was

* FLA. STAT. ANN. § 44.108 (West 1990). The legislature did consider adding additional fees
on marriage licenses, but this was rejected in the Senate Judiciary Committee.

* Id. § 44.101(4) (West 1986), repealed by Fla. Laws ch. 90-188. The expanded funding
provision is now found at FLA. STAT. ANN. § 44.108 (West 1990).

. " Id. § 44.108(1).

* Id. § 44.108(2).

" Id. § 44.108(3).

" Id. § 44.108(4).

*# See MASON & PREss I, supra note 70, at 2-9 to 2-10, 3-8, 4-10 to 4-11, 5-7. Some circuits
are concerned that the circuits that adopted the fees are supporting ADR programs for the state, while
others who use the stats office resources are not providing any financial assistance through additional
filing fees. To date, the provision of services by the state office has not been tied to the amount of
money contrituted by the individual circuits.

' FLA. STAT. ANN. § 44.102(4) (West 1990).
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given authorization to “set fees to be charged to applicants for
certification and renewal of certification.™® Initially, while the
qualifications were established by state supreme court rule, the
certification of mediators was handled locally by the chief judge of each
circnit.'”? This meant that individuals who met the qualifications'® and
wished to mediate in all judicial circuits had to apply to be certified
twenty times.'” Since the chief judges were not given discretion on
certification, if the mediator were found to have met the qualifications of
the state rule, the certification process was purely administerial. As such,
both the mediators and the chief judges requested that the administrator’s
office of the state assume the responsibility for certification.'®

Under current procedure, individuals apply for certification to the
Florida Supreme Court through the Dispute Resolution Center.'®
Individuals meeting the requirements of the rule'” are certified
statewide for a two-year period.'® In addition, the mediator may specify
the circuits in which the mediator wishes to be placed on the rotation
list.'” Mediator certification fees are deposited into the court’s
mediation/arbitration trust account to fund these ADR programs.'’

' Id. § 44.106.

" I4. § 44.102(3).

' FrA. RULES FOR CERTIFIED AND COURT-APPOINTED MEDIATORS 10.010-.150 (reprinted in
Proposed Standards of Professional Conduct for Certified and Court-Appointed Mediators, 604 So.
2d 764 (Fla. 1992)) [hereinafter FLORIDA RULES].

' The application process varied greatly from circuit to circuit. In some judicial circuits, one
only needed to write a letter and the chief judge would place the individual on the list. In other
circuits, e.g., the 15th, a lengthy application was required including finger prints and letters of
reference.

' Transcript of Supreme Court Committee on Mediation/Arbitration Rules Public Hearing,
September 13, 1989, pp. 9, 10, 13, 14, 17, 18, 19, 24, 61, 63, 68.

1% See In re Rules Goveming Cextification of Mediators, Fla. Admin. Ord. (Dec. 1, 1990) (on
file with Clerk, Florida Supreme Coust). The fee structure established calls for initial fees set at: $10
(nonrefindable) application fee, $15 cetification fee for county mediators (this was waived for
county mediators who were currently serving in county programs), $100 certification fee for family
mediators, and $100 certification fee for circuit mediators. A discount is provided to individuals who
were applying for more than one type of certification. Id.

" FLoRIDA. RULES 10.010(a)-(c), reprinted in 604 So. 2d 764 (1992).

'* Recestification requires the updating of the information maintained in the data base of certified
mediators (e.g., address, telephone number, degrees attained, circuits selected for rotation purposes),
reporting of continuing mediator education attended and payment of the requisite fees. See In re
Rules Governing Certification of Mediators, Fla. Admin. Ord. (Dec. 1, 1990) (on file with Clerk,
Florida Supreme Court).

» Application for Supreme Court Mediator Certification 5 (1992) (on file with Kentucky Law
Journal). Individuals can choose none, all, or any combination of judicial circuits for rotation

" Pra. STAT. ANN. § 44.108(4) (West 1992).
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E. Goals of the Program

The legislative study commission reports provide the most reliable
historical data as to the goals behind the initial implementation of
Florida’s statewide mediation program. In the 1985 report, the study
commission cited the cost benefits that would inure to the state if a
comprehensive court-annexed mediation and arbitration service were
established."! Specifically, the commission stated the benefits would be
“in terms of lessening the need for additional judicial resources” and
providing the citizens of Florida with “access to a convenient, inexpen-
sive and effective means of resolving their disputes.”"?

In the 1986 Legislative Study Commission Report, the Commission
expanded their goals to the following:

(1) Increased flexibility for the judicial branch in providing dispute
resolution services;

(2) Increased access to the services offered by the judiciary for
individuals and entities;

(3) Reduction of the time presently required of judges to process
cases which will ultimately settle;

(4) Reduced cost per dispute resolved by the judicial branch of
government over time;

(5) Provide for the maximum poss1ble use of existing community
resources for dispute resolution purposes.'”

The program continues to maintain the dual goals of saving both time
and money for the court and litigants, as well as increasing access to the
system and providing a better form of justice for the litigants. In the
evaluation of the 13th Circuit pilot project, the research was designed to
ascertain the impact of mediation on the pace, cost and quality of case
processing, as well as the effect of mediation on the workload of
judges."* Specific questions were designed to ascertain the quality of
the mediation agreements.”* While the research program in Florida has

" See FINAL ReroORT 1985, supra note 75, at 5-6.
W Id, at 6.
' PINAL REpORT 1986, supra note 58, at 1.
" KARL D. ScxuLTz, FLORIDA ALTERNATIVE DISPUTE RESOLUTION DEMONSTRATION PROJECT:
AN EMPIRICAL ASSESSMENT viii (1990).
' Id, at 2. The methodology included the following questions relating to quality:
1. Is there a difference in compliance rates between mediation cases and those seftled in
court?
2. Do the participants feel the mediation process provides them thhgxeater access to
justice?
3. Do the participants feel mediation cases are as “fair” as cases decided by a judge?
Id
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not been exhaustive, initial studies and anecdotal stories indicate that
Florida has been able to achieve both goals—increased efficiency and
quality agreements through mediation."*

F. Qualifications of Mediators

Under the first mediation statutes in Florida, which governed CDS
and family mediation,'” there was no mention of the individual media-
tors in terms of duties or qualifications. In practice, the CDS mediators
were from varied backgrounds and the family mediators tended to have
advanced degrees.'®* The commentary to the recommendations of the
Legislative Study Commission’s 1985 report states very clearly the
objective that the “high standards for excellence be pursued in recruiting
and maintaining a qualified panel of mediators and arbitrators,”" and
the 1987 legislation included the provision that “[t}]he Supreme Court
shall establish minimum standards for qualifications ... for mediators
... who are appointed pursuant to this act.”?

Upon passage of the statute, Chief Justice McDonald appointed an ad
hoc committee of the supreme court to make recommendations to the
court on appropriate mediation and arbitration rules to adopt.” The
nine-member committee, carrying forward the recommendation of the
1985 Legislative Study Commission, recommended to the court that
mediation qualifications should be dependent on the type of mediation
that one was pursuing.'”® The committee recommended that there be
separate qualifications for county mediators, family mediators and circuit
mediators.'”® In addition, the committee recommended, and the court

" Id. at 23.

" See PLA. STAT. ANN. § 44.101 (West 1986), repealed by Fla. Laws ch. 90-188; see also FLa.
STAT. ANN. § 44.201 (West 1985).

8 See James J. Alfini, Florida’s Court Sponsored Mediation Programs: A Statistical Profile, FLA.
Disp. ResoL. CENTER Newst. (Fla. Dispute Resolution Ctr.), Summer 1987, at 2-3. A survey
conducted by the FDRC during 1986-87 revealed that 92% of the family mediators had advanced
degrees. Sixty-one percent possessed law degrees and 31% possessed other graduate degrees. Id.

" See FINAL RePORT 1985, supra note 57, at 11.

® FLA. STAT. ANN. § 44.306 (West 1987).

! Fla. Admin. Ord. (July 24, 1987) (on file with Clerk, Florida Supreme Cout).

2 See FINAL RupoRT 1985, supra note 57, at 11.

12 Id. Specifically, the new rules state the following qualifications.

(2) County Court Mediators. For certification by the Supreme Court, a mediator of
county court matters must:
(1) complete a minimum of 20 hours in a training program certified by the
Supreme Court;
(2) observe a minimum of 4 county court mediation conferences conducted by
a court certified mediator and conduct four ... mediation conferences under the
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adopted, a “grandfather provision,” which enabled any individual who
had been mediating court cases prior to the adoption of the rules to
continue to mediate even if the individual did not meet the new educa-
tional and experiential qualifications.’” Despite reports to the contrary,
no one in Florida who had been mediating prior to the adoption of the
rules was prohibited from continuing to mediate.'”

supervision and observation of a court certified mediator; and

(3) be of good moral character; or

(4) be certified as a circuit court mediator or family mediator.

(b) Family Mediators. For certification a mediator of family and dissolution of
marriage issues mmust:

(1) complete a minimum of 40 hours in a family mediation training program
certified by the Supreme Court;

(2) have a masters’ degree or doctorate in social work, mental health, behavioral
or social sciences; or be a physician certified to practice adult or child psychiatry;
or be an attorney or a certified public accountant licensed to practice . . . ; and have
at least 4 years practical experience in one of the aforementioned fields; or have 8
years family mediation experience with a minimum of 10 mediations per year;

(3) observe 2 family mediations conducted by a certified family mediator and
conduct 2 family mediations under the supervision and observation of 2 certified
family mediators; and

(4) be of good moral character.

(¢) Circuit Court Mediators. For certification a mediator of circuit court matters, other
than family matters, must:

(1) complete a mininmum of 40 hours in a circuit court mediation training
program certified by the Supreme Court;

(2) be a member in good standing of the Florida Barwnthatlwst 5 years of
Florida practice and be an active member of the Florida Bar within one year of
application for certification. . . . [or be] a retired judge who was a member of the
bar in the state in which the judge presided ...;

(3) observe 2 circuit court mediations conducted by a certified circuit mediator
and conduct 2 circuit mediations under the supervision and observation of a certified
court mediator; and

(4) be of good moral character.

FrA. Rutes 10.010(a)-(c), reprinted in 604 So. 2d 764, 765 (1592).

' Fra. RuLes 10.010(d), reprinted in 604 So. 2d 764, 765 (1992), This section provides that
“[m]ediators who have been duly certified as circuit court or family mediators before July 1, 1990,
shall be deemed qualified as circuit court or family mediators pursuant to these rules.” Id.

' In an intetview with NIDR Forum, SPIDR Commission on Qualifications Chair Linda Singer
was posed the following question: “Has there been any instance of a dispute resolver being stopped
from practicing because of new laws?"” Her response was, “Yes. In Florida, for example, many county
court mediators who wished to be trained to mediate civil or family court referrals were precluded
under new legislation from doing so by their lack of professional credentials as lawyers, therapists,
or accountants.” Producing Principles that Guide Standards, DisPute ResoLutioN ForuM (Nationat
Institute for Dispute Resolution) May 27, 1989, at 11. However, this was not accurate in the
following ways: (1) the question specifically addressed individuals who were stopped from practicing.
Under the “grandfather” provision, anyone who had previously been mediating was permitted to
continue to mediate and was eligible for certification. (2) There has never been a prohibition on
individuals from completing Supreme Court certified training programs even if they do not meet the
qualifications for certification. Thus anyone, including ‘county mediators,” who wished to be trained
as family or circuit mediators is permitted to do so. See FLa. RuLes 10.010(d).
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The cornerstone of each set of qualifications was a non-waivable
training requirement,”” which ranged from a minimum of a twenty-hour
course certified by the Florida Supreme Court for county mediators,'”’
to a minimum of a forty-hour course certified by the Florida Supreme
Court for family and circuit mediators.”® During the summer of 1988,
the Dispute Resolution Center sponsored three regional mediation training
programs to provide the requisite training for individuals who were
currently mediating for the courts.” The supreme court adopted
training program standards for each type of mediation in 1989.'

In addition to training, the rules require special educational and
experiential background for family and circuit mediators.”® Once again,

'* Even individuals who were eligible for cestification under the grandfather provision of FLA.
R. Civ. P. 1.760(d) (1988) were required to complete the minimum training specified in the rules for
the particular type of mediation in which certification was sought. FLA. R. Civ. P. 1.760(d)(2) (1988).

The Supreme Court Committee on Mediation and Arbitration Training to date has considered
more than 15 requests for waivers on the training requirement and has not recommended that any be
granted. The chief justices have routinely accepted these recommendations.

7 FrA. Rures 10.010(aX1), reprinted in 604 So. 2d 764, 764 (1992). In 1988, Chief Justice
McDonald appointed a Supreme Cowrt Committee on Medistion and Arbitration Training to: 1)
recommend policies and procedures concemning the certification of mediator and arbitrator training
programs; 2) review applications for the cetification of such training programs and making
recommendations to the supreme court; 3) propose examination standards; and 4) assist the Supreme
Court by making other recommendstions relating to implementation of the provisions of the new
rules governing mediator and arbitrator qualifications and treining, as deemed necessary. See Fla.
Admin. Ord. (April 19, 1988) (on file with Clerk, Florida Supreme Court).

* Completion of separate family and circuit courses are required for individuals seeking to
qualify as both family and circuit mediators. See MasoN & PRress 1, supra note 70, at D-4 to D-11.

' The trainings were held in Tallahassee, Tampa and Miami and spproximately 300 individuals
perticipated. The concept behind the initial training was to combine county, family and circuit
mediators for the first three days of training (20 hours). County mediators, having completed their
requirements, were excused. During the last two days, the family and circuit mediators were divided
to concentrate on their chosen area. This concept was rejected for use in future training programs.
See generally In re Rules Governing Qualifications for Mediators, Fla. Admin. Ord. (July 7, 1989)
(on file with Clerk, Florida Supreme Court).

¥ Id. at 2. To date, the Florida Supreme Court has certified four circuit mediation training
programs and eleven family mediation training programs under the 1989 standards. The training
program standards include experiential requirements for trainers and training assistants, treining
methodology, subject matter, program evalustion, student to faculty ratio and recestification. Id. The
standards are currently under review and a comprehensive revision is expected within the coming
year. The FDRC prepared a packaged county mediation training program which was certified by the
supreme court and used by the local county court mediation programs. MASON & Press I, supra note
70, at D-1 to D-3.

¥ Fra. Ruces 10.010(bX1) - (2), (cX1), reprinted & 604 So. 2d 764, 765 (1992). It should be
noted that the qualifications established by the Florida Supreme Court refer strictly to those cases that
the courts refer to mediation. Under current Florida law, there is no regulation of private mediators.
Initially, the presiding judge referred the case to mediation and appointed the mediator. FLa. R. Civ.
P. 1.720(f) (1988). In 1990, the rules were amended to allow the parties 10 days, after the order of
referral to mediation, to select a mediator. Jd. at R 1.720(f)(1) (1990). The parties may agree upon
a certified mediator or any other individual who is “otherwise qualified by training or experience to
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the requirements vary based on the type of mediation to be conducted.
For county mediators, no specific educational or experiential qualifica-
tions are required.'®

For family mediators, the current educational requirements are that a
mediator have a masters degree or doctorate in social work, mental
health, behavioral or social sciences; or be a physician certified to
practice adult or child psychiatry; or be an attorney or certified public
accountant licensed to practice in any United States jurisdiction.'® At
the time these rules were initially adopted by the court, there were no
other states that had established these types of qualifications. The
rationale for the selection of these professions is clear. First, persons
educated in the mental health/behavioral science area were representative
of many of the initial mediators for family matters. Similarly, attorneys
were deemed to have the educational training that is useful with respect
to the legal issues that are involved. Finally, CPAs were included because
divorces often involve disputes concerning the financial division of the
marital property. As this division can have significant financial and tax-
related consequences, a CPA may be an effective mediator in these types
of cases.'™ The additional experiential requirement of at least four years
of practical experience in one of the above mentioned fields was also
included in the original rules.'” In 1990, however, the supreme court
amended the rules to allow eight years of family mediation experience,
with a2 minimum of ten mediations per year, to substitute for the
educational and experiential requirements."*

In addition to completion of mediation training, circuit mediators
must either be members of the Florida Bar with five years of Florida
practice or retired judges who were members of the bar in the state in
which the judge presided.””” In 1989-90, the Supreme Court Committee

mediate all or some of the issues in the particular case.” Id. at R. 1.720(f1)B).

¥ Bra. Ruces 10.010(a), reprinted in 604 So. 2d 764, 764-65 (1992).

14, at R. 10.010(b)2).

4 It should be noted that the original qualifications were meant to be inclusionary rather than
exclusionary. Potentially effective professions were included as possible backgrounds. Any profession
not listed was excluded from potential mediator service.

" PFra. RuLes 10.010(bX2), reprinted in 604 So. 2d 764, 764 (1992).

I,

7 For certification under FLA. RULES 10.010(c)(2), & mediator of circuit court matters, other than
family matters, must:

(2) Be a member in good standing of the Florida Bar with at least five years of
Florida practice and be an active member of the Florida Bar within one year of application
for centification. This paragraph notwithstanding, the chief judge, upon written request
setting forth reasonable and sufficient grounds, may certify as a circuit court mediator a
retired judge who was a member of the bar in the state in which the judge presided. The
judge must have been a member in good standing of the bar of another state for at least
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on Mediation and Arbitration Rules'® studied the qualification require-
ments—specifically the appropriateness of designating that retired judges
as a class were necessarily qualified to be mediators.”® A minority
report filed with the committee’s petition recommended that the rule be
expanded to enable non-Florida lawyers to become certified circuit
mediators based on the rationale that permitting the certification of non-
Florida judges, but excluding non-Florida lawyers, was both illogical and
unnecessarily restrictive.'

A second minority report, which later became a majority committee
opinion, recommended that the rules be revised to allow the parties
greater freedom in the selection of their mediator.! The court adopted
this recommendation and created what has come to be known as the “ten-

five years immediately preceding the year certification is sought and must meet the
training requirements of (cX1).
Id,

¢ In July 1989, Chief Justice Ehrlich appointed a special committee on mediation and arbitration
rules to: evaluate the rules of civil procedure and make recommendations for revisions; to recommend
a standard of conduct for mediators and arbitrators; to recommend necessary statutory revisions; and
to make such other recommendations as would improve the use of mediation or arbitration to
supplement the judicial process. See In re Special Committee on Mediation and Arbitration Rules,
Pla. Admin. Ord. (July 26, 1989) (on file with Clerk, Florida Supreme Court).

' In 1990, the rule on qualifications for circuit mediators was amended and reorganized to reflect
the preference for Florida aftorneys to serve as circuit mediators. The rule allows for the chief judge
to certify retired judges upon written request setting forth reasonable and sufficient grounds. FLaA.
Rures 10.010(cX2), reprinted in 604 So. 2d 764, 765 (1992). According to the committee’s report
to the court, the rationale for the rule amendment was that

experience has shown retired, out-of-state judges, after appropriate training, have
experienced success as mediators in certain circuits where they have been certified. The
decision to certify these individuals despite their absence of legal training in Florida,
however, is left to the chief judges of each circuit who would have an opportunity to
review specific applications.
PLORIDA SUPREME COURT STANDING COMMITTEE ON MEDIATION AND ARBITRATION RULES, FINAL
ReporT P-12 (1989) [hereinafier StanpmNG CoMMITTEE]. It must be noted that despite the adoption
of this rule, the statute was amended at the same time and the chief judge no longer cettifies any
mediators. In practice, this rule is implemented by the requirement that retired judges include with
their application for state certification to the supreme court a letter from the chief judge of any
judicial circuit. This letter must express the chief judge’s support for the certification of the retired
judge.

" STANDING COMMITTEE, supra note 139, at F-12 to F-13.

“! The original recommendation of the committee would have created a ten-day window for the
parties to select a mediator, but would have limited the selection to a certified mediator. Although
the report was submitted as a minority opinion, it had received the endorsement of a majority of the
committee prior to oral arguments on the rules recommending the current language of FLa. R. Civ.
P. 1.720(f) (1990). STANDING COMMITTEE, supra note 139, at F-4 to F-6, The recommendation was
based on the rationale that since the requirements for cestification as a circuit medistor are so
restrictive, the parties are left with an unnecessarily narrow pool of individuals from which to choose.
The committee was particularly concerned about those cases in which the parties may wish to have
a technical expert or nationally prominent medistor who may not be a retired judge or Florida
asttomey. Id. at F+4 to F.5.
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day rule” under which parties have ten days, from the order of referral to
mediation, to agree on a mediator—a mediator that may be a certified or
non-certified mediator. The theory of this approach is that if the court is
not designating the mediator, then the court need not be as concemed
about the qualifications of the mediator. Presumably, requiring that the
parties mutually agree upon their mediator will provide a sufficient
safeguard.'? If the parties are unable to agree on a mediator, the court
will appoint a certified mediator by rotation or some other manner
adopted by administrative order of the chief judge of the circuit.'

The 1990 rule revisions relating to the qualifications of mediators also
included the expansion of the mentorship requirement.'” Under the
1988 rules, only the county mediators were required to observe and
conduct mediations under observation and supervision prior to their
certification.”® Based on the two years of experience under the rules,
the Supreme Court Committee on Mediation Training recommended to
the Supreme Court Committee on Mediation and Arbitration Rules that
individuals seeking certification as family and circuit mediators should
also be required to satisfy this criterion.'* In addition, the commitiee
recommended that for county cases the co-mediation requirement was not

2 Initjal reports from the circuits indicate that parties are selecting their mediators in greater than
90% of all circuit cases. MASON & Press I, supra note 70, at 5-1. The rule does not have direct
impact on the county cases since under FLA. R Civ. P. 1.750 (1990), the court can sppoint the
county mediator immediately after pretrial. The percentages for family mediator selection are
undoubtedly lower because of the proliferation of court progrems and the fact that cases may
automatically be referred to these programs pursuant to local administrative order.

'* FLa. R. Civ. P. 1.720(f) (1990). Rotation lists are prepared at the FDRC from the information
provided on the mediator’s application for certification. These lists are provided to the circuits every
four to six weeks. In addition to the chronological rotation list updates broken down by type—county,
family, and circuit—each circuit also receives an alphabetical comprehensive list of all certified
mediators. MASON & Press [, supra note 70, at 5-1.

™ Fra. RuLes 10.010(a)(2), (bX3), (cX3), reprinted in 604 So. 2d 764, 764-65 (1992). The
requirement is called a “mentorship” rather than an apprenticeship since the expectation is that
individuals will not be as rigorously supervised as one would expect from the traditional
apprenticeship model.

* FLa. R. Cv. P. 1.760 (1988).

" Retired Judge Frank Orlando, Chairperson of the Supreme Court’s Committee on Mediation
and Arbitration Training, made the following recommendations, inter alis, to the ules committee at
the public hearing: 1) an apprenticeship requirement should be added for family and circuit mediators;
2) there should be a statewide system for certification and decertification of mediators through the
Florida Supreme Court and an imposition of registration fees to support the FDRC; 3) continuing
education for mediators should be mandated; 4) the grandfather provision of 1.760(d) should be
sunset; 5) an objective exam should be instituted to test the mediator’s knowledge of the rules, statute,
and standards; and 6) retired judges should not mediate in areas in which they sit as senior judges.
SurREME COURT STANDING COMMITTEE ON MEDIATION AND ARBITRATION RULES, SUMMARY OF
PusLic HeariNg C-1 (September 13, 1989) (on file with the Kentucky Law Joumnal).
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proving to be a workable solution¥ A more effective mentorship
would involve both observing four mediators and conducting an
additional four mediations under observation and supervision. Afier the
adoption of the mentorship requirement, The Dispute Resolution Center
convened a meeting of national experts to assist in the development of
policies to implement this proposed requirement.'

The final 1990 addition to the qualifications was the specification that
all mediators seeking certification must be “of good moral character.””'*
In practice this has translated into the requirement that all applicants for.
certification submit two letters of reference attesting to the applicant’s
moral character.'”

The final component relating to qualifications was incorporated in
May 1992 when the supreme court adopted the Rules for Certified and
Court-Appointed Mediators.”™ These rules are divided into three parts.
Part I contains the qualifications to be certified for each type of court
mediation;'? Part II contains the standards of conduct for mediators;'*?
and Part III contains the rules of discipline.'”™ The 1988 legislation
authorized the supreme court to promulgate the standards of conduct and
rules of discipline, and the Standing Committee on Mediation and
Arbitration Rules, when appointed in 1989, was directed to make
recommendations to the supreme court on a code of conduct. During the
1989 session, the legislature adopted a judicial immunity provision for all
mediators who were appointed pursuant to court-order, which became
effective October 1, 1990. This law made the need for supreme court
action even more apparent. The committee submitted a recommended
code of conduct in its 1989 report, but was unable to reach a consensus
on the rules of discipline. Because the court decided not to adopt the
standards until an enforcement mechanism could be formulated, the

“? STANDING COMMITTEE, supra note 139, at F-11.

' Joseph Stulberg chaired the group consisting of Baruch Bush, Lela Love, Tim Salius, and
several Florida mediators. The recommendations were instrumental in shsping the administrative
order that adopted the new criteria. Jir re Rules Governing Certification of Mediators, Fla. Admin.
Ord. (Dec. 1, 1990) (on file with Clerk, Florida Supreme Cout).

'* PLA. RuLes 10.010(a)(3), (bX4), (cX4), reprinted in 604 So. 2d 764, 764-65 (1992).

'* In re Rules Governing Certification of Mediators, Fla. Admin. Ord., at 2-3 (December 1, 1990)
(on file with Clerk, Florida Supreme Cout).

! See PROPOSED STANDARDS OF PROFESSIONAL CONDUCT FOR CERTIFIED AND COURT
APPOINTED MEDIATORS, reprinted in 604 So. 2d 764, 764 (1992) (court adopts proposed changes to
procedural rules for mediation and arbitration).

2 PrA. Rures 10,010, reprinted in 604 So. 2d 764, 764 (1992).

2 Id. at R. 10.020.

™ Id. at R. 10.160.

¥ “A mediator appointed pursuant to § 44.102 shall have judicial immmnity in the same manner
and to the same extent as a judge.” FLA. STAT. ANN. § 44.107 (West 1990).
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committee continued to work on the standards and rules. In 1991, the
committee’s recommendations were submitted to the court. The code of
conduct adopted by the court includes standards on the mediation
process,’ self determination,’” impartiality,’”® confidentiality,'
professional advice,'® fees and expenses,'® training and education,'®
advertising,'® and relationship with other professionals.’®

G. Scope of the Program

Florida took an early initiative and made a commitment to a
comprehensive civil mediation program that allowed the presiding judge,
pursuant to rules adopted by the supreme court, to refer to mediation all
or any part of a filed civil action.'"™ Despite this broad grant, there are
some limitations on the scope of the program. Under the 1988 rules of
civil procedure, parties were allowed to move to dispense with mediation
“if the issue to be considered had been previously mediated or arbitrated
between the same parties pursuant to Florida law.”'® The grounds for
moving to dispense were expanded in 1990 to include issues that are
strictly questions of law or violations of the exclusions under the rules of
civil procedure,'” or where other good cause is shown.'®

The general rules governing mediation also contain specific exclu-
sions from referral. These include appeals from rulings of administrative
agencies, bond estreatures, forfeitures of seized property, habeas corpus
and extraordinary writs, bond validations, declaratory relief, and other
matters as may be specified by administrative order of the chief judge in
the circuit.'®

' Fra. RuLes 10.050, reprinted in 604 So. 2d 764, 765 (1992).

¥ Id. at R. 10.060.

% Id. at R. 10.070.

¥ Id. at R. 10.080.

' Id. at R. 10.090.

* Id. at R. 10.100.

' Id. at R. 10.120,

' Id, st R. 10.130.

“ Id. at R. 10.140.

' FLA. STAT. ANN. § 44.102 (West 1990).

* FLA. R. Civ. Proc. 1.700(b) (1988).

7 Pra. R. Civ. Proc. 1.710(b) (1990).

® Id. at R. 1.700(b).

* Id. at R 1.710(b). The 1988 version of the rules contained an additional exclusion: any
litigation expedited by statute or rule, except issues of parental responsibility. Fra. R. Civ. P.
1.710(bY(7) (1988). The Supreme Court Standing Committee on Mediation and Arbitration Rules will
be recommending to the Court that the exclusion list be amended in the following manner: subject
to the following exceptions, any civil case may be ordered or referred to mediation upon motion or
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The most controversial issue that Florida faced regarding the scope of the
program related to family mediation cases that involve allegations of domestic
violence.'” Neither the 1982 family mediation statute nor the 1988
comprehensive mediation statute addressed the issue of referral of these cases
to mediation.'” The 1982 statute provided that “[t]he court on its own
motion or on motion of a party may refer the parties to [family mediation or
conciliation] service[s].”*"* The 1988 statute allowed for the referral of any
contested civil action, if an appropriate mediation program has been
established in the circuit or county over which the court has jurisdiction.'”

During the 1989 legislative session, Senator Helen Gordon Davis, on
behalf of the Supreme Court Committee on Mediation and Arbitration Rules,
of which she was a member, filed a bill to amend Chapter 44 to make referral
to mediation of family issues mandatory upon the establishment of an
appropriate mediation program.”™ This legislation provided an exemption
from mandatory referral for those cases in which there was a history of
domestic violence."” On the floor of the house the bill was amended from
a mandatory referral to a discretionary referral, but the language involving the
exception for domestic violence was retained as originally stated.'™ The
language that became law was the following:

stipulation of the parties, sua sponte, as an altemative to arbitration, or in conjunction with arbitration,
if the judge or the parties determine the case to be of such a nature as to provide benefit to the
litigants or the court. The exceptions are: (1) bond estreatures; (2) habeas corpus and extraordinary
writs; (3) bond validations; (4) civil or criminal contempt; or (5) other matters as may be specified
by administrative order of the chief judge in the circuit. Rules Commiltee Readies Revision
Recommendations, FLA. Disp. Res. CENTER NewsL. (Florida Dispute Resolution Center) Spring 1993,
at 1-2. This will provide consistency with the arbitration exclusions and better represent the
appropriate exclusions.

'® PLA. STAT. ANN. § 25.385(2)(a) (West 1992) defines domestic violence as any assault, battery,
sexual assault, sexual baftery, or any criminal offense resulting in physical injury or death of one
family or household member by another, who is or was residing in the same single dwelling unit. For
a more completo discussion of the issues relating to domestic violence see Special Issue on Mediation
and Spouse Abuse, T MEDIATION Q. 4 (Summer 1990).

M See infra notes 172-73 and accompanying text.

' BLA. STAT. ANN. § 44.101(2) (West 1982), repealed by Fla. Laws ch. 90-92.

W § 44.302(1) (West 1988). Establishment of an appropriate mediation program was
interpreted to mean that mediators were available, rather than that the court had established a program
where mediators were employed by the court.

' The proposed amendment, Senate Bill 237 (1989), provided:

(1) Except as provided in rules promulgated by the Supreme Court, a court:

(c) shali refer all issues relating to custody, visitation or child support with the
exception of those cases where there is any history of domestic violence, to mediation, if
an appropriate mediation program has been established in the circuit or county over which
the court has jurisdiction [emphasis added].

= Id.
% See 1. of the H.R. (Florida House of Representatives), 449 (May 10, 1989).
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(1) Except as provided by rules promulgated by the Supreme Court, a
court:

(c) May refer all issues relating to custody, visitation, or child
support with the exception of those cases where there is any history
of domestic violence, to mediation, if an appropriate mediation
program has been established ... .!"”

This language created great confusion among both the judges
referring cases to mediation and the mediators. The amended language
seemed to suggest that where there was a history of domestic violence,
the court was prohibited from sending that case to mediation. There was,
however, no definition provided for what constituted a “history of-
domestic violence.” Many circuit judges were cautious about their
referrals to mediation, which resulted in a dramatic decrease in court-
ordered mediation.'”” The legislation that was intended to increase the
use of family mediation was in practice having the opposite effect.

In order to reverse the trend that was unwittingly created during the
1989 legislative session, a second amendment to the provision was
offered during the 1990 legislative session.'” The proposed language
was signed into law with an effective date of October 1, 1990. The new
language provided that if a family mediation program had been estab-
lished, cases were to be referred to mediation unless the court finds that
“there has been a significant history of domestic abuse which would
compromise the mediation process.”® This language has proven to be
effective in striking a balance between allowing mediation to proceed
where it would be beneficial,”™ while not mandating mediation in cases
where it would not be advisable.

H. Policies and Mechanics
Florida’s mediation referral system is based upon trial judge discretion

rather than state mandate. This approach is founded on the premise that
the presiding trial judge, together with the parties, is in the best position

' PLA. STAT. ANN. § 44.102(2) (West 1950).

' The Sixth Judicial Circuit reported that more than 90% of their petitions for divorce contained
some allegation of domestic violence.

' FLA. STAT. ch. 44 (1990).

™ PLA. STAT. ANN. § 44.102(2)(b) (West 1990).

W See Linda K. Girdner, Mediation Triage: Screening for Spouse Abuse in Divorce Mediation,
7 MEDIATION Q, 365, 365-76 (Summer 1990).
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to determine if a case is appropriate for referral to mediation.' Once
the trial judge orders the case to mediation, the state rules regarding time
frames for scheduling mediation conferences and for the completion of
mediation are triggered.”™ These state rules provide a general parameter,
but throughout the rules the judge and parties are provided with the
option of extending time frames or changing the requirements to fit the
needs of their individual cases.

Once mediation is ordered, a mediation conference is held subject to
an established set of procedures. Under the Florida rules, the mediator is
given the authority to adjourn the mediation conference at any time'®
and to meet privately with any party or counsel,’™ and is to “be in
control of the mediation and procedures to be followed” at all times,'®
While counsel are permitted to communicate privately with their clients,
mediation may proceed in the absence of counsel, at the discretion of the
mediator and by agreement of the parties, unless otherwise ordered by the
court.'™

At the conclusion of the mediation, the mediator may, with consent
of the parties, identify for the court any pending motions or outstanding
legal issues, discovery or other action, which if resolved or completed,
would facilitate the possibility of a settlement.® Mediators have no
duty to write the agreement themselves, but the standards of conduct
require the mediator to ensure that the agreement is appropriately
memorialized. Mediators have a duty to discuss with the participants the
process for formalization and implementation of the agreement.' :

The rules unequivocally state that if the parties do not reach an
agreement, the mediator shall report the lack of agreement without any
comment or recommendation. The rationale behind this rule is to

12 See FLa. R. CIv. P. 1.700(a) (1990).

'® The rules indicate a preference for an expedited mediation process whezein the first conference
will be held within 60 days of the order of referral. See FLA. R. Civ. P. 1.700(a)(1) (1990). Motions
to dispense with or defer mediation must be filed within 15 days of the order of referral. Id. at R.
1.700(b)-(c). Also, mediation is to be completed within 45 days of the first mediation conference. Jd.
at R. 1.710(a). In addition, the referral to mediation is not to interfere with discovery, which is
permitted to continue throughout mediation, #d. at R. 1.710(c), and a party may move for interim or
emergency relief at any time. Id. at R 1.720(a). For family cases, mediation is to be completed
within 75 days of the first conference, 7d. at R. 1.740(e), and in no event shall small claims mediation
conferences be held more than 14 days after the pretrial conference. Id. at R. 1.750(b).

™ Id. at R. 1.720(c).

8 Id. at R. 1.720(e).

™ Id. at R. 1.720(d).

W Id.

"™ Id, at R. 1.730(a). But see infra note 190 and accompanying text.

™ Pra. RuLes 10.010, reprinted in 604 So. 2d 764, 764 (1992).

" Pra. R. Cv. P. 1.730(a) (1950).
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preserve the benefits of mediation by encouraging the uninhibited
exchange of information in an effort to reach mutually acceptable
agreements. ,

While the comnerstone of Florida’s court-connected mediation
procedures is the parties’ appearance at mediation conferences, it is clear
the participation of the parties is encouraged and expected. While it is
tempting to require the parties to negotiate in good faith during media-
tion, such a requirement would contain numerous pitfalls.” Instead of
requiring this good faith participation during mediation, Florida’s
approach has been to provide, via the mediation conference, the
opportunity for the major players in the case to be present at the same
time, in the same place, while focused on the case at a point in time prior
to having the case set for trial’ The 1990 revisions to the rules
illustrate the importance of having the necessary parties present if
mediation is to be successful'® Based on the judiciary’s experience
under the original rules, the parties, counsel of record (if any), and, where
applicable, insurance representative with full authority to settle, were
considered to be critical to the effectiveness of court-ordered media-
tion.”™ Furthermore, the committee made clear the distinction between

¥ See Avril v. Civilmar, 605 So. 2d 988, 990 (Fla. Dist. Ct. App. 1992), in which the court held
that there was no basis to impose sanctions or punishment connected with the mediation process
because “[i]t is clearly not the intent to force parties to settle cases they want to submit to trial before
a jury. There is no requirement that a party even make an offer at mediation, let alone offer what the
opposition wants to settle.” Id.
¥ The vast majority of cases seftle before trial, but often not until they are “on the courthouse
steps.” See STEPHEN LANDSMAN ET AL., WHAT T0 po UNTIL THE LAwyER CoMes 139-40 (1977).
 The rule was changed from: “The court, upon written notice from the mediator that any party
has failed to appear after receiving written notice and without good cause, may apply appropriste
sanctions ....” FLA. R Cv. P. 1.720(b) (1988), to:
If a party fails to appear at a duly noticed mediation conference without good cause, the
court upon motion shall impose sanctions . . . . [U]nless stipulated by the parties, a party
is deemed to appear at a mediation conference if the following persons are physically
present:
(1) The party or its representative having full authority to settle without further
consultation; and
(2) The party’s counsel of record, if any; and
(3) A representative of the insurance carrier for any insured party who is not such
carrier's outside counsel and who has full authority to settle without further
consultation.
Fra. R. Civ. P. 1.720(b) (1990). Note that the general rules do not apply to family or small claims
mediation in which a party to family mediation is deemed to appear at a mediation conference if'the
named party is physically present. Id. R. 1.740(d). Furthermore, if a party to a small ¢laims mediation
gives counsel or another representative authority to settle the matter, the party need not appear in
person. Id. R. 1.750(c).
" An exemption was carved out for public entities that are required to conduct business under
Fra. Stat. ch. 286 (Florida’s open government law), under which such entities were deemed to
appear by the physical presence of a representative with full authority to negotiate and recommend
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mandating attendance as opposed to mandating seftlement. Thus,
attendance is required, while settlement is not.'”

An additional, albeit unintended, benefit of the attendance require-
ment for court-ordered mediation is that the parties must be present.
While it is true that the vast majority of cases will seftle without going
to trial, the settlements often occur during negotiations between the
attorneys—outside the presence of the parties to the dispute.””® By the
actual presence of the parties, even without their active participation in
the mediation, it can be hoped that the disputants will achieve a greater
understanding of their case, and as a result will be more satisfied with the
ultimate agreement.

CONCLUSION

Court-connected mediation programs are revolutionizing the
traditional legal system of litigation. As the court systems reach out to
embrace these programs, it is important that the policy and procedural
details described above are considered, developed, evaluated and
continually revised. By tradition, mediation is a flexible process. When
properly implemented, a court-connected mediation program, established
via a statewide office, provides this flexibility.

settlement to the appropriate decision-making body of the entity. FLA. R. Cv. P. 1.720(b) (1990).
" The committee’s explanation for the recommended change includes the following language:
‘“While there is no intent in this rule to mandate any party to settle any case in mediation, it is the
intent to have each party participating in a mediation directly vested with the ability to resolve the
dispute.”” STANDING COMMITTEE, supra note 139, st F-4.
™ See DONALD GIFFORD, LEGAL NEGOTIATION: THEORY AND APPLICATIONS, 82 (1989).






