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72 HAMLINE LAW REVIEW [Vol. 6

the head of the treatment facility or the proposed patient. Follow-
ing this demand, the hearing must be held within five days of the
“date of demand,” excluding Saturdays, Sundays, and legal holi-
days.'®> The term “date of demand” is undefined but likely means
the date the demand is filed. The demand is, after all, made on the
court. If the hearing is not timely held after such a demand, the
proposed patient must be discharged. For good cause shown the
court can, however, extend the time for hearing an additional ten
days. Again, “good cause shown” should be narrowly construed to
avoid subversion of the statute. The penalty for failure to hold an
immediate hearing within the alloted time is discharge of the patient
if he is being held under court order. However, the petition need
not be dismissed.

At least five days’ notice that a hearing will be held must be
given to the proposed patient, the patient’s attorney, the petitioner,
the Commissioner of Public Welfare if the proposed patient is not a
Minnesotan, and others as the court may direct.'®* At least two
days’ notice of the specific date of the hearing must be given to the
same persons.'®* Notice to the proposed patient may be waived by
his counsel. Note that the statute no longer requires notice “by the
court.” Thus, as in the preliminary notices, notice should be given
by petitioner.

The court must notify all those receiving notices of the hearing,
except the proposed patient’s attorney, that they also have a right to
be present and testify. However, anyone unnecessary for the con-
duct of the hearing may be excluded by the court, except those
whose presence is requested by the proposed patient.'®®

The proposed patient has a right to be present at all proceed-
ings. The right to be present may be waived if the waiver is on the
record and determined to be freely given.'®” In rare instances the
court may exclude a proposed patient who is “seriously disruptive”
or who is “totally incapable of comprehending and participating in

183. 1d.

184. /4., subd. 2.

185. /d.

186. The purpose of the provision allowing the court to exclude unnecessary persons
from the hearing is to protect the privacy of the proposed patient. For example, the court
might exclude reporters or casual courtroom observers who have no connection to the pro-
ceeding. Those whose presence is requested by the proposed patient must be allowed to
attend. This insures that the proceeding will be open to outside scrutiny if the proposed
patient so requests.

187. MINN. STAT. § 253B.08 subd. 5 (1982).
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41] CIVIL COMMITMENT ACT: 1982 73

the proceedings.”'®® At the hearing, the proposed patient must not
be so under the influence of the medication or other treatment that it
hampers his participation in the hearing. If the discontinuance of
the medication or treatment is deemed not in his best interest, then a
record of the medication or treatment given in the prior forty-eight
hours shall be presented at the hearing.'®®

The hearing need not be in the courthouse but must be in a
“courtroom.” This room may be in a treatment facility but it must
meet standards prescribed by local court rule.'”® In a nutshell, the
courtroom must be separate from treatment areas of the hospital
and must provide adequate room to separate the participants in the
proceeding. The hearing must be conducted in a manner consistent
with orderly courtroom procedure.'®" This alters prior law which
. mandated a hearing as “informal as may be consistent with orderly
procedure and in a physical setting not likely to have a harmful ef-
fect on the mental health of the proposed patient.”!*? There is now
a move toward formalizing the commitment process. There is little
reason not to hold the vast majority of hearings at the courthouse.
This will clearly distinguish the judicial proceeding from the psychi-
atric case conference. The cost of transporting proposed patients is
probably less than having the court personnel travel. Very few pro-
posed patients are too physically ill to travel or suffer any harm
from the trip. If the proposed patient is temporarily too ill, a contin-
uance would be possible.

Both parties may present and cross-examine witnesses, and the
court may in its discretion receive the testimony of anyone else.'*?
All relevant evidence shall be admitted at the hearing. This does

188. MinN. R. Civ. CoMMITMENT 10. Before excluding a proposed patient who is “seri-
ously disruptive,” the court should make specific findings, on the record, of the proposed
patient’s behavior. Since exclusion should occur only “in rare instances,” only disruption
which renders it impossible to continue the hearing should result in exclusion.

Prior to excluding a proposed patient on the grounds that he is “totally incapable of
comprehending and participating in the proceedings,” a hearing should be held at which the
parties can produce evidence concerning that subject. The proposed patient should be at
that hearing. Clearly, no proposed patient should be excluded on this ground over his objec-
tion since an objection indicates an ability to “participate” in the proceeding. However, the
converse does not hold true. Since the Act permits exclusion only for “total” incapacity, the
mere lack of an objection to exclusion would not be sufficient to justify exclusion,

189, MINN. STAT. § 253B.08 subd. 5 (1982).

190. MiINN. R. Civ. COMMITMENT 9.02, sets forth minimum standards for courtrooms
which are located in treatment facilities.

191. MINN. STAT. § 253B.08 subd. 6 (1982).

192. MINN. STAT. § 253A.07 subd. 13 (1980) (repealed August I, 1982).

193. MINN. STAT. § 253B.08 subd. 4 and 7 (1982).
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74 HAMLINE LAW REVIEW [Vol. 6

not alter the usual standards, for the same provision requires that
the court’s determination be made “upon the entire record pursuant
to the rules of evidence.”'** Commitment is a “massive curtailment
of liberty,”'?*> and “[t]he loss of liberty produced by an involuntary
commitment is more than a loss of freedom from confinement.”!¢
The dangers inherent in hearsay and the consequences of its admis-
sion are as significant in commitments as in criminal cases. Hearsay
"should be admissible only under an exception to hearsay rule. Reli-
able hearsay may be admissible under one of the catch-all excep-
tions.'”” However, the general hearsay rule should be followed,
including adequate prior notice of the intent to use it.'*®

The report of a court-appointed examiner is inadmissible un-
less the examiner is present and available for examination or the
parties agree.'”® The new law omits the formerly explicit point that
the opinions of the examiners are not binding on the court.?® Given
the ultimately legal nature of the proceeding, however, it is clear
that the decision is for the court and not the examiners.

The standard of proof is clear and convincing evidence.?®!
There was need for clarification because dictum in Lausche v. Com-
missioner of Public Welfare*** suggested a stricter standard,>®® and
in Addington v. Texas,*® the United States Supreme Court cited
Minnesota as a state requiring proof beyond a reasonable doubt.

The court must commit the proposed patient if it finds that he is
either mentally ill, chemically dependent, or mentally retarded and

194, /d.

195. Humphrey v. Cady, 405 U.S. 504 (1972).

196. Vitek v. Jones, 445 U.S. 480, 492 (1980).

197. MinN. R. Evip. 803(24), 804.

198. See 4 LouiseLL & MUELLER, FEDERAL EVIDENCE 472, 491 (1980).

199. MinNN. STAT. § 253B.08 subd. 4 (1982).

200. MINN. STAT. § 253A.07 subd. 13 (1980) (repealed August 1, 1982).

201. MiNN. STAT. § 253B.09 subd. 1 (1982). This is consistent with Addington v. Texas,
441 U.S. 418 (1978), and State ex re/ Do¢ v. Madonna, 295 N.W.2d 356 (Minn. 1980). But
see Matteston, /nvoluntary Civil Commitment: The [nadequacy of Existing Procedural and
Substantive Protections, 28 UCLA L. Rev. 906, 925-28 (1981).

202. 302 Minn. 65, 225 N.W.2d 366 (1974).

203. /d. at 369. At proceedings to determine whether to grant petition to release patient
committed as MI & D, the probate court of appeals panel reversed the commissioner’s order
to discharge. The patient asserted that the standard of proof at these supplementary pro-
ceedings must be proof beyond a reasonable doubt that the patient is mentally ill. The
Minnesota Supreme Court responded to this argument as follows: “Although this is the
necessary standard to be employed with regard to the initial commitment . . . we cannot
extend it to supplementary proceedings. . . .” /d.

204. 441 U.S. at 431 n. 5.
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41} CIVIL COMMITMENT ACT: 1982 75

there is no less restrictive alternative to commitment.>® As noted
earlier, the definitions of all three mental conditions include the re-
quirement that the person has recently demonstrated that he is a
danger to himself or to others.?®® This element is constitutionally
required.?”’

Any mental impairment will actually be inferred from behav-
ior.2%® Thus, the statute properly focuses on past behavior by requir-
ing a demonstrated failure to care for oneself or a demonstrated risk
to another. Moreover, the findings must “specifically state the pro-
posed patient’s conduct which is a basis for determining that each of
the requisites for commitment is met.”>*® Documentation of past
behavior is crucial given the fledgling status of prediction in the
mental health field and the well established fact that past behavior is
the best predictor of future behavior.'

If commitment is ordered, the court’s findings must list the less
_restrictive alternatives which were rejected and the reasons for rejec-
tion.?''" The court must find that there is no suitable alternative in-
cluding, but not limited to, dismissal of the petition, voluntary
outpatient care, voluntary admission to a treatment facility, appoint-
ment of a guardian or conservator, or release before commitment to
the care and custody of another person or to an agency on condi-
tions guaranteeing care and treatment of the proposed patient.?'?
This section is similar to the old provision.?'* The Act adds the pos-
sibility that release could be to “an agency”. This opens significant
possibilities to explore new alternatives to commitment, for exam-
ple, release to a hospital. No one against whom criminal proceed-
ings are pending can be released under this section.

205. MINN. StaT. § 253B.08 subd. 1 (1982).

206. *“Mentally ill” see supra note 17 and accompanying text. “Chemically dependent”
see supra note 13 and accompanying text. “Mentally retarded” see supra notes 35-36 and
accompanying text.

207. *“Assuming that that term can be given a reasonably precise context and that the
‘mentally ill’ can be identified with a reasonable accuracy, there is still no constitutional
basis for confining such persons involuntarily if they are dangerous to no one and can live
safely in freedom.” O'Connor v. Donaldson, 422 U.S, 563, 575 (1975).

208. See Morse, A Preference for Liberty: The Case Against Involuntary Commitment of
the Mentally Disordered, 70 CaL. L. REv. 54, 59-62 (1982).

209. MINN. STAT. § 253B.08 subd. 2 (1982).

210. See MEEHL, CLINICAL V.S. STATISTICAL PREDICTION (1954). See also Cocozza &
Steadman, The Failure of Psychiatric Predictions of Dangerousness: Clear and Convincing Evi-
dence, 29 RUTGERs L. REv. 1084 (1976).

211. MINN. STAT. § 253B.08 subd. 2 (1982).

212. MINN. STAT. § 253B.09 subd. 1 (1982).

213. MINN. STAT. § 253A.12 subd. | (1980) (repealed August 1, 1982).
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76 HAMLINE LAW REVIEW [Vol. 6

A guardian or conservator of the person has the power to estab-
lish the place of abode for the incapacitated person.?'* A ward or
conservatee, however, may not be admitted to any “state institution”
except pursuant to commitment.?'> Note, however, that the Com-
missioner of Public Welfare as guardian or conservator of a men-
tally retarded ward can admit a ward or conservatee to a state
institution for up to ninety days in any calendar year for “temporary
care.”?!® This would be a less restrictive alternative than commit-
ment for mentally retarded wards of the Commissioner.

The burden to establish that there is no less restrictive alterna-
tive to commitment rests on petitioner, for it is an essential element
of his case. This is grounded in the principle that even where the
goal is worthy, it “cannot be pursued by means that broadly stifle
fundamental personal liberties when the end can be more narrowly
achieved.”?'” This burden is not carried merely by alleging that a
particular outcome is best or clinically the most appropriate for the
proposed patient. It is also important from a clinical point of view
that less restrictive alternatives be ruled out. There is evidence that
too many people are institutionalized and that institutionalization is
often dysfunctional.?'®

The least restrictive alternative principle has a second applica-
tion in the Act. Once it is determined that the criteria for commit-
ment have been met, and that there is no alternative available less
restrictive than involuntary treatment, the court must determine
which treatment facility can meet the proposed patient’s needs con-
sistent with the statutory “right to treatment” provisions, in the least
restrictive manner.?'® This is a separate question from whether less
restrictive alternatives to commitment itself exist. This is a question
of the destination of the committed patient.

The term “least restrictive manner” is not defined in the Act.
Often, the relative degrees of restrictiveness between two alterna-
tives are obvious. Thus, being committed to an outpatient medica-

214. MINN. STAT. § 525.56 subd. 1 (1982).

215. /d.

216. MINN. STAT. § 252A.11 subd. 3 (1982).

217. Shelton v. Tucker, 364 U.S. 479, 488 (1960). See a/so Lake v. Cameron, 364 F.2d
657 (D.C.Cir. 1966); Welch v, Likins, 373 F. Supp. 487, 501-02 (D. Minn. 1974); Lessard v.
Schmidt, 349 F. Supp. 1078, 1096 (E.D. Wis. 1972), vacated and remanded on other grounds,
414 U.S. 473 (1974); Note, Less Drastic Means and the First Amendment, 18 YALE L. J. 464
(1969).

218. See Chambers, Alternatives to Civil Commitment, 70 MicH. L. Rev. 1107 (1972),
Kiesler, Mental Hospitals and Alternative Care, 37 AM. PSYCHIATRY 349 (1982).

219. MINN. STAT. § 253B.03 subd. 7 (1982); MINN. STAT. § 253B.09 subd. 1 (1982).
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41] CIVIL COMMITMENT ACT: 1982 71

tion clinic in one’s home community is clearly less restrictive than
being committed to a state hospital. Other comparisons are not so
clear. Some would argue that commitment to a state hospital is less
restrictive than commitment to a board and care home located in a
high crime area of a city. Similarly some might argue that it is less
restrictive to be committed to the security hospital than to be kept
on a locked ward at an “open” hospital.

Several factors should be considered in making the restrictive-
ness determination. The degree to which the patient’s normal pat-
tern of life is disrupted is an important factor. Thus, while the
campus-like setting of a state hospital may appear more pleasant
than the inner city setting of a community treatment facility, the
latter may more closely approximate the life from which the patient
has come, and to which he will return. Second, attention should be
paid to the treatment methods used by the facility. Facilities which
use aversive or deprivational techniques should be viewed as more
restrictive than those emphasizing positive reinforcement and vol-
untary participation in treatment. Lastly, the views of the patient
should not be overlooked in determining restrictiveness. In the long
run, the patient’s cooperation and trust is critical in insuring success-
ful treatment. _

It seems most appropriate to request the pre-petition screening
team to designate an appropriate facility in the event that commit-
ment is ordered.??® Of course the petitioner may request another
facility. The requirement that the least restrictive treatment facility
be used suggests that commitment to outpatient care is possible.
The definition of “treatment facility,”??! is broad enough to encom-
pass an outpatient facility. A fine line would appear to exist, how-
ever, between those appropriate for voluntary outpatient treatment,
and hence not commitable, and those who may be committed to
outpatient care.???

220. The pre-petition screening unit must determine whether there are alternatives less
restrictive than commitment. This should entail a study of the proposed patient’s treatment
needs. The pre-petition screening unit should be able to recommend a facility which can
meet those needs in the least restrictive manner.

221. MINN. STAT. § 253B.02 subd. 19 (1982).

222. Some patients who refuse voluntary treatment may participate in outpatient treat-
ment as committed patients simply because they have been ordered by the committing court
to do so. Others may participate as committed patients because they are aware that the
consequence for failure to participate is commitment on an in-patient basis.

It follows that the committing court should not reject outpatient treatment as a disposi-
tion merely because the proposed patient would not voluntarily cooperate with such treat-
ment. The relevant questions are, first, whether such treatment would meet the proposed
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78 HAMLINE LAW REVIEW [Vol. 6

If commitment is ordered, a copy of the findings of fact, conclu-
sions of law and of the order must accompany the patient “at the
time of admission.”??® The law is clear but will create a logistical
problem. Hopefully this provision will be amended to allow the
committing court administrative leeway, seventy-two hours,
perhaps.

VI. PosT-COMMITMENT

The initial commitment period is not more than six months,?**

unless the person is mentally ill and dangerous to the public??® or
the petition resulting in the commitment was filed while the person
was committed and the petition results in a period of continuous
commitment.?”® This changes the old law significantly. Formerly
the only finite commitment related to inebriates; a first commitment
could last no longer than forty-five days; subsequent commitments
for inebriety terminated by law in not more than eighteen
months.??’ Commitments for an indefinite period are very likely
unconstitutional 228

The head of the treatment facility must file a treatment report
with the committing court® [at] least 60 days but not more than 90
. . . days after the commencement of the initial commit-
ment. . . .”?*® This “commencement of the initial commitment” is
from the date of the order for commitment. The patient must be
discharged and the proceedings terminated if this report is either not
timely filed, or describes the patient as not in need of further institu-
tionalization.®® If the patient is discharged before sixty days, then
the report is due at the time of discharge.

This report must contain the following: a diagnosis with sup-
porting data; an anticipated discharge date; a detailed description of
the discharge planning process; a suggested aftercare plan; an opin-
ion on whether further care and treatment are needed and the evi-

patient’s treatment needs, and, second, whether the proposed patient would cooperate with
such treatment if he is ordered to do so and knows the consequence of failure to do so.

223. MINN. STAT. § 253B.10 subd. 1 (1982).

224. MINN. STAT. § 253B.09 subd. 5 (1982).

225. See MINN. STAT. § 253B.02 subd. 17 (1982).

226. See supra text accompanying note 117.

227. MINN. STAT. § 253A.07 subd. 17 (1980) (repealed August 1, 1982).

228. See Comment, Substantive Due Process Limits on the Duration on Civil Commitment
Jor the Trearment of Mental Iliness, 16 Harv, C.R.-C.L. L. REv. 205 (1981).

229. MINN. STAT. § 253B.09 subd. 5 (1982).

230. 4.
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dence supporting this conclusion; whether further care and
treatment must be provided in a treatment facility and the evidence
supporting this conclusion, whether the head of the facility believes
continued commitment is statutorily justifiable and documentation
supporting this conclusion. This information must be in narrative
form,?*! and a copy must be sent to the patient and his attorney. No
hearing is necessary after this report is filed.

In addition to the sixty to ninety day report, a second report is
required either upon discharge or at the end of the initial six month
commitment period, whichever is sooner.??? If the report is not
timely filed, the patient must be discharged and the proceedings ter-
minated.?** In this report, the head of the treatment facility must
state his opinion as to whether continued treatment is necessary. If
this opinion states the patient is #os in need of further commitment,
he must be discharged.?** If the opinion is that continued commit-
ment is necessary, the court must hold a hearing before making a
final decision.”®> A representative of the treatment facility is the
moving party at the hearing 3¢

Continued Commitment

The hearing must be held within fourteen days after the com-
mitting court receives the report of the head of the treatment facil-
ity.#? For good cause shown, the court may continue the hearing.
At least five days notice of the time and place of the hearing must be
given to the patient, his attorney, the original petitioner, and others
as the court may direct.

Continued commitment is unjustified unless, after a hearing,
the court finds that the patient continues to be mentally ill, retarded,
or chemically dependent, commitment is required for the protection

231. The Minnesota Supreme Court Study Commission’s Report found that many re-
ports by the hospital to the court were extremely brief and conclusory. “Most reports state
conclusions and recommendations with no supporting factual-behavioral basis.” Final Re-
port, supra note 7, at 45. To remedy this and meet the Act’s requirement that reports be in
“narrative form,” the report should specify the facts which underlie its conclusions and
recommendations.

232, MINN. STAT. § 253B.12 subd. 1 (1982).

233. /d., subd. 2.

234, /d.

235. MINN. STAT. § 253B.12 subd. 4 (1982). The patient, after consulting with counsel,
may waive this hearing. MINN. STAT. § 253B.12 subd. 6 (1982).

236. This is appropriate because the facility will have the most knowledge of the patient
at this point.

237. MINN. STAT. § 253B.12 subd. 5 (1982).
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of the patient or others, and there is no alternative to commit-
ment.>*® The standard of proof is once again clear and convincing
evidence.®® There is, however, an apparent difference between the
criteria for continued commitment of the mentally ill and those for
the chemically dependent and mentally retarded. Continued com-
mitment of the mentally ill does not require a finding of a recent
attempt or threat to physically harm self or others, or a recenr failure
to provide essentials for oneself.>*® However, it must be found this
type of behavior is “likely” to occur.**! A finding that a person con-
tinues to be mentally retarded®®? or chemically dependent®® is re-
quired for continued commitment of these persons. It must be
recalled, however, that the definitions of “mentally retarded” and
“chemically dependent” include behavioral components.?** Taking
this along with the language requiring a finding that continued com-
mitment is the only alternative, it is clear that the Act requires the
usual grounds for commitment to exist before continuing the com-
mitment of the chemically dependent or mentally retarded.

Not requiring a recent, overtly dangerous act or threat before
ordering continued commitment of the mentally ill raises some in-
teresting constitutional questions.*** In any case, the basis of the
court’s decision should be the behavior of the patient in the treat-
ment facility. Mere conclusions about his expected behavior or his
current lack of “insight” should not justify continued confinement.
If continued commitment is ordered, the findings of fact and conclu-
sions of law must state specifically the behavioral basis for the deter-
mination, that the statutory criteria for commitment continue to be
satisfied, the alternatives considered and the reasons they were
rejected .24

If, after the required hearing, the court finds the patient meets

the statutory criteria for continued commitment as mentally ill, the
court must determine the probable length of needed commitment.**’

238. /4., subd. 4.

239. See MINN. STAT. § 253B.08 subd. 1 (1982).

240. See supra text accompanying notes 30-32.

241. MINN. STAT. § 253B.12 subd. 4 (1982).

242, MINN, STAT. § 253B.13 subd. 2 (1982).

243, 1d., subd. 3.

244. See supra note 35 (“mentally retarded”) and note 13 (“chemically dependent”™).

245. See, e.g., Comment, Police Power Commitmenis, 13 UNiv, ToL. L, REv. 421, 437 n.
85 (1982).

246. MINN. STAT. § 253B.12 subd. 7 (1982).

247. MINN. STAT. § 253B.13 subd. 1 (1982).
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The length of continued commitment cannot exceed the lesser of the
recommended length or twelve months.

The statute is not free from ambiguity, but it appears the maxi-
mum total length of commitment for a person mentally ill, including
the initial period of six months, is eighteen months. The statute
states that “[n]Jo period of commitment shall exceed this length of
time?*® or twelve months, whichever is less.”* The words “no pe-
riod” may indicate that the total length of commitment is twelve
months. More likely they acknowledge the fact that there are two
periods of commitment; the initial period, limited to six months, and
a continued period limited to twelve months. Further, the twelve-
month limit noted above is allowable after a hearing which may be
held as much as six months following the original order for commit-
ment. Legislative clarification would undoubtedly be useful.

At the expiration of the total eighteen-month period of commit-
ment, only a new petition can cause further commitment.”*® The
same burden and standard of proof as apply at the six-month hear-
ing on continued commitment also apply at the proceeding follow-
ing the eighteen-month commitment.*! The length of this
consecutive commitment resulting from a new petition cannot ex-
ceed the lesser of twelve months or the probable length of commit-
ment needed. Presumably, at the end of the lesser of twelve months
or the period found probably necessary, the continued commitment
provisions would again apply and another twelve-month period
could be added. Thus, a consecutive commitment could result in up
to twenty-four months of additional confinement before yet another
petition were needed. However, if a time gap exists between the
expiration of a continued commitment and the filing of another peti-
tion, the usual provision for a six-month initial commitment period
will apply again.

Indeterminate continued commitment can be ordered if the
court finds, after receiving the six-month treatment report, that a
person continues to be mentally retarded.”> The Act is unclear as
to the mentally retarded patient’s right to a hearing before an order

248. For example, the judicially determined probable length of continued commitment.

249, MINN. STAT. § 253B.13 subd. 1 (1982).

250. /4. The new petition and determination thereon are governed by the provisions for
the original commitment.

251. Hd.

252. MINN. STAT. § 253B.13 subd. 2 (1982). Note that the definition of “mentally re-
tarded person” requires both below average intellectual abilities and behavioral evidence of
likely harm to self or others. See MINN. STAT. § 253B.02 subd. 14 (1982).
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for indeterminate commitment. On one hand, the provision regard-
ing the duration of the continued commitment suggests that indeter-
minate commitment of the mentally retarded can occur without a
hearing, since it allows such an order after only a review of the treat-
ment report.>*> On the other hand, the provision for review of com-
mitments>** requires a hearing before continued commitment of the
mentally retarded.

Continued commitment for a chemically dependent person can
be ordered after a hearing for up to one year. Again a total of eight-
een months is potentially involved. The subdivision states: “[T]he
court shall order the continued commitment of the person for a pe-
riod of time not to exceed one year.”?*> Continued commitment re-
quires a finding that the person continues to be chemically
dependent. If commitment beyond this eighteen-month period is
sought, a new petition and hearing will be required.?* The length
of the initial commitment pursuant to this successive petition is the
lesser of twelve months or the probably necessary time. As in the
case of mentally ill persons,’ only if the commitment periods are
consecutive will the initial period of six months be avoided.

VII. ProvVISIONAL DISCHARGE FOR PERSONS NOoT COMMITTED
AS MENTALLY ILL AND DANGEROUS

The Act specifies in considerable detail procedures governing
provisional discharge and revocation of provisional discharge. It
does not, however, explicitly define the term “provisional dis-
charge.” In practice, a provisional discharge entails a release from
the hospital or other treatment facility to a less structured setting in
the community. The characteristics of a provisional discharge are
outlined by the substantive provisions of the Act.>*® A provisional
discharge is a discharge of the patient without a discharge of the
commitment.>*® The provisional discharge may entail conditions or
restrictions on the patient, some of which may subsequently serve as
grounds for revoking the provisional discharge. A provisional dis-
charge is often used as an intermediate step between commitment to

253. MINN. STAT. § 253B.13 subd. 2 (1982).

254, MINN. STAT. § 253B.12 subd. 4 (1982).

255. MINN. STAT. § 253B.13 subd. 3 (1982) (emphasis added).
256. /1d.

257. MINN, STAT. § 253B.13 subd. 1 (1982).

258. MINN. STAT. § 253B.15 (1982).

259. 1d4., subd. 1.
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a hospital and full, outright discharge. The procedures for those
committed as mentally ill and dangerous differ from those for per-
sons committed under the other categories and are discussed later in
this article. In both cases, though, the Act calls for notice and op-
portunity for a hearing concerning the revocation of a provisional
discharge, and sets forth the grounds upon which provisional dis-
charge can be revoked.

For persons not committed as mentally ill and dangerous, the
new Act, like the old law, provides that the head of the treatment
facility may grant a provisional discharge.>*® The patient must have
an “aftercare plan” which specifies, among other things, the ex-
pected length of time for the provisional discharge, and the condi-
tions or restrictions on the patient. The plan must also contain the
conditions upon which the provisional discharge may be revoked.
The provisional discharge terminates, making the discharge abso-
lute, on the date specified in the plan, unless the provisional dis-
charge is extended or revoked.®' No provisional discharge can
extend beyond the end of the commitment period as set by the
court.??

Revocation

The Act authorizes the head of the treatment facility to revoke
provisional discharges for two reasons. There must be either a vio-
lation of a material condition of the provisional discharge plan
which creates a need to return the patient to the facility, or a serious
likelihood that the safety of the patient or others will be jeopard-
ized.?s®> In order to establish the latter ground, conditions similar to
those necessary to support an initial commitment must be shown.?*

The Act takes a middle-ground in defining permissible grounds
for revocation. It does not permit revocation for naked violations of
the provisional discharge plan. Such revocations might result in
people being returned to the hospital who did not medically belong
there. Provisional discharge plans often contain three kinds of con-
ditions. Some are intended to protect the patient or the public from

260. 7d.

261, /4.

262. Where appropriate, the court could extend the commitment period for a person on
provisional discharge provided that the criteria for continued commitment are met.

263. MINN. STAT. § 253B.15 subd. 2 (1982).

264. Failure to provide food, clothing, shelter, medical care, or an attempt or threat to
seriously harm self or others physically may result in revocation of the provisional dis-
charge. /4.
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harm.?%> Other conditions are intended to benefit the patient and
speed his recovery.* A third category of conditions might be de-
scribed as administrative. They are imposed to enable social serv-
ices agencies to provide service to the provisionally discharged
person, and to monitor the provisional discharge plan.?’ Clearly, a
violation of a condition of the second category might not indicate a
need to return the individual to the treatment facility, while a viola-
tion of a condition in the first would cause greater concern. Hospi-
talization for violation of the second or third type of condition
would be punitive rather than therapeutic. The Act also avoids the
other extreme which is allowing revocation only under the same
conditions as the initial commitment. Making revocation too diffi-
cult might cause heads of facilities to be more cautious, thus deter-
ring or delaying releases on provisional discharge.

As mentioned above, the Act conditions revocation upon either
a showing that the criteria similar to those for initial commitment
are met, or upon a showing that the patient has violated the provi-
sional discharge plan, and that the violation creates a need to return
to the facility. The last phrase is not defined. Presumably, a need to
return to the facility would have to be connected to the purpose of
confinement in a facility. As suggested, “punishment” for violating
the provisional discharge plan would not, in these authors’ view,
constitute “need” to return to the facility. Likewise, a likelihood of
physical harm need not be shown in order to establish necessity.
Rather, the Act would appear to allow revocation as a means of
intervening at a somewhat earlier stage of a crisis, with the aim of
averting more serious deterioration.?®

Revocation is commenced by the head of the treatment facility
serving a notice of intent to revoke on the patient, his attorney and
the designated agency. Any party, including the designated agency,
may request the head of the facility to revoke.?®® Prior to taking

265. For example, a requirement that the patient take his psychiatric medication, refrain
from using drugs, or refrain from possessing firearms.

266. For example, a requirement that the patient attend recreational sessions at a local
club.

267. The requirement that the patient notify the social service agency of a change in
address.

268. The most common example of this situation might be a provisional discharge plan
which requires the patient to take certain medication. The violation of that provision might
create the need to return the patient to the hospital to restabilize even though the mental
condition has not yet deteriorated to the point where an initial commitment could be
justified.

269. MINN. STAT. § 253B.15 subd. 3 (1982).
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such a step, however, the designated agency must notify the patient
of the possibility of revocation. All possible steps must be taken to
avoid revocation. Such steps would entail attempts to meet the pa-
tient’s needs without returning him to the treatment facility. For
example, if the need for revocation is evidenced by the patient’s fail-
ure to provide shelter for himself, the first step in avoiding revoca-
tion would be to attempt to provide shelter.

No hearing is held unless the patient or another interested per-
son requests a hearing.?”® Upon such a request, the head of the fa-
cility must file a petition for review with the committing court.
Alternatively, the patient or other interested person can file the peti-
tion for review. The committing court must hold a hearing on the
revocation within fourteen days or within five days of a request for
an immediate hearing.?’! If no one requests a review hearing within
fourteen days of service of notice of intent to revoke, the revocation
becomes final and the court may order the patient returned to the
facility without a hearing.

In general, the Act contemplates that notice and hearing, if re-
quested, will precede a return to the facility. However, in an emer-
gency, the court may order the patient returned to the facility prior
to a review hearing.?’? In order to take this extraordinary step, the
court must find that immediate return is necessary in order to avoid
serious, imminent physical harm. _

The first sixty days of a provisional discharge are excepted from
the procedural requirements described above.?”> During that time
period, the head of the facility may revoke a provisional discharge
without providing the notice and opportunity for hearing otherwise
required. Although the Act is somewhat unclear as to what grounds
the head of the facility may rely upon to revoke during the sixty-day
period, it appears that the grounds are the same as those applicable
to the remainder of the commitment period.?’* The rationale for

270. 7d., subd. 4.

271. Id. The burden of proof at the hearing is on the party seeking revocation. This
might be the designated agency or the treatment facility from which the patient was provi-
sionally discharged.

272. MINN. STAT. § 253B.15 subd. 5 (1982).

273. Id., subd. 6.

274. The Act says the head of the treatment facility may revoke “upon a finding that
either of the conditions set forth in subd. 1 [of MINN. STAT. ANN. § 253B.15 (West 1982)]
exists.” Subdivision | does not set forth two conditions as suggested by this language, al-
though it does refer to the conditions imposed on the patient. Subdivision 2 does set forth
the conditions upon which revocation is normally permitted. These authors believe the ref-
erence to subdivision 1 is an error. It is subdivision 2 of MINN, STAT. ANN. § 253B.15 (West

HeinOnline -- 6 Hamline L. Rev. 85 1983



86 HAMLINE LAW REVIEW [Vol. 6

excepting the first sixty days from the procedural requirements is
that simplifying the procedure for revocation will encourage treat-
ment facilities to be more liberal in granting provisional discharges.

The Act contains provisions governing the extension of provi-
sional discharges.””> No hearing is provided. The extension of a
provisional discharge cannot extend the commitment beyond the
period designated by the committing court.?”®

The Act contains changes which allow a patient on provisional
discharge to return voluntarily to the treatment facility without
causing a revocation of the provisional discharge.””” Under prior
practice, a patient on provisional discharge could return to the facil-
ity in only two ways: as an informal patient, or as a committed pa-
tient.”’® In the first case, the commitment would be discharged. In
the second, the provisional discharge would be revoked. The head
of the hospital could choose which alternative to offer the patient.
The new law adds a third alternative. The patient can return “tem-
porarily from provisional discharge.”?’ Under this alternative,
both the commitment and the provisional discharge remain in effect.
The patient would be free to leave the facility at any time as if he
were an informal patient, but remains subject to the provisional dis-
charge plan. This new provision adds a flexible tool which will al-
low treatment facilities to shape treatment programs more
accurately to meet the individual needs of their patients without an
artificially induced change in legal status. Under prior practice, re-
turn to the treatment facility from provisional discharge was prob-
lematic because it involved a change in status. The change will be
particularly useful where patients on provisional discharge suffer a
temporary setback which can best be remedied by a short stay in the
hospital. For example, a patient on provisional discharge may have
stopped taking his medications. The treating physician may feel
that patient needs to be hospitalized briefly in order to restabilize
him on the medications. If the patient is willing, there is no need,
under the Act, to revoke the provisional discharge merely to have
the patient in the hospital for a brief period for a discrete purpose.

1982) which should govern the revocation process during the first sixty days of provisional
discharge.

275. MINN. STAT. § 253B.15 subd. 7 (1982).

276. /4., subd. 8.

277. Hd., subd. 10.

278. Flick v. Noot, No. 4-78 Civil 359 (D. Minn. 1979). Stipulated agreement dated
April 30, 1979, { IV.B., Minn. Dept. Pub. Welfare Policy Bull. 75-37 (1975).

279. MINN. STAT. § 253B.15 subd. 10 (1982).
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VIII. JuDIiCIAL RELEASE

The Act retains provisions of the old law allowing a patient to
petition the court for release from commitment.?’® The procedures
remain essentially unchanged, with four exceptions. The new law
makes clear what was implicit in the old, that this petition for re-
lease 1s unavailable to those committed as mentally 1ll and danger-
ous.?®! Second, the new law provides that the patient as well as any
interested person may petition for an order that further institution-
alization is not required. Under the old law, only “interested per-
sons” could petition and some argued that this term excluded
patients.?®? Third, the new law omits any reference to “restoration
to capacity.” The reference in the old law was a vestige of prior law,
under which commitment entailed a finding of legal incompetency.
Finally, the new law provides for the appointment of examiners in
connection with the hearing on the petition for release. Carrying
over the process of the initial commitment hearing, the law provides
that only one examiner need be appointed. A second examiner of
the patient’s choosing is to be appointed only upon request. The
burden of proving mental capacity appears to be on the patient.?®

IX. COMMITMENT AS MENTALLY ILL AND DANGEROUS

In general, the initial commitment of a person as mentally ill
and dangerous to the public follows the same procedures as those set
forth for the other disability groups.?®* The main differences are
that MI & D commitments may be made indeterminate, while com-
mitments for mentally ill and chemically dependent must be deter-
minate,*® and the discharge and release provisions for MI & D are
different and more stringent than for the others.?®® These differ-
ences are intended to make it more difficult for patients labeled
“dangerous to the public” to obtain release from commitment. By
permitting indeterminate commitments of those committed as MI &

280. Compare MINN. STAT. § 253B.17 (1982) with MINN. STAT. § 253A.15 subd. 2 (1980)
(repealed August 1, 1982).

281. See In re K.B.C., 308 N.W.2d 495 (Minn. 1981).

282. MINN. STAT. § 253A.19 subd. 1 (1980) (repealed August 1, 1982).

283. See In re Restoration of Masters, 216 Minn. 553, 13 N.W.2d 487 (1944); Lausche v.
Comm’r of Pub. Welfare, 302 Minn. 65, 225 N.W.2d 366 (1974), cerr. denied, 420 U.S. 993
(1975).

284. MINN. STAT. § 253B.18 (1982). )

285. Compare MINN. STAT. § 253B.18 subd. 13 (1982) with MinN, STAT. § 253B.18 subd.
3 (1982).

286. MINN. STAT. § 253B.18 subd. 15 (1982).
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D, the Act places the burden on the committed patient to prove that
he is entitled to release. In order to be released, an MI & D patient
must, therefore, convince the fact-finder that he is no longer danger-
ous. This is an extremely heavy burden, for a number of reasons.
First, the prediction of dangerousness, or a lack thereof, is an inex-
act science. The burden of this inexactness will fall on the patient
who desires a discharge, rather than on the petitioner who desires to
maintain the commitment. Second, past behavior will be considered
probative of the patient’s future behavior. However, generally the
MI & D patient who is seeking a discharge will have been hospital-
ized for some period of time immediately preceding the considera-
tion of his request for a discharge. The fact that hospitalization
entails structure and supervision will be used to undercut the predic-
tive significance of a history of non-dangerous behavior while hospi-
talized. Finally, even the speculative possibility that the patient
might engage in violence may be enough to deter some deci-
sionmakers from certifying that the patient is no longer dangerous.
Such speculation might not, however, be sufficient to sustain a find-
ing that the patient remains dangerous. The net effect of making MI
& D commitment indeterminate is that it is extremely difficult for
patients with this type of commitment to obtain discharges. The dif-
ficulty stems from the nature of the patient’s burden, which requires
him to prove a negative fact, based upon an inexact science, and a
data base which is of questionable relevance. As a result, some pa-
tients who are no longer in fact dangerous may be denied a dis-
charge because they are unable to prove that they will not be
dangerous in the future. The burden is on the petitioner to prove his
case by clear and convincing evidence.?*’

The Act suggests, though it does not say so explicitly, that a
commitment as MI & D may be made only upon a petition alleging
that the person is mentally ill and dangerous to the public. The Act
refers to a “petition alleging that a proposed patient is mentally ill
and dangerous to the public,” in specifying the procedures to be
used in MI & D cases.?®® Although the Act does not specifically
prohibit a commitment as MI & D without such an explicit plead-
ing, basic principles of due process would require that the proposed
patient have advanced notice of the allegations being made against
him. The Civil Commitment Rules of Procedure support this con-

287. MINN. STAT. § 253B.18 subd. 1 (1982). This burden is required for the original MI
& D commitment, presumably the same standard would be required for release.
288. d.
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clusion. They require that the petition in a commitment case “spec-
ify the disposition sought.””?%°

The commitment must be reviewed at the end of sixty days.>°
On the basis of the review, the court has three options. The person
may be committed as MI & D for an indeterminate period, or as
mentally ill only for a determinate period,”' or discharged from the
commitment.?> The procedures surrounding the review of the MI
& D commitment following the first sixty-day period are somewhat
unclearly stated in the Act, but are clarified in the Civil Commit-
ment Rules of Procedure.??

In the authors’ view, the legislature intended to require a hear-
ing prior to the indeterminate commitment of a person as mentally
ill and dangerous. This conclusion follows from a close reading of
the language of the Act, and is made explicit in the Civil Commit-
ment Rules of Procedure.?*

The new Act retains the basic framework of the old law relating
to transferring and discharging people committed as MI & D.?**
The power to make modifications in the commitment is vested in the
Commissioner of Public Welfare, who may act only after receiving a
favorable recommendation from the Special Review Board.?*®

The new law provides for time limitations to govern the Special
Review Board’s consideration of petitions. Interested parties must
be notified of the date of the Special Review Board hearing within
forty-five days of the filing of the petition.?®” Although the language
of the Act is ambiguous on this point, it seems that this passage in-
tends that the hearing and not merely the notice, must be held

289. MiNN. R. Civ. CoMMITMENT 1.02. The old law contained no such pleading re-
quirement, explicitly or implicitly.

290. MINN. STAT. § 253B.18 subd. 2 (1982).

291. Governed by MINN. STAT. § 253B.15 (1982) discussed supra at note 259-280.

292. The third alternative, though only implicit in the Act, is explicit in MiNN. R. Civ.
COMMITMENT 12.02.

293. Minn. R. Civ. COMMITMENT 12,

294. MINN. R. Civ. COMMITMENT 12.01.

295. MINN. STAT. § 253B.18 subd. 5 (1982) replaces MINN. STAT. § 253A.15 subd. 2
(1980) (repealed August 1, 1982).

296. The Act does not specify the membership of the Special Review Board. MIiNN.
STAT. § 253B.18 subd, 4 (1982). This omission is clearly due to a typographical error, and
will likely be remedied during the next legislature. In the interim, the Commission of Public
Welfare will probably continue the practice, required by prior law, of appointing three-
member Special Review Boards. Of these three, one was required to be a physician quali-
fied in the diagnosis of mental illness or mental retardation; one was required to be an
attorney; and no member could have any connection with the Department of Public Wel-
fare. MINN. STAT. § 253A.16 subd. 5 (1980) (repealed August 1, 1982).

297. Minn. Stat. § 253B.18 subd. 5 (1982).
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within forty-five days of the filing of the petition.”® The Commis-
sioner must issue his order within fourteen days of receiving the
Special Review Board’s recommendation. The Commissioner’s or-
der can be effective no sooner than fifteen days after it is issued.?”

Transfer or Discharge

The Act sets out factors to be considered in determining
whether to transfer or provisionally discharge a patient. In either
case, the Commissioner must find that the action can be accom-
plished with a “reasonable degree” of safety or protection for the
public’® This standard acknowledges the imprecision of predic-
tions of dangerousness.®*' No ironclad guarantee of safety is
required.

The Act sets out three criteria for the discharge of a person
committed as MI & D.* First, the person must be “capable of
making an acceptable adjustment to open society.” Second, the per-
son must be no longer dangerous to the public. Third, it must be
found that the person “is no longer in need of inpatient treatment
and supervision.”?”® Under the old law, a person could be dis-
charged upon a finding that he could make “an acceptable adjust-
ment in society.”*** Under the Act, the person must be able to
adjust to an “open” society. This change was intended to address
the specific problem arising when a person committed as MI & D
has been provisionally discharged to a prison to serve a prison sen-
tence previously imposed. Under the old law, the person could ar-
gue that he had made, and would continue to make, an acceptable
adjustment in the society in which he found himself — the prison.
The addition of the term “open” apparently is intended to preclude
this interpretation of the term “society.”

In Johnson v. Noot ,** the Supreme Court construed for the first

298. If the 45-day limit applies only to the notice, and not to the hearing, it would pro-
vide little if any protection to the patient, because there is no requirement governing the
length of time which may follow the notice prior to a hearing. Since a hearing before the
Special Review Board is a necessary precondition to obtaining release, it would be appropri-
ate to require that the hearing be held promptly upon request.

299. MINN. STAT. § 253A.15 subd. 2(2) (1980) (repealed August 1, 1982) provided that
the order could not be effective any sooner than 30 days after entry thereof.

300. MINN. STAT. § 253B.18 subd. 6, 7, & 5 (1982).

301. See Johnson v. Noot, 323 N.W.2d 724, 728 (Minn, 1982).

302. MINN. STAT. § 253B.18 subd. 15 (1982).

303. /4.

304. MINN. STAT. § 253A.15 subd. 2(2) (1980) (repealed August 1, 1982).
305. 323 N.W.2d 724 (Minn. 1982).
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time the language of the old law limiting discharges to those patients
capable of making an acceptable adjustment in society. The Com-
missioner of Public Welfare argued that he and the Special Review
Board had discretion to determine whether the patient was “danger-
ous in the ordinary sense of that word, irrespective of the patient’s
mental condition.”®* The Court rejected that argument, holding
that it was contrary to the plain meaning of the statute. The Court
pointed out that the statutory definition of the term “dangerous to
the public” included the elements of mental illness or deficiency.
For that reason, the Court concluded that a patient who was no
longer mentally ill should be discharged from an MI & D commit-
ment even if he was still dangerous, “[W]e hold that the statutory
criteria for discharge of a person committed as mentally ill and dan-
gerous — that the patient 1s “capable of making an acceptable ad-
justment in society” — be construed to mean that the patient is
either no longer mentally ill or no longer dangerous.”*%

The Act adds two criteria to the “acceptable adjustment” stan-
dard of the old law. The patient must be “no longer dangerous to
the public” and “no longer in need of inpatient treatment and super-
vision.”?®® Neither of these additions should change the JoAnson
construction of the “acceptable adjustment” standard. The term
“dangerous to the public” is part of the statutorily defined phrase
“mentally ill and dangerous to the public.”**® The definition clearly
requires a causal link between the mental illness and the dangerous-
ness. The requirement of a causal connection is more stringent than
the old law, which was satisfied by the mere coincidence of the
mental condition and dangerous behavior.>'® Thus, the new defini-
tion of “dangerous to the public” is consistent with the Johnson dis-
charge standard. Finally, the criterion regarding inpatient
treatment and supervision is consistent with Joknson. A patient who
is no longer mentally ill no longer needs to be an “inpatient,” and
thus should satisfy this criterion.

In addition to the three criteria mentioned above, the Act re-
quires the Special Review Board and Commissioner to consider
whether conditions exist “to provide a reasonable degree of protec-

306. /4. at 728.

307. 4.

308. MINN. STAT. § 253B.18 subd. 15 (1982).
309. MINN. STAT. § 253B.02 subd. 17 (1982).
310. 4.
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tion to the public.”*'* If these conditions do not exist, the discharge
is not to be granted. This provision may be meant to add a fourth
criterion to the three set forth previously in the Act. Alternatively, it
may be intended simply to clarify that the determination regarding
“danger to the public” need not be an absolute one, but may be
measured by the concept of “reasonable” protection. In view of the
Act’s insistence on a causal connection between the mental illness
and the dangerousness, it appears that the first alternative should be
rejected. The Act should not be read in a way that would retain
people under commitment who are no longer mentally ill. The sec-
ond alternative would be consistent with the idea that dangerous-
ness is difficult to predict accurately.’'?

Unlike the provisional discharge for the other disability
groups,*'? provisional discharges for persons committed as MI & D
do not terminate automatically with the passage of time. Rather,
such patients can be discharged only after a hearing by the Special
Review Board.?"

Revocation of Provisional Discharge

Three grounds for revocation of provisional discharge are set
out. These differ in several respects from the grounds applicable to
non-dangerous committed persons.*'* First the provisional dis-
charge may be revoked if the patient has departed from the condi-
tions of the provisional discharge?'® There is no explicit
requirement that the departure have created a need for rehospital-
ization. Thus, it is theoretically possible that a person who has vio-
lated a condition of his provisional discharge could end up back in
the hospital without a need to be there. Such a person would, pre-
sumably, be immediately ready for provisional discharge, since
there would be no reason to keep him in the hospital. As pointed
out below, the Special Review Board, in reviewing revocations, has
the authority to recommend amendment of provisional discharges.

311. MINN. STAT. § 253B.18 subd. 15 (1982).

312. In Johnson the Minnesota Supreme Court emphasized this difficulty “[T]o date, no
valid clinical experience or statistical evidence reliably describes psychological or physical
signs or symptoms that can be reliably used to discriminate between the harmless and the
potentially dangerous individual.” 323 N.W.2d at 728,

313. See supra notes 262-63.

314. MINN. StAT. § 253B.18 subd. 15 (1982). See also In re K.B.C., 308 NW.2d 4
(Minn. 1981).

315. See supra notes 265-67 and accompanying text.

316. MINN. STAT. § 253B.18 subd. 10(i) (1982).
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Such an amendment might be more productive than returning a
person to the hospital who has no need to be there.

Second, it is grounds for revocation if the person is exhibiting
“signs of mental illness which may require in-hospital evaluation or
treatment.”*'” Third, if the person is exhibiting behavior which
“may be dangerous” to self or others, his provisional discharge may
be revoked.*'®

In general, the revocation provisions for MI & D are more per-
missive than those applicable to the other disability categories.
However, the main thrust of revocations ought to be therapeutic and
protective, not punitive. Thus, provisional discharge conditions
should be carefully framed to attempt to insure that only those con-
ditions which are of maternial importance in allowing the patient to
live successfully in the community are included. This will avoid re-
turning people to the hospital for violations if they do not need
hospitalization.®"

The head of the treatment facility is authorized to revoke provi-
sional discharges. Except in emergency situations, notice and an op-
portunity for a hearing before the Special Review Board must
precede the revocation.®*° The patient must be given a copy of a
“revocation report,” along with a statement of his rights under the
Act. He then has forty-eight hours to request review. In an emer-
gency,’?! the head of the facility can have the patient returned to the
hospital prior to notice. Notice of his rights in connection with a
provisional discharge revocation must be provided to the patient
within seven days of his return to the hospital. Thereafter, review is
obtained as above.

CONCLUSION

Commitment is a legal process not a medical process. It raises
fundamental questions regarding the state and individual rights.

317. /d., subd. 10(ii).

318. /4., subd. 10(iii).

319. For example, while it may be therapeutically sound to suggest that a person on
provisional discharge attend recreational sessions in addition to taking his medications, fail-
ure to attend the sessions may not in itself, be indicative of a need for hospitalization. In-
stead of making recreation a ‘“‘condition” of the provisional discharge, it might be wiser to
label it a suggestion or recommendation or offer of service.

320. MINN. STAT. § 253B.18 subd. 10 (1982).

321. The term “emergency” is not defined at this point in the Act. It would be reason-
able to allow re-hospitalization in connection with a provisional discharge revocation under
the same standards as govern the emergency hold prior to a petition. MINN. STAT.
§ 253B.05 subd. 1 (1982).
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There is no doubt commitment represents a “massive curtailment of
liberty.”*?? It is sometimes argued in a particular case that a person
needs “the protection of a commitment.” This phrasing reveals an
underlying and continuing problem in the field. Because physicians
and psychologists are involved and because the terminology em-
ployed speaks of treatment or help for the person, the true nature of
the process is sometimes forgotten. Commitment is viewed by many
as a benevolent process rather than a massive invasion of civil
rights. In the commitment process, the law is frequently perceived
as an impediment to needed help. This perspective fails to recog-
nize the process as a legal one. The decision of when to use the
power of the state to coerce an individual is appropriately made by
the legislature. The commitment law represents the legislative bal-
ancing of individual rights and the state interest in protecting its
citizens.

The process accorded persons subject to the commitment laws
is due them. It is not to be seen as merely a roadblock on the path to
better health. If commitment is viewed purely as a way to obtain
help for an ill person the burden will shift and the proposed patient
will, in effect, be forced to prove he does not require treatment. So-
ciety has placed the burden on the petitioner; it subverts that deci-
sion to view commitments purely as a medical decision.

The new Act provides more due process for those subject to
commitment. It represents the legislative decision regarding the
price society will pay for mental health and individual rights.

322. Humphrey v. Cady, 405 U.S. 504, 509 (1972).
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