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a defendant's testimony favors exclusion of priors because admission might
dissuade him from testifying. Under the fifth factor, the importance of a
defendant's credibility favors admission of prior convictions because its
admission will shed more light on credibility.

The combined application of these two factors is strange for two
reasons. First, it is unclear whether the factors really measure probative value
and prejudicial effect or whether they are "merely restatements of the
conflicting interests that Congress balanced in adopting the rule. 7 3 Second,
the two factors seem to simply cancel each other out regardless of the
circumstances of the case.74 As the Oregon Supreme Court noted,

We recognize that factors (4) and (5) relating to the
importance of the testimony to the defendant and the
impeachment evidence to the state usually offset each other
in a criminal case and, therefore, do not require comments or
findings of the trial judge as required by factors (1), (2) and
(3).

As one of these factors increases in importance in a
particular case, so does the other. For example, if a case
boils down to a "swearing match" between the defendant
and the victim - a situation in which only one of the
witnesses can be telling the truth - both sides can make a
strong argument under factors (4) and (5).75

This anomaly of the Gordon test, however, is harmless. If the fourth and fifth
factors offset each other, then they should not affect the outcome.76

In Minnesota, however, the fourth and fifth factors do not offset
because the application of the fourth factor has been turned on its head.
Other jurisdictions apply the fourth factor to mean that the importance of the
defendant's testimony favors exclusion.7 7 That is, after all, what Judge

73 Surratt, supra note 13, at 943.
74 "When one [of these two factors] increases in importance, the other does also,

and there appears to be no principled way to determine which factor should prevail." Id. at
945; see also Bruce P. Garren, Note, Impeachment By Prior Conviction: Adjusting to Federal
Rule of Evidence 609, 64 CORNELL L. REV. 416, 435 n. 114 (1979) (observing "as the need for
the defendant's testimony becomes more critical, so does the credibility issue").

75 State v. McClure, 692 P.2d 579, 591 (Or. 1984) (footnotes omitted). The
Maryland Supreme Court has also puzzled over the fourth and fifth factors, suggesting that
"these two factors can be interpreted to weigh either for or against admitting prior
convictions." Jackson v. State, 668 A.2d 8, 16 (Md. 1995).

76 See, e.g., United States v. Brewer, 451 F. Supp. 50, 54 (E.D. Tenn. 1978)
(concludin "Ifactors four and five seem to counterbalance each other in this case").

See United States v. Oakes, 565 F.2d 170, 173 (1st Cir. 1977); United States v.
Powell, No. 01-20021-01-KHV, 2004 WL 1534176 at *10 (D. Kan. May 10, 2004); United
States v. Chant, No. CR 94-0049 SBA, 1997 WL 231105 at *9 (N.D. Cal. Apr. 4, 1997); State
v. Gentry, 747 P.2d 1032, 1037 (Utah 1987); MUELLER & KIRKPATRICK, supra note 3, § 6.31,
at 499; 4 WEINsTEIN's FEDERAL EVIDENCE, supra note 22, § 609.05[3][e]; Surratt, supra note
13, at 937-38. But see United States v. Browne, 829 F.2d 760, 763-64 (9th Cir. 1987)
(reversing the fourth factor).
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20081 RULE 609

Burger intended.78 But Minnesota courts apply the fourth factor to mean that
the importance of the defendant's testimony favors admission.79 The
Minnesota Supreme Court has held that "[i]f credibility is a central issue in
the case, the fourth and fifth [Gordon] factors weigh in favor of admission of
the prior convictions., 80 The court has never explained why it flipped the
application of the fourth factor. 8'

As they are applied in most jurisdictions, the fourth and fifth Gordon
factors tend to offset one another. As they are applied in Minnesota, the
fourth and fifth Gordon factors double-count the same value and both favor
admission. The reversed fourth factor marks yet another departure from the
rules that prevail in other jurisdictions.

E. Overall Function: Guidance or Control

Rule 609 and the Gordon test are premised on notions of flexibility,
balance, and trial court discretion. The rule itself is the product of a hard-
fought political debate that resulted in a compromise.82 Rather than
mechanically admitting or excluding all prior offenses, the rule adopted an
"intermediate view" that "permits the introduction of the defendant's prior
convictions in the discretion of the judge. 83

Rule 609(a)(1), which covers most felonies, mandates a balancing
test. It makes felonies admissible against a testifying defendant "if the court
determines that the probative value of admitting this evidence outweighs its
prejudicial effect to the accused."' 84 That language is simply a modified and

78 As Judge Burger stated in explaining the rationale of the fourth factor:

Even though a judge might find that the prior convictions are relevant to
credibility and the risk of prejudice to the defendant does not warrant their
exclusion, he may nevertheless conclude that it is more important that the
jury have the benefit of the defendant's version of the case than to have
the defendant remain silent out of fear of impeachment.
Gordon v. United States, 383 F.2d 936, 940-41 (D.C. Cir. 1967). See also Gainor,

supra note 19, at 783 (discussing the proper application of the fourth factor).
79 See, e.g., State v. Pendleton, 725 N.W.2d 717, 729 (Minn. 2007); State v.

Smith, 669 N.W.2d 19, 29 (Minn. 2003); State v. Ihnot, 575 N.W.2d 581, 587 (Minn. 1998);
State v. Mitchell, 687 N.W.2d 393, 398 (Minn. Ct. App. 2004); State v. James, 638 N.W.2d
205, 212 (Minn. Ct. App. 2002); State v. Garritsen, No. A04-59, 2004 WL 2856815 at *5
(Minn. Ct. App. Dec. 14, 2004).

80 State v. Swanson, 707 N.W.2d 645, 655 (Minn. 2006).
81 In earlier cases, the Minnesota Supreme Court had interpreted the fourth factor

consistently with Gordon - that is, the court had interpreted the fourth as weighing in favor of
exclusion. See, e.g., State v. Bettin, 295 N.W.2d 542, 546 (Minn. 1980). The court appears to
have changed its interpretation of the fourth factor for the first time in Ihnot. It did so without
explanation. See State v. Ihnot, 575 N.W.2d 581, 587 (Minn. 1998).

82 For extensive discussions of the legislative history of the federal rule, see
Victor Gold, Impeachment by Conviction Evidence: Judicial Discretion and the Politics of
Rule 609, 15 CARDOZO L. REV. 2295, 2310-21 (1994).

83 MCCORMICK ON EVIDENCE, supra note 6, § 42, at 88.
8 FED. R. EviD. 609(a)(1).HeinOnline -- 31 Hamline L. Rev. 421 2008
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more restrictive form of the Rule 403 balancing test.85 As with the Rule 403
balancing test, the Rule 609 balancing test should be a case-specific inquiry
largely committed to the discretion of the trial judge.86

Wise judges may come to differing conclusions in similar
situations. Even the same item of evidence may fare
differently from one case to the next, depending on its
relationship to the other evidence in the case, the importance
of the issues on which it bears, and the likely efficacy of
cautionary instructions to the jury. Accordingly, much
leeway is given trial judges who must fairly weigh probative
value against probable dangers.87

But discretion is not absolute under either Rule 403 or Rule 609. Discretion
is guided, and ought to be guided, by principles developed in appellate
opinions.

The Gordon test serves to guide discretion. The goal of the test was,
as Judge Burger said, "give some assistance to the trial judge" who is
assigned the task of weighing probative value against prejudicial effect.88 But
while giving guidance and assistance, Gordon still emphasized flexibility
and discretion. The Gordon factors were not intended as "firm guidelines"
because, as Judge Burger cautioned, "the very nature of judicial discretion
precludes rigid standards. 89 Moreover, Judge Burger noted that the five
factors he mentioned were not an exhaustive list, and that "there are many
other factors that may be relevant in deciding whether or not to exclude prior
convictions in a particular case." 9 °

Most jurisdictions that employ the Gordon test maintain that spirit of
flexibility in several ways. First, as described above, the various factors are
measured on sliding scales.9' It is not the case that a certain factor either does

85 While Rule 609 requires exclusion if the danger of prejudice outweighs

probative value, Rule 403 only allows exclusion if the danger of prejudice substantially
outweighs probative value. See United States v. Tse, 375 F.3d 148, 160 (1st Cir. 2004); State
v. Martin, 704 N.W.2d 674, 676 n. 1 (Iowa 2005); RONALD J. ALLEN ET. AL, EvIDENCE: TEXT,
PROBLEMS, AND CASES 373 (4th ed. 2006); Uviller, supra note 8, at 799-800.

86 Academic literature on evidence law is rich with theoretical examinations of
the nature of judicial discretion. See generally Victor J. Gold, Limiting Judicial Discretion to
Exclude Prejudicial Evidence, 18 U.C. DAVIS L. REv. 59 (1984); David P. Leonard, Power
and Responsibility in Evidence Law, 63 S. CAL. L. REV. 937 (1990); Thomas M. Mengler, The
Theory of Discretion in the Federal Rules of Evidence, 74 IOWA L. REv. 413 (1989); Maurice
Rosenberg, Judicial Discretion of the Trial Court, Viewed from Above, 22 SYRACUSE L. REv.
635 (1971); Eleanor Swift, One Hundred Years of Evidence Law Reform: Thayer's Triumph,
88 CAUF. L. REv. 2437 (2000); Jon R. Waltz, Judicial Discretion in the Admission of
Evidence Under the Federal Rules of Evidence, 79 Nw. U. L. REv. 1097, 1100 (1985).

87 McCORMICK ON EVIDENCE, supra note 6, § 185, at 739-40.
88 Gordon, 383 F.2d at 941; see also State v. Gary M.B., 676 N.W.2d 475, 483

n.9 (Wis. 2004) ("[T]he listed factors are merely elements to be considered when applying the
'particularized application' of the [Rule 403] balancing test under [Rule 609].").

89 Gordon, 383 F.2d at 941.
9 Id. at 940.
91 See supra sections III.A. and Il.B.

[Vol. 31:2

HeinOnline -- 31 Hamline L. Rev. 422 2008



2008] RULE 609

or does not favor admissibility; rather, it favors admissibility to some degree.
92Second, different factors have different weight in different cases. The five

factors are not always given equal weight, and in some cases, certain factors
predominate.93 Third, the five Gordon factors are illustrative rather than
exhaustive, and there are factors beyond the five that are often critically
important.94

And above all, it must be remembered that the Gordon factors are
offered for guidance, and that the ultimate test is the balancing test mandated
by Rule 609(a)(1) itself. As the New Mexico Supreme Court instructed,

While these [Gordon] factors may be useful in aiding a
court to fairly determine whether to admit certain prior
convictions, they are not to be considered mechanically or in
isolation. The court should make every effort to strike a
reasonable balance between the interests of the public and

92 See Spicer v. Liberty Mut. Fire Ins. Co., No. 4:06-cv-0149-DFH-WGH, 2007
WL 2363369, at *2 (S.D. Ind. Aug. 15, 2007) (stating that in that case, two of the five factors
weighed more heavily than the others); United States v. Ball, 547 F. Supp. 929, 934 (E.D.
Tenn. 1981) (stating that depending on the circumstances, different factors receive different
emphasis).

93 For example, in some cases where the previous conviction as for the same
offense as the charged crime, courts have given the third factor extra weight. See, e.g., United
States v. Sanders, 964 F.2d 295, 297-98 (4th Cir. 1992); United States v. Bagley, 765 F.2d
836, 841-42 (9th Cir. 1985); United States v. Coleman, No. 05-CR-295-02, 2006 WL 3208677
at *2-3 (E.D. Pa. Nov. 2, 2006); Jones v. State, 625 S.W.2d 471, 472 (Ark. 1981); State v.
Daly, 623 N.W.2d 799, 802-03 (Iowa 2004). In other cases, where credibility is especially
important because the trial depends on a swearing match between the defendant and his
accuser, courts have given the fifth factor extra weight. See, e.g., United States v. Pritchard,
973 F.2d 905, 909 & n.6 (6th Cir. 1992); United States v. Castor, 937 F.2d 293, 298 (7th Cir.
1991); United States v. Huff, No. 97-6020, 1998 WL 385555 at *3 (6th Cir. June 30, 1998);
United States v. Spero, 625 F.2d 779, 781 (8th Cir. 1980); United States v. Brown, 603 F.2d
1022, 1028 (1st Cir. 1979); State v. Askew, 716 A.2d 36, 45 (Conn. 1998) (citing additional
cases).

94 "This list does not exhaust the range of possible factors, but it does outline the
more basic concerns relevant to the balancing under Rule 609(a)(1)." United States v.
Jackson, 627 F.2d 1198, 1209 (D.C. Cir. 1980). For example, several courts have noted that
the availability of other means of impeachment reduces the probative value of 609 evidence.
See, e.g., United States v. Johnson, 388 F.3d 96, 104 (3d Cir. 2004) (McKee, J., concurring);
United States v. Bagley, 772 F.2d 482, 488 (9th Cir. 1995); Calver v. Ottawa County, No.
1:98 CV 133, 2001 U.S. Dist. LEXIS 1765, at *26-27 (W.D. Mich. Feb. 15, 2001); People v.
Rist, 545 P.2d 833, 839 (Cal. 1976); State v. Martin, 704 N.W.2d 674, 676 (Iowa 2005); State
v. Gardner, 433 A.2d 249, 252 (Vt. 1981). When the Federal Advisory Committee considered
incorporating the Gordon factors into the text of the rule itself, its proposed rule added this as
an additional factor: "other evidence offered or to be offered by the party to impeach the
witness." 2 SALTZBURG ET AL., supra note 24, at 1033.

This approach is consistent with the principles governing Rule 403. As the Advisory
Committee to the Federal Rules stated, courts conducting a 403 balancing test should consider
"availability of other means of proof." FED. R. EviD. 403 advisory committee's notes; see also
Old Chief v. United States, 519 U.S. 172, 183 (1997) (holding that under Rule 403, courts
should exclude evidence if the "discounted probative value" is substantially outweighed by
the danger of unfair prejudice).HeinOnline -- 31 Hamline L. Rev. 423 2008
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those of the defendant in disposing of the charges in
accordance with the truth, keeping in mind the high degree
of prejudice often associated with the introduction of a prior
conviction at trial.95

Minnesota's application of the Gordon test has become overly
mechanical. The Gordon factors are not treated as sliding scales; rather, they
are treated as binary switches that are either "satisfied" or "not satisfied. 96

Minnesota courts have rarely recognized that depending on the
circumstances of the case, different factors should receive different weight.97

Nor have they recognized that other factors, such as the availability of other
means of impeachment, should be considered. Applying the Gordon test in
Minnesota is simply a matter of checking five boxes. Because the test is so
mechanical, it serves more to control outcomes than it does to guide
discretion.

F. The Resulting Imbalance

Minnesota's interpretation of Rule 609 and its application of the
Gordon test have thus departed in a variety of ways from the standards that
prevail in other jurisdictions. The combined effect of those departures has
been to make Minnesota's version of the Gordon test almost entirely one-
sided. A rule that was intended to admit some prior felonies while excluding
others has been transformed into a rule that allows (or mandates) the
admission of all felonies. 98 The ideal of balance has been lost.

In a criminal case in Minnesota, the prosecution can admit seemingly
any felony for impeachment under 609(a)(1) because under Minnesota's
interpretation of the Gordon test, the prosecution almost invariably wins each
factor. The prosecution (1) wins the first prong, because under the whole
person doctrine, all crimes are probative of untruthfulness; (2) wins the
second prong for any crime within the ten-year limit; (3) wins the third
prong, even if the prior conviction was for the same crime, so long as the
facts were sufficiently different; (4) wins the fourth prong, because a

95 State v. Trejo, 825 P.2d 1252, 1255-56 (N.M. Ct. App. 1991).
96 See, e.g., State v. Smith, 669 N.W.2d 19, 29 (Minn. 2003); State v. Ihnot, 575

N.W.2d 581, 587 (Minn. 1998); State v. Diaz, No. A05-1829, 2006 WL 3198937, at *4-5
(Minn. Ct. App. Nov. 7, 2006); State v. Day, No. A05-567, 2006 WL 1460469, at *4 (Minn.
Ct. App. May 30, 2006); State v. Garritsen, No. A04-59, 2004 WL 2856815, at *5 (Minn. Ct.
App. Dec. 14, 2004); State v. Faircloth, No. A03-468, 2004 WL 1152479, at *6 (Minn. Ct.
App. May 25, 2004).

9 Cf. State v. Swanson, 707 N.W.2d 645, 656 (Minn. 2006) ("Because only one
of the [Gordon] factors weighs against the admission of Swanson's assault convictions.., the
district court did not abuse its discretion under Minn. R. Evid. 609(a)(1)."); State v. Mitchell,
687 N.W.2d 393, 398 (Minn. Ct. App. 2006) ("Because four of five [Gordon] factors weigh in
favor of admitting the impeachment evidence, the district court did not abuse its discretion in
determining that the evidence was more probative than prejudicial.").

98 See Gold, supra note 82, at 2297-98. ("[T]he Rule expresses a clear preference
for admitting conviction evidence in some situations while excluding it in others.").
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defendant's testimony is often important to the case; and (5) wins the fifth
prong, because a defendant's credibility is often important.

The Minnesota Supreme Court's decision in Ihnot provides a striking
example of how one-sided Minnesota's 609 jurisprudence has become and
how far Minnesota has strayed from other jurisdictions. The defendant in
Ihnot was charged with sexual assault, and as impeachment evidence, the
state sought to introduce a nine-year-old sexual assault conviction.99 Under
the standards that prevail in other jurisdictions, such a crime probably would
not have been admitted for impeachment. The prior conviction had limited
probative value because sexual assault convictions have little bearing on
truthfulness and because it was barely within the ten-year limit of Rule
609(b). The prior conviction also had a significant potential for prejudice
because it was for the same offense as the charged crime.

With such minimal probative value and such a high risk of unfair
prejudice, the Ihnot conviction could have served as a paradigmatic example
of a prior offense that ought to be excluded under Gordon and 609(a)(1).
And yet the Minnesota Supreme Court upheld the admission of the prior
offense.1 ° In fact, it found that all five Gordon factors favored admission.101

The one-sidedness of Minnesota's version of the Gordon test can
also be seen by surveying Minnesota appellate court opinions. The
Minnesota Supreme Court adopted the Gordon test in 1978 in State v.
Jones.10 2 Between 1978 and 2006, 234 appellate court opinions applying
Rule 609 cited Jones.103 215 of those cases involve appeals by criminal
defendants claiming that a trial court improperly admitted their prior
convictions as impeachment. 1°4 Of those 215 cases, the prosecution prevailed
in 214.105 The sole defense victory came in an unpublished Court of Appeals
opinion that pre-dated Ihnot.' 6

Recently, the Court of Appeals held in favor of a defendant
appealing a 609(a)(1) ruling for only the second time since Jones. In State v.
Walker, the defendant was charged with second-degree assault, and the trial
judge admitted for impeachment evidence of a prior second-degree assault
conviction. 10 7 The ruling in Walker is a hopeful sign. Unfortunately, Walker
is arguably inconsistent with Ihnot and its progeny,' °8 and as an unpublished

99 Ihnot, 575 N.W.2d at 587.
'0o Id. at 588.
10' Id. at 586-87.

102 State v. Jones, 271 N.W.2d 534, 538 (Minn. 1978).
103 See infra Appendix A.
104 See infra Appendix A.
105 See infra Appendix A.
106 State v. Carter, No. C5-97-388, 1998 WL 27240 (Minn. Ct. App. Jan. 27,

1998).
107 State v. Walker, No. A06-522, 2007 WL 1892886, at *2-3 (Minn. Ct. App. July

3, 2007).
108 For example, in applying the third Gordon factor, the Walker court held that

the similarity of the crimes counted against admission. Id. at *4. In Ihnot, the Minnesota
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opinion, it is nonprecedential.' ° 9 On the whole, Minnesota courts'
interpretation of Rule 609 and the Gordon test is profoundly one-sided, and
that one-sidedness cannot be effectively cured without intervention from the
Minnesota Supreme Court.

IV. CONCLUSION

The doctrinal and statistical analysis of case law presented above
suggests that Minnesota courts have departed sharply from other jurisdictions
in their interpretation of the Gordon test and Rule 609. There are of course
risks in drawing broad conclusions based solely on the study of appellate
court opinions. It is possible that trial courts in Minnesota apply the Gordon
test differently than appellate courts. Trial court rulings excluding prior
convictions under 609(a)(1) are unlikely to produce appeals. Given that 609
rulings, like most evidentiary rulings, are discretionary, most trial court
rulings should be affirmed, and statistically most are affirmed. It is possible
that the one-sided statistics of appellate opinions interpreting 609 in
Minnesota simply reflect a great deal of deference.

There are two problems with such a dismissive argument. First, Rule
609(a)(1) does not give trial courts unlimited, unreviewable discretion to
admit all felonies for impeachment." 0 The rule grants discretion, but it
requires that the discretion be exercised in a careful, balanced manner."'
When appellate courts simply rubber-stamp the decisions of lower courts,
they perform a disservice to the competing values that Rule 609 reflects.

Second, in exercising their discretion under 609(a)(1), trial courts are
not only guided but also bound by the decisions of appellate courts. When
Minnesota trial courts apply the Gordon factors, they must follow the
Supreme Court's application of those factors in cases like Ihnot. When
dutifully following Ihnot, a trial court could exclude virtually no prior
convictions under 609(a)(1). Minnesota appellate courts' interpretation of the
Gordon factors has become so mechanical and so one-sided that it serves to

Supreme Court held that the third Gordon factor counts in favor of admission so long as the
underlying facts are sufficiently different. Ihnot, 575 N.W.2d at 587.

io9 See MINN. STAT. § 480A.08, subd 3(c); Vlahos v. R&I Constr., Inc., 676
N.W.2d 672, 676 n.3 (Minn. 2004).

10 Gold, supra note 82, at 2296-97 ("Too often [courts) make the mistake of
assuming that the uncertainties of the Rule's text provide license to exercise virtually
unrestricted discretion. In making this assumption, the courts have largely ignored the
legislative history of Rule 609, which reveals a determined, even if unfinished, congressional
effort to craft a balance between conflicting values.").

11 In part for that reason, many jurisdictions encourage or even require trial courts
to make explicit findings regarding the Gordon factors before admitting convictions under
609(a)(1). See, e.g., United States v. Moore, 917 F.2d 215, 234 (6th Cir. 1990); United States
v. Givens, 767 F.2d 574, 579-80 (9th Cir. 1985); United States v. Preston, 608 F.2d 626, 639
(5th Cir. 1979); State v. Stewart, 646 N.W.2d 712,716 (N.D. 2002); State v. Ashley, 623 A.2d
984, 986 (Vt. 1993); State v. Sexton, No. 02-0286-CR, 2002 WL 1163820, at *3 (Wis. Ct.
App. June 4, 2002); 2 SALazBuRG E" Ai., supra note 24, at 1044-45.
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extinguish discretion rather than enhancing it. Couching affirmances in the
language of deference only places a veneer of discretion on a structure of
control.

When a rule of evidence creates an open-ended discretionary
standard, it makes sense for appellate courts to create clarifying tests like
Gordon to provide additional guidance. But when the judicially created
clarifying tests become too rigid, they can do a disservice to the underlying
text.

Without question, Minnesota is not the only jurisdiction whose Rule
609 jurisprudence has drifted off course. Illinois, for example, experienced a
similar phenomenon. The Illinois Supreme Court adopted the Gordon test in
1971 in People v. Montgomery.112 Over time, however, Illinois courts'
interpretation of the test became too mechanical and one-sided, so the Illinois
Supreme Court stepped in to re-affirm the foundational principles of Gordon
and Rule 609:

In People v. Williams, 641 N.E.2d 296 (1994), we revisited
the Montgomery balancing test. We found "a regression
toward allowing the State to introduce evidence of virtually
all types of felony convictions for the purported reason of
impeaching a testifying defendant." Noting that trial courts
often mechanically applied the balancing test to allow more
prior-conviction evidence, we stated, "The Montgomery rule
does not, however, allow for the admission of evidence of
any and all prior crimes. The focus of Montgomery was on
crimes which bear on the defendant's truthfulness as a
witness." Trial courts should not tip the balancing test
toward probative value simply because all felonies show a
disrespect for society and, thus, indicate a willingness to lie
on the witness stand. More importantly, trial courts should
not admit prior-conviction evidence as probative of guilt,
rather than credibility. We reaffirmed that trial courts, in
exercising their discretion to admit evidence of a defendant's
prior convictions, should consider the nature of the prior
crime, its recency and similarity to the current charge, and
the length of the defendant's criminal record. Convictions
for the same crime for which the defendant is on trial should
be admitted sparingly.' 13

Minnesota has experienced a similar regression. It is time for the Minnesota
Supreme Court to revisit its Rule 609 jurisprudence." 4

n2 268 N.E.2d 695, 699-700 (Il. 1971).
113 People v. Cox, 748 N.E.2d 166, 170 (Ill. 2001) (citations omitted).
114 The Court has so far refused to consider arguments for altering its application

of the Gordon test. In two recent cases, the Court refused to reconsider its Rule 609 doctrine
on the grounds that the defendant had raised the argument for the first time on appeal. State v.
Davis, 735 N.W.2d 674, 681 (Minn. 2007); State v. Swanson, 707 N.W.2d 645, 656 (Minn.
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2006). Lower courts have no power to alter the Minnesota Supreme Court's Rule 609
doctrine, so presenting such an argument at trial would be an entirely futile, pro forma
exercise. State v. Gilmartin, 535 N.W.2d 650, 653 (Minn. Ct. App. 1995). Nonetheless, the
Court apparently considers the pro forma exercise necessary to review.

Most courts consider trial objections unnecessary when they would be futile in light
of settled appellate case law. Guam v. Yang, 850 F.2d 507, 512 n.8 (9th Cir. 1988) (citing
cases) (stating "were we to insist that an exception be taken to save the point for appeal, the
unhappy result would be that we would encourage defense counsel to burden district courts
with repeated assaults on then settled principles out of hope that those principles will be later
overturned")

[Vol. 31:2
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APPENDIX

Since the Minnesota Supreme Court set forth the Jones standard
governing admission of prior crimes for impeachment, 215 defendants have
appealed their convictions on the basis of asserted Jones error.'1 5 Only 1 of
those 215 defendants obtained a reversal on the basis of a Jones error.

* 25 Minnesota Supreme Court cases have affirmed the admission of
prior convictions under Jones.

* 57 published Minnesota Court of Appeals cases have affirmed the
admission of prior convictions under Jones.

0 126 unpublished Minnesota Court of Appeals cases have affirmed
the admission of prior convictions under Jones.

* 4 Minnesota Court of Appeals cases have declined to reach the Jones
issue squarely and simply affirmed the convictions on harmless error
grounds.

0 1 Minnesota Court of Appeals case reached the Jones issue and
found error but affirmed the conviction on harmless error ground.

0 1 Minnesota Court of Appeals case reversed the conviction on other
grounds and went on to find that the trial court had properly admitted
some prior convictions under Jones but improperly admitted other
prior convictions.

* 1 unpublished Minnesota Court of Appeals case reversed a
defendant's conviction for Jones error.

115 As of February 21, 2006, Westlaw reveals that 234 Minnesota court cases have

cited Jones. 215 of those cases presented Jones claims regarding the improper admission of a
defendant's prior crimes for impeachment. The remaining 19 cases cited Jones for reasons
unrelated to the admission of a defendant's prior crimes for impeachment.

3 of the 19 other cases presented claims that the trial court had improperly excluded
Jones evidence offered by the defendant to impeach prosecution witnesses. All 3 of those
cases affirmed trial court's exclusion.
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Minnesota Supreme Court Cases Affirming Admission of Prior
Convictions Under Jones

I. State v. Swanson, 707 N.W.2d 645 (Minn. 2006).

2. State v. Smith, 669 N.W.2d 19 (Minn. 2003).

3. State v. Ihnot, 575 N.W.2d 581 (Minn. 1998).

4. State v. Cogshell, 538 N.W.2d 120 (Minn. 1995).

5. State v. Sims, 526 N.W.2d 201 (Minn. 1994).

6. State v. Moorman, 505 N.W.2d 593 (Minn. 1993).

7. State v. Gassler, 505 N.W.2d 62 (Minn. 1993).

8. State v. Thunberg, 492 N.W.2d 534 (Minn. 1992).

9. State v. Ross, 491 N.W.2d 658 (Minn. 1992).

10. State v. Bias, 419 N.W.2d 480 (Minn. 1988).

11. State v. Kutchara, 350 N.W.2d 924 (Minn. 1984).

12. State v. Amos, 347 N.W.2d 498 (Minn. 1984).

13. State v. Gutberlet, 346 N.W.2d 639 (Minn. 1984).

14. State v. Oquist, 327 N.W.2d 587 (Minn. 1982).

15. State v. Walker, 310 N.W.2d 89 (Minn. 1981).

16. State v. Bowser, 307 N.W.2d 778 (Minn. 1981).

17. State v. Ware, 306 N.W.2d 879 (Minn. 1981).
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