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1993] EMOTIONAL DISTRESS 73

emotional distress. The differences in the elements of the torts
and the high threshold established by the supreme court for
the intentional infliction of emotional distress should serve to
avoid the problems that the legislature intended to avoid in
abrogating alienation of affections actions.

C. Intentional Interference with Contractual Relations

In Potthoff v. Jefferson Lines, Inc.,*>° the court of appeals took
the position that damages for emotional distress may be com-
pensable for interference with contractual relations.**® The
plaintiff brought suit against the defendant bus company for
interfering with the plaintiff’s employment with a newly
formed bus company.3*! Suit was based upon the intentional
interference with contractual relations.?*?

The jury found that the defendants had wrongfully inter-
fered with the plaintiff’s employment contract and awarded
him damages for lost income and emotional suffering, as well
as punitive damages.>** The defendants argued on appeal that
the plaintiff was not entitled to recover damages for emotional
suffering.>**

The court of appeals noted that, while damages for emo-
tional suffering are not recoverable in a breach of contract
case, that limitation does not apply in cases involving inten-
tional interference with contractual relations.?*> The trial
court had relied on the Restatement (Second) of Torts in conclud-
ing that damages for emotional harm may be compensable in
an intentional interference action. Section 774A subdivision 1}
of the Restatement reads:

One who is liable to another for interference with a contract

or prospective contractual relation is liable for damages for
(a) the pecuniary loss of the benefits of the contract or
the prospective relation;

339. 363 N.w.2d 771 (Minn. Ct. App. 1985).

340. Id. at 777.

341. Id at 773.

342. Id

343. Id at 774.

344. Potthoff v. Jefferson Lines, Inc., 363 N.W. 2d 771, 773 (Minn. Ct. App.
1985).

345. Id. at 777; see also Haagenson v, National Farmers Union Prop. & Cas. Co.,
277 N.W.2d 648, 652 (Minn. 1979).
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(b) consequential losses for which the interference 1s a
legal cause; and

(c) emotional distress or actual harm to reputation, if
they are reasonably to be expected to result from the
interference.346
The court of appeals affirmed, agreeing “‘that emotional dis-
tress could be a natural result of interference with contract re-
lations,”’?%” and that “in appropriate cases emotional distress
damages are recoverable in this type of action.”’?*®

Potthoff illustrates the import of a holding allowing recovery
of damages for emotional distress where one party has inten-
tionally interfered with a contractual relationship. The court
of appeals held that the plaintiff’s injury was insufficient to sus-
tain a claim for the intentional infliction of emotional dis-
tress.>*® After the plaintiff lost his job, due to his first
employer’s interference with his contract of employment, the
plaintift applied for more than fifty jobs and was rejected. He
incurred substantial debts, and his mental state was not “‘too
good’’ as a result.>*® His mental state related to the difficulties
he had in not being able to live normally, not having anything

346. RESTATEMENT (SECOND) oF ToRTS § 774A (1979). The Potthoff trial court also
relied on an QOregon case, Mooney v. Johnson Cattle Co., 634 P.2d 1333 (Or. 1981),
where the Oregon Supreme Court permitted recovery for emotional distress where
the injury is “‘a common and predictable result of disrupting the type of relationship
or transaction involved.” Id. at 1338.

Comment d to § 774A, discussing damages, reads as follows:

The action for interference with contract is one in tort and damages are not
based on the contract rules, and it is not required that the loss incurred be
one within the contemplation of the parties to the contract itself at the time
it was made. The plaintiff can also recover for consequential harms, pro-
vided they were legally caused by the defendant’s interference.

The tests for legal causation for the tort of interference with a contract
of prospective contractual relation, like the tests for determining when an
interference is improper . . . , have not been reduced to precise rules. By
analogy to the rules for legal causation for negligent physical injury, it is
sometimes held that the particular loss need not be contemplated, expected
or foreseen by the defendant. . .. At other times, it is held that the loss must
be expectable, by analogy to legal causation for the tort of deceit. . . . It
seems likely that the issue in a particular case may be affected by some of the
factors listed in § 767. Emphasis may be given, for example, to the means
used (i.e., physical force or oral persuasion) and to the mouve (e.g., intent in
broad sense of knowledge of result, or sole purpose motivated by ill will).

RESTATEMENT (SECOND) OF TorTts § 774A cmt. d (1979).
347. Potthoff, 363 N.W.2d at 777.
348. Potthoff v. Jefferson Lines, Inc., 363 N.W.2d 771, 777 (Minn. Ct. App. 1985).
349. Id.
350. Id.
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to do with his time, and not having a sense of self-security.®®!

Nonetheless, the court held that the finding of intentional
interference with contractual relations justified the jury in
awarding the plaintiff damages in the amount of $15,000 for
the emotional distress he sustained, for the same emotional
distress that was not independently actionable under the tort
of intentional infliction of emotional distress.?32

D.  Misrepresentation and Fraud

Generally, in Minnesota, damages from fraud and misrepre-
sentation are limited to the out-of-pocket loss sustained by the
plaintiff.?*®> However, there are variations depending on the
type of misrepresentation and the damages sustained.?** For
example, damages may be broadened to include recovery for
injury to reputation and lost profits, even if the damages were
not within the contemplation of either the wrongdoer or the
person who relied upon the fraudulent misrepresentations.®>>
Nevertheless, courts have not conclusively answered whether
damages may be awarded for emotional suffering that is the
product of the fraud or misrepresentation.

In Brooks v. Doherty, Rumble & Butler,>>® suit was brought by
an attorney who was discharged by his firm. The plaintiff sued
for breach of contract, fraud, emotional distress, and defama-

351. I

352. Id

353. See, e.g., B.F. Goodrich Co. v. Mesabi Tire Co., 430 N.W.2d 180, 182 (Minn.
1988).

354. See, eg., Peterson v. Johnston, 254 N.W.2d 360, 362 (Minn. 1977) (measure
of damages is the amount paid less the fair market value of the property where the
fraudulent misrepresentation is made to a buyer of real estate); Lowrey v. Dingmann,
251 Minn. 124, 127, 86 N.W.2d 499, 502 (1957) (where property is purchased in
reliance on fraudulent misrepresentation and the property is not returned, proper
measure of damages is difference between actual value of the property received and
price paid for it, plus other or special damages naturally and proximately caused by
the fraud before its discovery); Nave v. Dovolos, 395 N.W.2d 393, 398 n.1 (Minn. Ct.
App. 1986) (measure of damages in fraudulent misrepresentation involving the sale
of real estate is the amount paid less the fair market value of the property); Melin v.
Johnson, 387 N.w.2d 230, 231-32 (Minn. Ct. App. 1986) (measure of damages in
case involving misrepresentation by insurance agent is amount of benefits as repre-
sented minus the benefits actually received); Whitney v. Buttrick, 376 N.w.2d 274,
280-81 (Minn. Ct. App. 1985) (measure of damages in case involving negligent mis-
representation of a third party in a collateral matter related to the sale of property is
not limited to out-of-pocket losses).

355. See Lowrey, 251 Minn. at 127, 86 N.W.2d at 499.

356. 481 N.w.2d 120 (Minn. Ct. App. 1992), review denied, (Minn. Apr. 29, 1992).
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tion. The jury returned a special verdict in favor of the plain-
tiff on all issues but the emotional distress claim. Several
issues were raised on appeal, including the question of
whether the plaintiff was entitled to recover damages for both
breach of contract and fraud in the inducement to the con-
tract.>>? The court of appeals held that the theories were in-
dependent and that damages for both were recoverable. The
plaintiff had the burden of proof in such a case to establish
separate damages to avoid a duplicative damages award.?*®
The court concluded that the plaintiff had met his burden:

In his complaint, he alleged that the breach of his employ-
ment contract caused him to suffer a loss of income. In ad-
dition and in contrast, appellant alleged that the fraud
perpetrated by respondents caused him to enter into a situ-
ation that ultimately caused emotional distress, damage to
his personal and professional reputation, lost income, and a
move to Arizona.

At trial, [plainuff] presented evidence relevant to the is-
sue of fraud that was separate and distinct from that which
supported his contract claims. He testified to the long-term
financial difficulty he and his wife experienced as a conse-
quence of his fraudulent inducement to enter the employ-
ment contract with DRB. In addition, he testified to the
disgrace of borrowing money to meet expenses; the loss of
chents; the strain on [him}, his wife and their two small chil-
dren; and the anger and depression he experienced. He
testified that in each interview for employment the firm
would ask the reasons for his termination, and that no firm
offered him employment after he divulged this information.
His inability to procure a job with any firm in Minnesota
caused him to seek employment in Arizona where he had
business contacts. The move to Arizona was not by choice,
because [his] family lives in Minnesota. [Plaintiff], who
moved first to Arizona, testified that the five-month separa-
tion from his wife and children and their ultimate move
from Minnesota was difficult and upsetting.?>®

The firm’s argument that the plaintiff’s damages should be
limited to out-of-pocket loss was rejected by the court of ap-
peals. The direct economic loss he sustained was not covered
by the out-of-pocket rule nor were the other damages he sus-

357. 1d.
358. Id
359. 1d. at 128.
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tained. Notwithstanding the appellant’s inability to recover for
emotional distress as a separate and independent tort, the
fraud claim appeared to justify recovery for damages beyond
the out-of-pocket loss.?®°

In M.H. & J L. H. v. Caritas Family Services,*®' the Minnesota
Court of Appeals considered the question of whether a negli-
gent misrepresentation theory of recovery against an adoption
agency would support damages for emotional distress that re-
sulted from plaintiffs’ adoption of a child whose natural par-
ents were siblings. The child was diagnosed as suffering from
attention deficit hyperactivity disorder.32

The court recognized the claim for negligent misrepresenta-
tion against an adoption agency, concluding that its holding
did not offend public policy.?®® The trial court held that the
agency’s conduct was “‘not sufficiently egregious to support an
intentional infliction of emotional distress claim’’?%* and also
barred the plaintiffs’ claim for the negligent infliction of emo-
tional distress.®®® The court of appeals agreed that the facts
were insufficient to support a claim for the intentional inflic-
tion of emotional distress but concluded that the trial court
should have allowed a claim for the negligent infliction of emo-
tional distress.?®® Relying on Lee v. Metropolitan Airport Commis-
ston,*%7 the court held that a “negligent infliction of emotional
distress claim is properly pleaded where supported by a sepa-
rately pleaded intentional tort.”’®*®® The court also held that
the plaintiffs did not have to prove any resulting physical inju-
ries where the claim constituted a direct invasion of the plain-
tiff’s rights. Therefore, the court concluded that because “‘the
intentional misrepresentation claim may go forward, respon-
dents are entitled to add the negligent infliction of emotional

360. Id. at 128-29.

361. 475 N'W.2d 94 (Minn. Ct. App. 1991), aff 'd in part, rev'd in part, 488 N.-W.2d
282 (Minn. 1992). For a discussion of the Minnesota Supreme Court’s decision in
Canitas, see infra notes 369-74 and accompanying text.

362. Id au 97.

363. Id at 98.

364. Id. aL 99-100.

365. Id. at 99.

366. M.H. & ]J.L.H. v. Caritas Family Servs., 475 N.W.2d 94, 100 (Minn. Ct. App.
1991), aff 'd in part, rev'd in part, 488 N.W.2d 282 (Minn. 1992).

367. 428 N.w.2d 815 (Minn. Ct. App. 1988).

368. Caritas, 475 N.-W.2d at 100.
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distress claim.”?%® The Minnesota Supreme Court3’° affirmed
the court of appeals holding permitting the claim for negligent
misrepresentation to go forward, but reversed the court of ap-
peals’ conclusion that the claim for negligent infliction of emo-
tional distress supported the plaintiffs’ claim for the negligent
infliction of emotional distress. The supreme court held that
the plainuff was not entitled to assert the emotional distress
claims for two reasons. First, the plaintffs alleged no physical
injury to support the claims, and second, the plaintiffs were
unable to establish a *““direct invasion” of their rights by “‘will-
ful, wanton, or malicious conduct.”’*?! Once the trial court dis-
missed the plaintiffs’ claim for intentional misrepresentation,
there was no basis for concluding that the defendants engaged
in willful, wanton, or malicious conduct.

In State Farm Mutual Automobile Insurance Co. v. Village of Isle,®"?
the supreme court held that recovery for mental anguish where
the plaintiff has not suffered an accompanying physical injury
will not be allowed ‘“‘unless there has been some conduct on
the part of defendant constituting a direct invasion of the
plaintiff’s rights such as that constituting slander, libel, mali-
cious prosecution, seduction, or other like willful, wanton, or
malicious misconduct.’’37®

As the Caritas court noted, there must be a “direct invasion”
and 1t must be ‘‘willful, wanton, or malicious conduct.” The
requirements are not disjunctive, but conjunctive. The plain-
tiffs failed on both counts. Negligent misrepresentation is not
the right kind of ‘“‘direct invasion,”” and it does not constitute
“willful, wanton, or malicious conduct.”

Notwithstanding the supreme court’s disposition of the case,
there are two aspects of the court of appeals’ decision that ne-
cessitate comment. First, rather than stating that a claim for
negligent infliction of emotional distress may be asserted once
a direct invasion of the plaintiff’s rights is established, the
court of appeals may have been more accurate in holding that
damages for emotional distress might be awarded for inten-
tional! misrepresentation without utlizing the negligent mis-

369. Id.

370. 488 N.w.2d 282 (Minn. 1992).

371. Id. at 290 (citing State Farm Mut. Auto. Ins. Co. v. Village of Isle, 265 Minn.
360, 367-68, 122 N.W.2d 36, 41 (1963)).

372. 265 Minn. 360, 367-68, 122 N.W.2d 36, 41 (1963).

373. Id. at 367-68, 122 N.W.2d at 41.
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representation language. A claim for emotional distress is
contingent upon establishing the underlying intentional tort.
Thus, any award of damages for emotional suffering is a prod-
uct not of proof of negligence, but rather of the intentional
tort claim. Recognizing that the right to recover for emotional
suffering as a product of the intentional tort avoids any ten-
dency to incorporate the more restrictive requirements for the
award of damages for negligent infliction of emotional distress,
especially the physical disability requirement. Where the dis-
tress is caused by the defendant’s intentional conduct, the
plaintiff should be entitled to recover for that distress without
meeting any additional requirements imposed by the law of
negligence.

Second, no clear rationale can be gleaned from the court’s
opinion for allowing recovery of damages for emotional dis-
tress in misrepresentation actions. The predominant position

in such cases is to limit recovery for damages to pecuniary
loss.37*

The same concerns that limit the rnight to recover in cases
involving breach of contract claims justify limiting the right to
recover in cases where the essence of the claim is misconduct
with respect to a commercial or business transaction. As Pro-
fessor Dobbs has noted:

In general, it would seem that so long as the plaintiff’s re-
covery is based on an intentional fraud and nothing else,
the tort policy of allowing a broad range of damages, pro-
vided they are proved with adequate certainty, should be
followed. To the extent that the plaintiff’s claim is based on
something like mutual mistake, or strict liability, special
damages may appropriately be limited or denied altogether.

But even if a broad range of damages is to be permitted
in cases of intentional fraud, it must be remembered that
deceit is an economic, not a dignitary tort, and resembles,
in the interests it seeks to protect, a contract claim more
than a tort claim. For this reason, though strong men may
cry at the loss of money, separate recovery for mental
anguish is usually denied in deceit cases, just as it 1s denied
In contract cases, simply because emotional distress, though
resulting naturally enough from many frauds, is not one of
the interests the law ordinarily seeks to protect in deceit

374. See Andrew L. Merritt, Damages for Emotional Distress in Fraud Litigation: Digni-
tary Torts in a Commercial Society, 42 Vanp. L. Rev. 1, 3-4 (1989).
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cases.37°

Where the plaintiff’s claim arises out of a business transac-
tion, the losses should be limited to the business or pecuniary
losses that arise from the transaction. However, a court should
take into account losses such as injury to reputation or credit
rating®’% but not recovery for emotional distress, unless that
distress is probable from the nature of the representation
involved.

A variety of approaches to the issue are possible.?”” How-
ever, if there is to be a general acceptance of the right to re-
cover damages for emotional distress in fraud litigation, it will
have to be based on recognition of fraud as a dignitary tort,
rather than a tort implicating only pecuniary interests.>’® Ab-
sent such a recognition, permitting recovery for emotional dis-
tress under circumstances where personal interests are affected
at least offers a middle position that justifies the result in the
Caritas case, yet raises questions about the award of damages
for emotional distress in Brooks. Brooks, on the other hand, of-
fers compelling reasons for rejecting any rigid distinction be-
tween business and personal transactions.

E.  Legal Malpractice

In a legal malpractice action, the plaintiff is obligated to
prove: (1) the existence of an attorney-client relationship; and

375. Dan B. Dosss, REMEDIES § 9.2, at 602 (1973).

376. In Autrey v. Trkla, 350 N.W.2d 409, 412 (Minn. Ct. App. 1984), the court of
appeals noted that recovery under the out-of-pocket rule normally will limit the
plaintiff to the recovery of the difference between what the plaintiff parted with and
what the plaintiff received, but the court created an exception in cases where the
plaintiff would be uncompensated for damages caused by the misrepresentation
under the out-of-pocket rule. Uncompensated damages in Whitney v. Buttrick, 376
N.W.2d 274 (Minn. Ct. App. 1985), included the tax liability for the sale of property.
The court held that the out-of-pocket measure of damages was irrelevant because the
harm arose not out of the sale, ““but rather out of the negligent misrepresentation of
a third party in a collateral, but related, transaction to the sale.” Id. at 280.

The court of appeals concluded in Whitney that the plaintiff should have been
instructed that the defendant
could be found liable for damages proximately resulting from his negligent
misrepresentation that he could structure the sale with no tax. The court
should also have instructed the jury that the taxes paid could be an element
of those damages if the jury found from the evidence that the sale could
have been structured in a manner to yield a tax liability of less than [the
actual amount assessed].
Id. at 281.
377. See Merritt, supra note 373, at 7-15.
378. Id. at 38.
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(2) that the plaintiff sustained damages because of the attor-
ney’s negligence or breach of contract.3’® The plaintiff is enti-
tled to recover for all damages proximately caused by the
attorney’s negligence or breach of contract. For example, in a
case where an attorney fails to file an action within the statute
of limitations, the attorney’s liability will be for the damages
that would have been recovered had the action been filed.

Consequential damages may be recovered in cases involving
negligent misrepresentation, with no out-of-pocket loss limita-
tion on damages.?*® The right to recover for other damages,
including damages for emotional distress arising out of legal
malpractice, is less clear.

In Gillespie v. Klun,?®' suit for legal malpractice was brought
against an attorney who represented the Gillespies in purchas-
ing an apartment building on a contract for deed. The attor-
ney drew up the purchase agreement and the contract for
deed, representing both the purchasers and sellers in different
capacities.*®? He continued that representation after problems
with the apartment created an adverse situation between the
purchasers and sellers. The purchasers signed documents pre-
pared by the attorney that they believed canceled the contract
for deed. The papers were an agreement, a confession of
judgment, and a quit claim deed that required the purchasers
to execute a confession of judgment in favor of the sellers for
all the debts that were incurred during the purchasers’ posses-
sion of the apartment building, and to waive their statutory re-
demption right.®®® As a result, the purchasers experienced
financial and personal problems. The jury awarded damages
for injury to the purchasers’ credit and emotional distress.
The court of appeals held that ““[e]xtra contractual damages
are not recoverable for breach of contract unless the breach is
accompanied by an independent tort,” but since the record

379. See, e.g., Christy v. Saliterman, 288 Minn. 144, 150, 179 N.W.2d 288, 293-944
(1970). In cases where the defendant-attorney has failed to take some action or raise
some defense, the plaintiff must prove “(1) the existence of an attorney-client rela-
tionship; (2) acts constituting negligence or breach of contract; (3) that such acts
were the proximate cause of the plaintiff’s damages; (4) that but for defendant’s con-
duct the plaintiff would have been successful in the prosecution or defense of the
action.” Blue Water Corp. v. O'Toole, 336 N.W.2d 279, 281 (Minn. 1983).

380. See Whitney v. Buurick, 376 N.W.2d 274, 281 (Minn. Ct. App. 1985).

381. 406 N.W.2d 547 (Minn. Ct. App. 1987), review denied, (Minn. july 9, 1987).

382. Id. at 549. '

383. Id. at 550.
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supported a finding of negligence, the award of damages for
emotional distress was appropriate.38*

There is no clear rationale for the court’s decision. While
causation between the defendant’s malpractice and the plain-
tffs’ emouonal distress was established, the court did not ad-
dress the policy problems raised in permitting recovery of
damages for emotional injury in malpractice actions. The ma-
jority rule is to permit recovery of damages for emotional dis-
tress if the defendant-attorney acted egregiously or the
plaintiff suffered physical injury.®®> Various factors mitigate
against a ready acceptance of the right to recover damages for
emotional distress in malpractice actions, including the fear of
spurious claims and the recognition that, in virtually all cases
where there is an adverse result, the clients will suffer at least
some degree of emotional injury.?s¢

There is a trend toward recognition of the claim for emo-
tional distress, depending on whether the interest of the client
is pecuniary or personal. Where pecuniary damages for emo-
tional distress may be rigidly limited, but the interest is per-
sonal and the damage results in loss of liberty, the client may
recover for emotional distress.3®’

F.  Invasion of Privacy

The Minnesota Supreme Court has not yet recognized the
tort of invasion of privacy.?®*® When the courts have discussed
the tort, they have used Prosser’s classification scheme, which
breaks the tort into four separate types of invasion of privacy:
(1) unreasonable intrusion upon another’s seclusion; (2) ap-
propriation of another’s name or likeness; (3) unreasonable
publicity to the private life of another; and (4) publicity unrea-
sonably placing another person in a false light in the public
eye.38°

384. Id. ai 558.

385. See Joseph J. Kelleher, Note, An Attorney’s Liability for the Negligent Infliction of
Emotional Distress, 58 ForpHaM L. REviEw 1309, 1319 (1990).

386. Id

387. Id. at 1320-21.

388. See Hendry v. Conner, 303 Minn. 317, 319, 226 N.wW.2d 921, 923 (1975);
Stubbs v. North Memonal Medical Ctr., 448 N.W.2d 78, 81 (Minn. Ct. App. 1989),
review denied, (Minn. Jan. 12, 1990); Bohdan v. Alltool Mfg. Co., 411 N.W.2d 902, 906
(Minn. Ct. App. 1987), review denied, (Minn. Nov. 13, 1987); Tibbetts v. Crossroads,
Inc., 411 N.W.2d 535, 538 (Minn. Ct. App. 1987).

389. Stubbs, 448 N.W.2d at 80 (citation omitted).
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The void created by the lack of a recognized action for inva-
sion of privacy is illustrated by the Minnesota Court of Ap-
peals decision in Stubbs v. North Memorial Medical Center 3%° The
plaintiff was a patient of a physician who performed cosmetic
surgery on her. The physician photographed her nose and
chin before and after surgery.®®! Later, the hospital began cir-
culating the photographs of the plaintiff.>*? She did not con-
sent to the publication of the photographs.39®

The plaintiff claimed that because of the circulation of the
photographs, she “lost sleep, and had sore throats, cold sores
and headaches.”?*** While noting the need for a tort to provide
redress in cases where unwanted publicity is given to some pri-
vate aspect of a person’s life, the court, constrained by the
“long established rule in Minnesota” held that “invasion of
privacy is not recognized as a cause of action” and dismissed
the privacy claim 395

The plaintiff also asserted a claim for the intentional inflic-
tion of emotional distress against the physician and hospital.96
However, the court noted that the plaintiff’s allegations did
not meet the sevenity standard of Hubbard and dismissed the
claim %97

While an intentional infliction of emotional distress claim
can parallel a privacy claim, the elements of an emotional dis-
tress claim are more difficult to establish, as Stubbs so clearly
indicates. The level of severity required by the intentional in-
fliction of emotional distress claim is unnecessary in a privacy
claim. If invasion of privacy is recognized as a separate tort,
then it should be an independent tort supporting the recovery
of damages for emotional distress, even if the plaintiff is un-
able to meet the elements of intentional infliction of emotional
distress.

390. Id.

391. Id at 79.

392. Id. at 79-80.

393. Stubbs v. North Memorial Medical Ctr., 448 N.W.2d 78, 80 (Minn Ct. App.
1989), review denied, (Minn. Jan. 12, 1990).

394. Id.

395. Id. at 81.

396. Id. ac 80.

397. Id. at 81.
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G. Defamation

Claimants will frequently assert both defamation®®® and in-
tentional and negligent infliction of emotional distress claims
in the same complaint.®*® That practice raises questions con-
cerning the relationship between the claims.

It i1s clear that recovery for defamation will support the
award of damages for emotional distress.*°° The primary issue
that arises is whether defamation law imposes a limitation on
the right to recover damages for emotional distress when the
defamation claims fails. The answer depends, in part, on
whether the plaintiff asserted a claim for the negligent inflic-
tion of emotional distress or the intentional infliction of emo-
tional distress and, in part, on the reason for the failure of the
defamation claim.

1. Defamation and Intentional Infliction of Emotional Distress

The Minnesota Supreme Court and the Minnesota Court of
Appeals have repeatedly stated that recovery for negligent in-
fliction of emotional distress is allowed only if the plaintiff is
within the zone of danger of a physical impact, fears for her
own safety, and suffers emotional distress as established by
physical injury or manifestations. An exception exists when
the plaintiff suffers a direct invasion of her rights, such as *“def-
amation, malicious prosecution or other willful or malicious
conduct.”*?!

Where the plaintiff asserts claims for defamation and the
negligent infliction of emotional distress, the answer should be
relatively simple. Recovery under the defamation theory sup-
ports recovery for consequent emotional harm; failure of the
defamation claim precludes recovery for emotional distress
under the negligence theory. However, the cases are in con-

398. Defamation requires proof of a defamatory statement that is false, that refers
to the plainuff, and that is published. Se, e.g., Stuempges v. Parke, Davis & Co., 297
N.W.2d 252, 255 (Minn. 1980).

399. See, e.g., Strauss v. Thorne, 490 N.W.2d 908 (Minn. Ct. App. 1992).

400. See State Farm Mutual Auto. Ins. Co. v. Village of Isle, 265 Minn. 360, 367-
68, 122 N.w.2d 36, 41 (1963); Bradley v. Hubbard Broadcasting, Inc., 471 N.W.2d
670, 677 (Minn. Ct. App. 1991), review denied, (Minn. Aug. 2, 1992),

401. Langeland v. Farmers State Bank, 319 N.W.2d 26, 31 (1982) (citing State
Farm Mutual Auto. Ins. Co. v. Village of Isle, 265 Minn. 360, 122 N.W.2d 36 (1963));
see also Strauss v. Thorne, 490 N.W.2d 908, 912 (Minn. Ct. App. 1992); Bohdan v.
Alltool Mfg. Co., 411 N.W.2d 902, 907 (Minn. Ct. App. 1984), review denied, (Minn.
Nov. 13, 1987).
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flict concerning the mechanics and propriety of submitting
claims for defamation and negligent infliction of emotional dis-
tress, particularly when the defamation claim fails.

In Covey v. Detroit Lakes Printing Co.,*°* the court of appeals
considered the relationship between a defamation claim and
claims for the intentional and negligent infliction of emotional
distress. The plaintiffs sued the Detroit Lakes Printing Com-
pany because it printed an article concerning a murder that oc-
curred outside the trailer home of some of their relatives
which, by implication, defamed the plaintiffs. The plaintiffs
sued for “negligent defamation, negligent and intentional in-
fliction of emotional distress, and libel per se.”*°® In answer to
special verdict questions, the jury found that the newspaper
was negligent in publishing the article, that the paper’s negl-
gence was a direct cause of the plaintiffs’ injury, and that the
plaintiffs sustained damages of approximately $100,000 for
their embarrassment, mental distress and humiliation.*%*
However, the jury also found that the article could not reason-
ably be understood to refer to the plaintiffs.*°> Based on the
latter finding, the trial court dismissed the negligent defama-
tion claim and refused to award any damages to the plaintiffs.
The trial court had previously granted summary judgment for
the paper on the plaintiffs’ claim for intentional infliction of
emotional distress and a directed verdict on their claim for
negligent infliction of emotional distress.*°®

The court of appeals affirmed the trial court’s judgment on
the intentional infliction of emotional distress issue, conclud-
ing that the plainuffs’ injuries did not reach the level of sever-
ity required by the tort.*?

The court of appeals, however, concluded that the trial court
should have allowed the claim for the negligent infliction of
emotional distress to go to the jury.*® While the evidence of
physical manifestation of the emotional distress was minimal,
the court of appeals found the level was sufficient to take the

402. 490 N.w.2d 138 (Minn. Ct. App. 1992).

403. Id. at 141.

404. Id.

405. Id.

406. Id.

407. Covey v. Detroit Lakes Printing Co., 490 N.W.2d 138, 144 (Minn. Ct. App.
1992).

408. Id.
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case to the jury. However, the court held that the trial court’s
error was harmless, given the jury’s findings on the defamation
claims.*%®

The court’s conclusion concerning the claim for negligent
infliction of emotional distress is questionable, because the
defamation claim supported the claim for emotional distress
and other mental suffering—not the separate claim for negli-
gent infliction of emotional distress. It seems clear that the
negligent infliction of emotional distress claim would be super-
fluous, both theoretically and in the context of the case. The
separate and independent defamation claim, supporting a
claim for emotional distress, stands on its own. If the plaintiff
establishes the defamation claim, the plaintiff is entitled to re-
cover for the emotional suffering engendered by the defama-
tory statements. If the plaintiff loses on the defamation claim,
for whatever reason, the claim for negligent infliction of emo-
tional distress cannot stand independently. Because it i1s su-
perfluous, the trial court’s directed verdict on the issue
appears to be correct.

Covey appears to be in conflict with the court of appeals’
opinion in Strauss v. Thorne,*'°® decided a month later. In
Strauss, the trial court held that dismissal on a motion for sum-
mary judgment of the plaintiff’s defamation claim also necessi-
tated dismissal of the plaintiff’s claim for negligent infliction of
emotional distress. The court of appeals concluded that, be-
cause the trial court’s dismissal of the defamation claim was
erroneous, the plaintiff was “entitled to have her claim of neg-
ligent infliction of emotional distress considered on remand as
well.”’*'" By implication, had the court upheld the dismissal of
the defamation claim, the claim for negligent infliction of emo-
tional distress could have not been considered.

If Strauss is correct, then the court in Covey is incorrect in
sending a message to trial courts to instruct juries on negligent
infliction of emotional distress, even if there are physical mani-
festations of the emotional distress. If the defamation claim
does not succeed, the basis for recovery for emotional harm
also evaporates, unless some other tort claim justifies recovery
for that harm.

409. Id.
410. 490 N.w.2d 908 (Minn. Ct. App. 1992).
411. Id at 912.
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2. Defamation and Intentional Infliction of Emotional
Dustress—Limitations

Intentional infliction of emotional distress claims are fre-
quently asserted with defamation claims. This practice raises a
question concerning the relationship of intentional infliction of
emotional distress to defamation claims. The limitations to
negligent infliction of emotional distress are inapplicable to a
claim for the intentional infliction of emotional distress. Inten-
tional infliction of emotional distress, unlike the claim for neg-
ligent infliction of emotional distress, stands alone. The
plaintiff’s right to recover for intentional infliction of emo-
tional distress does not depend on his ability to establish the
defamation claim. Thus, the issue becomes whether defama-
tion law, nonetheless, establishes a baseline or limitation that
precludes recovery for the intentional infliction of emotional
distress under some circumstances.

The fact that a plaintiff is not entitled to recover for defama-
tion should not automatically preclude recovery for the inten-
tional infliction of emotional distress. Rather, the impact of
the dismissal of the defamation claim should be dependent on
the basis for the claim of intentional infliction of emotional dis-
tress. For example, the defamation claim might be only a small
part of an overall pattern of harassment. If so, the fact that the
plaintff i1s not entitled to recover for defamation should not
necessarily preclude recovery for the intentional infliction of
emotional distress. Conversely, if the conduct that gives rise to
both the defamation and emotional distress claims is the same,
arguably the plaintff should not be able to circumvent limita-
tions on defamation recovery simply by recasting the claim as
one for the intentional infliction of emotional distress. This is
particularly true where strong policy reasons exist to limit or to
deny the defamation claim.

If the plainaff alleges intentional infliction of emotional dis-
tress, then this claim may justify recovery for the emotional
harm sustained by the plaintiff, irrespective of the disposition
of the defamation claim. The courts have not explored this
relationship in detail, but the basic question is whether a plain-
tiff, barred from recovering for defamation, should also be
barred from recovering under the theory of intentional inflic-
tion of emotional distress.

There are a variety of reasons why a defamation claim may
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fail or be limited: (1) the plaintiff may be barred by First
Amendment limitations under the federal constitution or its
state equivalent; (2) the fact/opinion limitation may apply, pre-
cluding recovery for an opinion; (3) a common law absolute or
qualified privilege may apply, precluding recovery for defama-
tion either because the privilege is absolute or because the
plaintiff is unable to make the showing necessary to overcome
the qualified privilege; (4) the plaintff also may be unable to
recover anything other than special damages because of a fail-
ure to demand a retraction; (5) the plaintiff may fail to prove
one of the essential elements of the defamation claim; or (6) in
a slander case, the plaintiff may lose because he is unable to
establish either slander per se or pecuniary loss.

a. First Amendment Limitations

In cases where the plaintff is a public official or figure seek-
ing to recover damages for emotional injury based on defama-
tory statements, it is clear that the First Amendment
himitations of New York Times Co. v. Sullivan will apply.*'* In
Hustler Magazine, Inc. v. Falwell,*'® the Supreme Court took the
following position:

[Plublic figures and public officials may not recover for the
tort of intentional infliction of emotional distress by reason
of publications such as the one here at issue without show-
ing in addition that the publication contains a false state-
ment of fact which was made with ““actual malice,” i.e., with
knowledge that the statement was false or with reckless dis-
regard as to whether or not it was true. This is not merely a
blind application of the New York Times standard, . . . it re-
flects our considered judgment that such a standard is nec-
essary to give adequate ‘‘breathing space” to the freedoms
protected by the First Amendment.*'*
The same lhmitation logically extends to any situation where
Gertz v. Robert Welch, Inc.*'® applies, even where a private per-
son is involved, so long as the case involves a situation where
the plaintff has the burden of proving the falsity of a state-
ment. In Philadelphia Newspapers, Inc. v. Hepps,*'® the Court held

412. 376 U.S. 254 (1964).
413. 485 U.S. 46 (1988).
414. Id. at 56.

415. 418 U.S. 323 (1974).
416. 475 U.S. 767 (1986).
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that in cases where the publication concerning a private person
is about a matter of public concern, the plaintiff has the burden
of proving the falsity of the statement.

If Gertz applies and a claimant asserts claims for both defa-
mation and intentional infliction of emotional distress, the
Court would likely reach the same result as in Falwell. The
plaintiff would have to prove the falsity of the statement, and
an inability to do so would preclude recovery for defamation.
The plaintiff would not be able to avoid the constitutional limi-
tations in such a case by pleading the intentional infliction of
emotional distress.

b. Fact/Opinion Dichotomy

The tort of intentional infliction of emotional distress may
also be limited by defamation law’s fact/opinion dichotomy,
even if not constitutionally compelled.*!” In situations where
the defendant defames the plaintiff, and the plaintiff is a public
figure or official, or the statement concerns a public issue, the
same limitation in Falwell applies to preclude recovery. The
plaintiff’s inability to establish a false statement of fact means
that recovery is precluded under New York Times Co. v. Sulli-
van.*'® Thus, if the defamatory statement does not imply the

417. In Milkovich v. Lorain Journal Co., 497 U.S. 1 (1990), the Supreme Court
held that there is no constitutionally mandated protection of opinion. However, in
Diesen v. Hessburg, 455 N.W.2d 446 (Minn. 1990), cert. denied, 111 S. Ct. 1071
(1991), decided before Milkovick, the Minnesota Supreme Court anticipated the
Supreme Court’s holding and held that the fact/opinion distinction rests on state law
grounds:

We reiterate that like protected opinion and “fair comment” on public offi-
cials, *“[t}he doctrine of privileged communication rests upon public policy
considerations [and] results from the court’s determination that statements
made in particular contexts or on certain occasions should be encouraged
despite the risk that the statements might be defamatory. .. .’ Thus, while
first amendment and other policy considerations underlie this restraint, we
note our decision here is rooted in state defamation law.
455 N.W.2d at 452 (citation omitted).

418. 376 U.S. 254 (1964). In Huyen v. Driscoll, 479 N.W.2d 76 (Minn. Ct. App.
1991), the plaintiff, a public official, argued to the court of appeals that Milkovich
abolished constitutional protection for opinions. The court of appeals disagreed:

The United States Supreme Court recently determined freedom of ex-
pression “‘is adequately secured by existing constitutional doctrine without
the creation of an artificial dichotomy between ‘opinion’ and fact.” . . . After
stating that the appellate courts’ fact/opinion analysis mistakenly relied on
dicta in Gertz, the Court said all statements of opinion are not automatically
protected by the first amendment. . . . Citing existing law, the Court clari-
fied that only statements regarding matters of public concern which are not
sufficiently factual to be capable of being proven true or false, and state-
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existence of facts, recovery for defamation will be pre-
cluded.*'® If the fact/opinion distinction limits recovery for
defamation it would also appear to be applicable to claims for
the intentional infliction of emotional distress where the emo-
tional distress claim is based on the same statement or
statements.*2°

¢. Qualified Privileges

Where common law absolute or qualified privileges apply,
the plaintiff may also be precluded from recovery for both def-
amation and intentional infliction of emotional distress. If an
absolute privilege applies, the plaintiff may not recover for def-
amation, even if the defendant uttered the statement with com-
mon law actual malice. If a qualified privilege applies, the
plaintiff may overcome the privilege by showing common law
actual malice or abuse of the privilege.*?? If an absolute privi-
lege applies, or a qualified privilege applies and the plaintiff is
unable to make the showing necessary to overcome the privi-
lege, the policies underlying the privilege seem to be strong
enough to preclude recovery for intentional infliction of emo-
tional distress where the emotional distress claim is based on
the same statements that the defendant was privileged to make

421

ments which cannot be reasonably interpreted as stating actual facts, are

absolutely protected by the first amendment. . . . Thus, contrary to Huyen’s

argument, Milkovich did not abolish constitutional protection for opinions,

but instead merely narrowed the privilege.

Id. at 79.

419. See, e.g., Huyen, 479 N.W.2d at 79-80.

420. However, In cases where there is no constitutional limitation flowing from
Falwell, the court of appeals has noted that at common law there is no fact/opinion
distinction. See Bradley v. Hubbard Broadcasting, Inc., 471 N.W.2d 670, 673-74
(Minn. Ct. App. 1991), review denied, (Minn. Aug. 2, 1991).

If the statement implies or states facts, the statement may not be protected
‘‘opinion’” and is therefore actionable. See Yetman v. English, 811 P.2d 323 (Arniz.
1991). In Yetman, a county supervisor brought suit against a state legislator who
called the supervisor a “‘communist.”” The court held that the jury must determine
whether the statement implied or stated facts about the plaintiff.

421. The existence of the privilege is a question of law for the court. See Lewis v.
Equitable Life Assurance Soc’y, 389 N.W.2d 876, 890 (Minn. 1986). The plaintiff has
the burden of proving abuse of the privilege. See id.; Stuempges v. Parke, Davis &
Co., 297 N.W.2d 252, 257 (Minn. 1980). Common law actual malice differs from New
York Times Co. actual malice. Common law malice necessitates a showing that the
defendant “made the statement from ill will and improper motives, or causelessly
and wantonly for the purpose of injuring the plaintiff.” McKenzie v. William J. Burns
Int’] Detective Agency, 149 Minn. 311, 312, 183 N.-W. 516, 517 (1921).

422. See supra note 421.
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pursuant to an absolute or qualified privilege.*?®* For example,
an absolute privilege protecting participants in a judicial pro-
ceeding from defamation claims should also bar recovery for
any ancillary torts based on the same testimony. The policy
favoring open disclosure and free expression would be chilled
if the prohibition against libel claims could be circumvented by
simply recasting the claim in another form.*?*

In each of the situations discussed in this section, it should
also be clear that the privileges, whether First Amendment or
common law, should not provide protection for statements
that exceed the boundaries of the privilege. Where these state-
ments do exceed the boundaries, defamation and other tort ac-
tions, including a claim for the intentional infliction of
emotional distress, should be available.42?

423. See, e.g., Kanengiser v. Kanengiser, 590 A.2d 1223 (N]J. Super. Ct. Law Div.
1991). In Kanengiser, an attorney, who received a letter written by another attorney
on behalf of a client, brought suit, alleging four causes of action. The principal claim
was that the letter was libelous and actionable per se. The court concluded that the
letter was absolutely privileged because it was preliminary to a judicial proceeding.
That privilege also barred other claims, including the non-libel causes of action, such
as the allegation for an “extortionate demand:”

This rule is predicated on the common sense observation that the privi-
lege exists to counteract the chilling effect that the potential for civil liability
would otherwise have on the participants in judicial proceedings. This chil-
ling effect would exist regardless of the tag that plaintiff attaches to his cause
of action.

Id. at 1234.

See also Barr v. Mateo, 360 U.S. 564, 569 (1959), where the Supreme Court stated
that the absolute liability from libel accorded to federal officials will also immunize
them from liability for “‘kindred torts” arising out of the same statements.

424. In Rainier’s Dairies v. Raritan Valley Farms, Inc., 117 A.2d 889 (N]. 1955),
the New Jersey Supreme Court explained the reasons why a privilege from a libel
action for disclosures in a dispute resolution proceeding also barred ancillary torts:

The libel action privilege grows out of the public policy favoring free
expression in statutorily-required informal dispute resolution proceedings,
without fear of ensuing libel action, short of outright lies or reckless disre-
gard of falsity. An action for tortious interference based on the same verbal
conduct would equally chill the free expression we seek to protect.

Id. at 895. The court also stated that “[i]f the policy, which in defamation actions
affords an absolute privilege or immunity to statements made in judicial and guasi-
Judicial proceedings is really to mean anything then we must not permit its circum-
vention by affording an almost equally unrestricted action under a different label.”
1d

425. See, e.g., S & W Seafoods Co. v. Jacor Broadcasting, 390 S.E.2d 228 (Ga. Ct.
App. 1989), cert. denied, (Ga. Feb. 15, 1990). The owner and manager of a restaurant
brought suit against an Atlanta radio station for defamation, intenticnal infliction of
emotional distress, negligence, invasion of privacy, and tortious interference with
business relations, based on comments made by a radio talk show host during the
course of a restaurant review portion of his talk-show. The defamation claim was
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d. Retraction Defense

If the defamation claim is limited because the plaintiff failed
to demand a retraction, arguably the plaintiff should not-be
able to circumvent that limitation by making an ancillary tort
claim for the same harm. The policy that underlies the retrac-
tion statute—providing the newspaper with an opportunity to
minimize damages by retracting a defamatory statement—is
strong enough to justify preclusion of the ancillary tort.

e. Failure to Prove an Essential Element

If the plainuff’s defamation claim fails because she is unable
to establish an essential element of the defamation claim, that
same finding may preclude recovery for the intentional inflic-
tion of emotional distress. For example, if the defendant did
not intend to refer to the plaintiff, the plaintiff may be unable
to establish the necessary intent to inflict emotional distress on
her. At the very least, a finding that the defendant did not in-
tend to refer to the plaintiff but did intend to inflict emotional
distress on the plaintiff, creates the possibility of a perverse
verdict.

Other limitations, such as lack of publication, should not be
a defense to the claim for the intentional infliction of emo-
tional distress. Publication i1s not an essential element of the
claim for intentional infliction of emotional distress, and it
seems apparent that the emotional distress claim could be es-
tablished, notwithstanding the lack of publication of the de-
famatory statements that caused the plaintff to suffer

dismissed on summary judgment because the comments made on the talk show slam-
ming the restaurant and the owner-manager either were not shown to have been false
or because the statements were protected speech. However, while some of the com-
ments were protected expression, the court concluded that the protection did not
extend to comments made by the host that encouraged listeners to ““[glo by and see
this guy Weinberg at S & W on Roswell Road [and] [t]ell him he sunks,” to ““go by
and spit in his face for me,” and to “[g]o by there today and give a little five fingers in
the face . . . to [him].” Id. at 23].

The court concluded that the words were not protected because they were calcu-
lated “to provoke an imminent breach of the peace.” The court reached the same
conclusion with respect to the claim for intentional infliction of emotional distress.
1d.

Judge Pope, in dissent, argued that all the words, including those that the major-
ity perceived to be *‘fighting words,” were constitutionally protected. The exhorta-
tions were not such that they could reasonably have been interpreted by listeners as
imminent direction to assault Weinberg, and, although the words were obnoxious,
they were entitled to constitutional protection. /d. at 233 (Pope, ]., dissenting).
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emotional distress. There are no strong policy reasons such as
those that support the absolute and qualified privileges that
should preclude recovery for emotional distress where the
harmful statement is not published.

The same should be true if the words are simply not found
to be defamatory. In such a case there would be no more rea-
son to deny the emotional distress claim than in a case where
the plaintiff alleged assault and intentional infliction of emo-
tional distress, and the assault claim failed.

h. Slander

If the plaintiff is unable to recover in a slander action be-
cause the statements are not slander per se or the plaintff is
unable to establish pecuniary loss flowing from the slanderous
statement, the same analysis should apply. The limitations on
the right to recover for slander are not supported by the policy
considerations that underlie first amendment or common law
absolute or qualified privileges. While those policy considera-
tions may preclude claims for emotional distress where the
privileges apply, the inapplicability of the privileges and limit-
ing policies should mean that the plaintiff should be entitled to
go forward with the emotional distress claim when the slander
claim fails for a reason not associated with the limiting policy.

H. Wrongful Death

Minnesota Statutes section 573.02 seemingly allows for re-
covery of only pecuniary loss in wrongful death cases.*?¢ Fuss-
ner v. Andert,*?” decided in 1961, is the key Minnesota Supreme
Court case on the definition of pecuniary loss in wrongful
death actions. The case arose out of the death of a family’s
daughter.*?® The court discussed the elements of recoverable
loss for a wrongful death action of a child:

We cannot agree that loss of earnings, contributions, and
services in terms of dollars represents the only real loss the
parent sustains by the death of his child. With the passage
of time the significance of money loss has been diminished.
Conversely, there is a growing appreciation of the true

426. “The recovery in the action is . . . the pecuniary loss resulting from the death
. ... MINN. STaT. § 573.02(1) (1990).

427. 261 Minn. 347, 113 N.W.2d 355 (1961).

428. Id. at 348, 113 N.W.2d at 356.
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value to the parent of the rewards which flow from the fam-
ily relationship and are manifested in acts of material aid,
comfort, and assistance which were once considered to be only of senti-
mental character.*?®

The court provided a historical perspective to the recovery
of wrongful death damages:

An examination of these and other authorities compels the
conclusion that courts and juries in the exercise of their
judgment and experience have not conformed to the lim-
ited pecuniary-loss test. It should be no secret to the bar or
the courts that jurors have circumvented the test in order to
provide substantial recoveries which they feel are equitable
under the circumstances. Courts have sanctioned this prac-
tice by holding that such verdicts are not excessive. It ap-
pears from a review of our authorities that damages are
awarded not only on the basis of contributions and such
services as the evidence may establish but for those addi-
tional elements of loss within the broad definition of society
and companionship which include aid, advice, comfort, and protec-
tion which the survivor might reasonably expect from the
decedent and which, while not having an easily determined
market value, are fully justified since they are elements of
loss for which money can supply a practical substitute.*3°

The court then indicated how the jury should be instructed
in a wrongful death case:

The jurors should be told that where the evidence warrants
recovery the survivor may be compensated not only for ac-
tual pecuniary loss of contributions and services but should
be compensated as well for loss of advice, comfort, assist-
ance, and protection which the jury might find to be of pe-
cuniary value and which the survivor could reasonably have
expected if the decedent had lived.*3!

Fussner expanded the recoverable elements of damage in a
wrongful death action for the death of a child. The same ex-
tension applies to cases involving the death of adults. In the
1988 decision of Ferguson v. Orr,*3? the court of appeals dis-
cussed the recoverable losses in a case involving the wrongful
death of an adult. The issue concerned the jury’s award of

429. Id. at 353, 113 N.W.2d at 359 (emphasis added).

430. Id. at 358-59, 113 N.W.2d at 362 (emphasis added).

431. Id. at 359, 113 N.W.2d at 3683.

432. 427 N.W.2d 732 (Minn. Ct. App. 1988), review denied, (Minn. Oct. 26, 1988).

HeinOnline -- 19 Wn Mtchell L. Rev. 94 1993



1993] EMOTIONAL DISTRESS 95

zero damages.*®®* The court held that the evidence did not
support the zero award, concluding that the decedent “regu-
larly contributed money, advice, comfort and companionship”
to her mother, children and grandchildren.*3*

Other Minnesota decisions confirm that some elements of
emotional damages are recoverable for wrongful death. For
example, in Jones v. Fisher,*®® the Minnesota Supreme Court
said that damages under the wrongful death act are measured
by ““ ‘pecuniary loss resulting from the death’ and include ad-
vice, counsel, and loss of companionship.”’4*¢ In another deci-
sion, fohnson v. Consolidated Freightways, Inc.,**” the supreme
court held that damages for wrongful death include “compan-
ionship, care and advice.””*%®

In Steinbrecher v. McLeod Cooperative Power Ass'n,**° the Minne-
sota Court of Appeals discussed the recoverable elements in a
wrongful death case involving extraordinary psychological
harm to the decedent’s surviving spouse:

All the evidence indicates that Michael was the glue that
held her together. He provided Mary advice, comfort,
assistance and protection. He enabled her to lead a normal
life.

Fussner explicitly distinguished between advice and com-
fort and mental anguish. Later cases refine the distinction

Existing case law subsumes the idea of ““comfort” into the
definition of pecuniary loss,**°

The lack of clarity in these cases indicates that the distinction
between the elements of damage in wrongful death cases is
blurred. Furthermore, the cases imply recoverable damages
may justifiably include not only the elements specifically
set out in the current model JIG 180*' but also loss of
companionship.

433. Id at 734.

434. Id at 735.

435. 309 N.W.2d 726 (Minn. 1981).

436. Id. at 730.

437. 420 N.W.2d 608 (Minn. 1988).

438. Id at 611 (citing Gray v. Goodson, 378 P.2d 413, 419 (Wash. 1963)).

439. 392 N.W.2d 709 (Minn. Ct. App. 1986).

440. Id at 714-15 (citations omitted).

441. MINNESOTA PRACTICE, CIVIL JUurY INSTRUCTION GUIDE 180 (3d. ed. 1986) pro-
vides for recovery of, inter alia, counsel, guidance, advice and comfort.
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V. CONCLUSION

The law of emotional distress in Minnesota has not changed
significantly in the last century. Older concepts have been re-
considered in modern explanations, but the approaches have
remained essentially the same. A plaintiff who seeks to recover
for the negligent infliction of emotional distress must meet the
requirements of Purcell, as recycled in Okrina and Stadler. The
plaintiff must be in the zone of danger and suffer emotional
distress as a result of fear for her own safety, and the distress
must be manifested by physical injury. The zone of danger
standard can be abandoned only if the plaintiff either suffers
physical njury as a result of the defendant’s negligence, or
proves that the defendant committed a separate tortious act.

There are unanswered questions concerning the right to re-
cover for negligently inflicted emotional distress. Will the
supreme court abandon the zone of danger requirement and if
not, the physical injury requirement? Will the court adopt
some version of the ‘‘direct victim” recovery rule that has been
adopted by the California Supreme Court?

The law concerning intentional infliction of emotional dis-
tress is also limited. The supreme court, historically cautious
in determining whether recovery should be allowed in cases
involving claims for emotional injury in absence of preceding
physical harm, adopted the tort of intentional infliction of
emotional distress in Hubbard. However, the court, although
concerned about the possibility that independent claims of
mental anguish may be speculative and therefore likely to lead
to fictitious allegations, imposed significant limitations on the
right to recover, limitations that the lower courts have followed
stringently.

There is some confusion concerning the application of the
standards, leaving the courts open to criticism that the guide-
lines for the recovery of damages for emotional harm have
been administered too rigidly, particularly in the case of inten-
tional infliction of emotional distress, a problem that is resolv-
able by a return to the basics established in Hubbard and Pikop.

Given the limitations on the right to recover for emotional
distress, it 1s important to determine whether there are alterna-
tive avenues of recovery that avoid those limitations. The dis-
tinctions between cases where intentional infliction of
emotional cases have been unsuccessful and cases where the
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same sort of emotional injury has been compensable by con-
necting it to some other underlying tort, highlight the impor-
tance of scouring the law to determine whether there are other
theories that will support recovery of damages for emotional
harm. Those alternatives do exist and in fact will provide a
superior basis for obtaining compensation for emotional in-
jury, unless the Minnesota law with respect to intentional in-
fliction of emotional distress is significantly liberalized.
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