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tributors of new products for harm to persons.579 

Commentary 

Section 18 of the Restatement (Third) states that disclaimers and 
limitations of liability by product sellers or other distributors will 
not bar or reduce otherwise valid products liability claims against 
sellers or distributors of new products.580 Section 21 covers dis-
I . £ h . I 581 

C almers or arm to property or economIc oss. 
Comment d notes that section 18 applies in cases where 

"commercial product sellers attempt unfairly to disclaim or other
wise limit their liability to the majority of users and consumers who 
are presumed to lack information and bargaining power adequate 

th . . "582 to protect elr mterests. 
Section 18 is limited, however: 
This Section does not address whether consumers, espe
cially when represented by informed and economically 
powerful consumer groups or intermediaries, with full in
formation and sufficient bargaining power, may contract 
with product sellers to accept curtailment of liability in 
exchange for concomitant benefits, or whether such con
sumers might be allowed to agree to substitute alternative 
dispute resolution mechanisms in place of traditional ad
judication. When such contracts are accompanied by al
ternative nontort remedies that serve as an adequate quid 
pro quo for reducing or eliminating rights to recover in 
tort, arguments may support giving effect to such agree
ments. Such contractual arrangements raise policy ques
tions different from those raised by this Section and re-

. fi I 'd . b th 58S qUIre care u consl eratlOn y e courts. 
The Reporters' Note refers to various sources that suggest al

ternatives to products liability litigation to resolve disputes, some 
legislative and some private.584 Section 18 takes no position on the 

579. Proposed Final Draft, supra note 6, § 18. 
580. See id. 
581. See id. § 18 cmt. a & § 21. 
582. Id. § 18 cmt. d. 
583. Id. 
584. See id. Reporters' Note, at 331-32 (citing Jeffrey O'Connell, Elective No

Fault Liability by Contract: With or Without an Enabling Statute, 1975 U. ILL. L.F. 59, 
65-71 (1975); Jeffrey O'Connell, Offers that Can't be Refused: Foreclosure of Personal 
Injury Claims by Defendants' Prompt Tender of Claimants' Net Economic Losses, 77 Nw. 
U. L. REv. 589 (1982); 2 A.L.I., REpORTERS' STUDY: ENTERPRISE RESPONSIBILITY FOR 
PERSONAL Ir-{JURY 517-536 (1991); The National Childhood Vaccine Injury Act of 
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prudence of the proposals. Rather, it covers "only ... traditional 
disclaimers that function unfairly to deny or limit liability to per
sons who lack either information or bargaining power to protect 
th . . "585 elr mterests. 

Minnesota law is the same. While the Minnesota Supreme 
Court has not had the occasion to specifically hold disclaimers of 
liability invalid in products liability cases, the principles supporting 
the adoption of strict liability as enunciated by the court in McCor
mack v. Hankscra!, CO.,586 and as applied in cases involving property 
damage claims,57 make it certain that Minnesota would adopt the 
same position with respect to disclaimers in personal injury cases. 

§ 19. DEFINITION OF "PRODUCT" 

For purposes of this Restatement: 

(a) A product is tangible personal property distributed 
commercially for use or consumption. Other items, such as 
real property and electricity, are products when the context of 
their distribution and use is sufficiently analogous to the distri
bution and use of tangible personal property that it is appro
priate to apply the rules stated in this Restatement. 

(b) Services, even when provided commercially, are not 
products. 

(c) Human blood and human tissue, even when provided 
commercially, are not subject to the rules of this Restatement.588 

Commentary 

Section 19 of the Restatement (Third) defines a product for pur
poses of its liability rules.

58g 
The plaintiff may diminish the signifi

cance of the issue when the theory of recovery is design defect or 

1986, 42 U.S.C. §§ 300aa-1-300aa-24 (1994); Victor E. Schwartz & Liberty 
Mahshigian, National Childhood Vaccine Injury Act of 1986: An Ad Hoc Remedy or a 
Window for the Future?, 48 OHIO ST. LJ. 387 (1987». 

585. Id. Reporters' Note, at 332. 
586. 278 Minn. 322, 154 N.W.2d 488 (1967). For the policy justifications see 

supra note 21 and accompanying text. 
587. See Lloyd F. Smith Co. v. Den-Tal-Ez, Inc., 491 N.W.2d 11, 14-16 (Minn. 

1992). 
588. Proposed Final Draft, supra note 6, § 19. 
589. See id. cmt. a. 
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failure to warn, since risk-utility principles apply to those claims,590 
but the issue nonetheless remains important because of the con
tinuing viabili~ of strict liability theory in cases involving manufac
turing defects. 91 Whether or not something is a "product" is a 
question of law for the court.

592 

Under the definition most products will be tangible personal 
property: 

Component parts are products, whether sold or distrib
uted separately or assembled with other component parts. 
An assemblage of component parts is also, itself, a prod
uct. Raw materials are products, whether manufactured, 
such as sheet metal; processed, such as lumber; or gath
ered and sold or distributed in raw condition, such as un-

1 593 
washed grave and farm produce. 
The comments to section 19 note the division of authority on 

the issue of whether living animals may be products for purposes of 
deciding the tort liability of a commercial seller.594 For example, in 
cases where diseased livestock are sold and have to be destroyed, 
the plaintiff's claim is for the damage to the product itself.

595 
The 

Restatement (Third) treats that claim as economic loss not covered 
under the its liability rules.

596 
However, if the diseased animals 

cause harm to other animals, that harm to other property is com-
597 

pensable under the Restatement. 
Section 19 also distinguishes between services and products.

59B 

Services, even if provided commercially, are not deemed to be 
products for purposes of the Restatement (Third).599 It is irrelevant if 
the service that is performed relates to a commercially distributed 

600 product. The comments use the example of a person who con-
tracts to inspect, repair, and maintain machinery owned by an
other.

60l 
In such a case the service provider is considered separate 

from the provider of the product.602 

590. See id. 
591. See id. Reporters' Note, at 338. 
592. See id. cmt. a. 
593. [d. cmt. h. 
594. See id. 
595. See id. 
596. See id. 
597. See id. 
598. See id. cmt. f. 
599. See id. 
600. See id. 
601. See id. 
602. See id. 
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Blood and human tissue, while they meet the requirements of 
section 19 (a), are excluded from the Restatement (Third) under 
subpart (c) for policy reasons.603 Most jurisdictions address the is
sue legislatively, exempting sellers of blood and human tissue from 
strict liability. Such sellers do remain liable under negligence rules 
as providers of professional services, however.604 

Intangible personal property includes two primary catego-
.605 0 . fb ks .. lh 606 1 nes. ne consIsts 0 00 ,maps, or naVlgatlona carts. n 

general, liability is not imposed for information contained in a 
book, although the book is clearly a product, because the plaintiff's 
claim is based on the information in the book and not the book it
self. 607 Free speech concerns have led most courts to refuse to im
pose strict liability on book sellers.

60B 

The second category of intangible property "involves the 
transmission of intangible forces such as electricity and X rays.,,609 
A majority of courts have held that the transmission of electricity 
becomes a product only when it is delivered to the plaintiff's house 

610 through the meter. 
In cases involving injury caused by X rays and radiation treat

ment, the claim is based on the improper administration of the 
treatments by medical technicians, rather than on an allegation 

611 that the X rays are themselves harmful. Courts have refused to 
impose liability in those cases absent a showing that the X rays or 
forms of radiation treatment were defective or that the technicians 

1
. 612 were neg 1gent. 

The application of products liability principles to improve
ments to real property has been problematic. Housing contractors 
who build one house at a time do not readily fit the pattern of a 
mass producer of products, and, according to the comments, "nor 
is such a builder perceived to be more capable than are purchasers 
of controlling or insuring atlainst risks presented by weather condi
tions or earth movements." 3 However, courts have treated sellers 

603. See id. cmt. c. 
604. See id. 
605. See id. cmt. d. 
606. See id. 
607. See id. 
608. See id. 
609. [d. 
610. See id. 
611. See id. 
612. See id. 
613. [d. cmt. e. 
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of improved real property as product sellers in some contexts. An 
example would be a building contractor that sells a building con
taining appliances or other manufacturing equipment.

614 
Under 

those circumstances, the builder, along with the manufacturer of 
the equipment and other distributors, are all held to be product 
sellers, though the built-in equipment may have become an at
tachment to real property.615 A builder may also be a product seller 
with respect to the building itself, when, for examgle, the building 
is prefabricated and put together on- or off-site. 6 Courts could 
also impose strict liability on a mass producer of new homes, such 

. I al h· . 617 as a contractor m a arge sc e ousmg proJect. 
Minnesota products liability law has tracked section 19 of the 

Restatement,6lB although without a formal definition of the term 
"product." Minnesota courts have applied products liability law, 
including strict liability theory, to a variety of products that fit 
within the definition of tangible personal property.619 

In Harmon Contract Glazing, Inc. v. Liblfy-Owens-Ford CO.620 two 
unsecured wood crates containing heavy glass panes fell off a 
trailer, killing one man and injuring another, while the men were 
assisting in unloading the trailer that held the crates.621 Libby
Owens-Ford Company (LOF) manufactured· and sold the glass and 
Harmon Contract Glazing purchased it.

622 
Harmon purchased the 

glass for office building installation.
623 

The trial court held that the 
crating, bracing, and shoring of the glass panes were an integral 
part of the product shipped by LOF. 4 The court therefore tried 
the case as a products liability case.

625 
LOF argued that the case in

volved negligent loading procedures, rather than the negligent de-

614. See id. 
615. See id. 
616. See id. 
617. See id. 
618. See Hofstedt v. International HaIVester Co., 256 Minn. 453, 460, 98 

N.W.2d 808, 813 (Minn. 1959) (holding that a manufacturer of a chattel may be 
liable to those who use the chattel if the manufacturer fails to exercise reasonable 
care in the design of the chattel). 

619. See Proposed Final Draft, supra note 6, § 19 Reporters' Note, at 340-44. 
620. 493 N.W.2d 146 (Minn. Ct. App. 1992), review denied, (Minn. Feb. 12, 

1993). 
621. See id. at 148. 
622. See id. 
623. See id. 
624. See id. at 149. 
625. See id. 
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sign of a product.626 The court of appeals agreed, holding that "a 
product's packaging does not extend to the method used to secure 
or load it for shipment."627 The court concluded that the products 
involved were the glass panes, which could also include the wood 
crates, because LOF sold them as a unit.

628 
Harmon argued that 

the crate was a part of the product's "package," but the court of 
appeals rejected the argument and decided that the ~lass and brac
ing system "were not sold as an integrated whole." 29 The court 
viewed the bracing as simply the method of securing the load for 
shipping.630 More generally, the court observed that the method 
used to secure a product for shipping cannot be viewed as an inte
gral part of the product itself.

631 

In light of the Restatement (Third) comments noting that the 
significance of determining whether a product is involved is less
ened because of the risk-utility principles that govern design and 
defect claims,632 the court's opinion in the Harmon case is interest
ing for the distinction it draws between a manufacturer's duty as a 
shipper and the manufacturer's duty as a product designer. 

Distilled to its essential point, the Harmon court's holding is 
that the manufacturer's added responsibility to keep informed of 
current scientific knowledge imposes a greater duty on it as a 
manufacturer than as a shipper or loader of products.6s3 The trial 
court's submission of the case to the jury under a products liability 
failure to warn theory meant that the defendant "was allocated un
compromising duties it would not have had under simple negli-

,,634 
gence. 

The Minnesota Supreme Court has not treated electricity as a 
product for products liability purposes, although the possibility 
remains open. The court has also determined that strict liability 
principles applicable to abnormally dangerous activities do not ap
ply to electricity, although the court has held gower companies to a 
high standard of care regarding power lines.6 

626. Seeid. 
627. [d. 
628. Seeid. 
629. [d. 
630. Seeid. 
631. Seeid. 
632. See Proposed Final Draft, supra note 6, § 19 cmt. a. 
633. See Harmon Glass Glazing, 493 N.W.2d at 151. 
634. [d. 
635. See Ferguson v. Northern States Power Co., 307 Minn. 26, 33, 239 N.W.2d 

190, 194 (1976). 
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6~6 
In ZumBerge v. Northern States Power Co., a 1992 court of ap-

peals case, the plaintiffs brought suit against NSP for a decline in 
performance of, and various ,Physical problems with, their dairy 
herd caused by stray voltage.6~ The plaintiffs sued on negligence, 
breach of warranty, and strict liability theories.

638 
The court of ap

peals' opinion focused on the relationship between the plaintiffs 
and NSP. 6~9 The trial court had concluded that the provision of 
electricity was a sale of goods under Article 2 of the V.C.C., a ques
tion the court of appeals noted is undecided in Minnesota.

640 

However, the court of appeals also noted that even if the sale of 
electricity is controlled by Article 2, that determination did not re
solve die plaintiff's claim.

64
! The court of appeals was concerned 

that the supreme court's limitations on the right to recover for 
economic loss in commercial transactions might limit the plaintiff's 
right to recover. The majority, however, concluded that the plain
tiff's claims did not fit the erevailing definition of "economic loss" 
so as to bar their recovery. 2 There was no indication in the case 
that the electricity failed to perform according to the purposes for 
which it was sold.64~ Rather, the plaintiffs' claim was based on 
NSP's failure to control or to warn the plaintiffs of injurious stray 
voltage.644 Therefore, their claim arose independent of the transac
tion, entitling the plaintiffs to recover for their losses free from the 
limitations on recovery for economic loss imposed by the supreme 
court in cases involving commercial transactions.

645 

Minnesota products liability cases involving real property or 
improvements to real property frequently involve the Minnesota 
statutes of repose and limitations for improvements to real prop
erty.646 If the plaintiff seeks to recover, either under a strict liability 

636. 481 N.W.2d 103 (Minn. Ct. App. 1992). 
637. See id. at 105. 
638. See id. 
639. See id. at 106-07. 
640. See id. at 107. 
641. See id. at 108. 
642. See id. 
643. See id. 
644. See id. 
645. See id. 
646. See MINN. STAT. § 541.051 (1996) (containing a statute of limitations and 

repose for actions based on improvements to real property). The statute reads as 
follows: 

Subd. 1. (a) Except where fraud is involved, no action by any 
person in contract, tort, or otherwise to recover damages for any injury 
to property, real or personal, or for bodily injury or wrongful death, 
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or negligence claims, and the basis for the claim is an improvement 
to real property, the two-year statute of limitations and ten-year 
outside statute of repose present significant obstacles to recovery.647 
There is an exception, adopted in 1990, for manufacturers or sup
pliers of "any equipment or machinery installed upon real prop-

[d. 

arising out of the defective and unsafe condition of an improvement 
to real property, nor any action for contribution or indemnity for 
damages sustained on account of the injury, shall be brought against 
any person performing or furnishing the design, planning, supervi
sion, materials, or observation of construction or construction of the 
improvement to real property or against the owner of the real prop
erty more than two years after discovery of the injury or, in the case of 
an action for contribution or indemnity, accrual of the cause of action, 
nor, in any event shall such a cause of action accrue more than ten 
years after substantial completion of the construction. Date of sub
stantial completion shall be determined by the date when construction 
is sufficiently completed so that the owner or the owner's representa
tive can occupy or use the improvement for the intended purpose. 

(b) For purposes of paragraph (a), a cause of action accrues 
upon discovery of the injury or, in the case of an action for contribu
tion or indemnity, upon payment of a final judgment, arbitration 
award, or settlement arising out of the defective and unsafe condition. 

(c) Nothing in this section shall apply to actions for damages re
sulting from negligence in the maintenance, operation or inspection 
of the real property improvement against the owner or other person in 
possession. 

(d) The limitations prescribed in this section do not apply to the 
manufacturer or supplier of any equipment or machinery installed 
upon real property. 

Subd. 2. Notwithstanding the provisions of subdivision 1, in the 
case of an action which accrues during the ninth or tenth year after 
substantial completion of the construction, an action to recover dam
ages may be brought within two years after the date on which the ac
tion accrued, but in no event mayan action be brought more than 12 
years after substantial completion of the construction. 

Subd. 3. Nothing in this section shall be construed as extending 
the period prescribed by the laws of this state for the bringing of any 
action. 

Subd. 4. This section shall not apply to actions based on breach 
of the statutory warranties set forth in section 327A.02, or to actions 
based on breach of an express written warranty, provided such actions 
shall be brought within two years of the discovery of the breach. 

647. See Farnham v. Nasby Agri-Systems, Inc., 437 N.W.2d 759 (Minn. Ct. App. 
1989); Thorp v. Price Bros. Co., 441 N.W.2d 817 (Minn. Ct. App. 1989); 
O'Connor v. M.A. Mortenson Co., 424 N.W.2d 92 (Minn. Ct. App. 1988); Sartori 
v. Harnischfeger Corp., 432 N.W.2d 448 (Minn. 1988); Citizen's Sec. Mut. Ins. Co. 
of Red Wing v. General Elec. Corp., 394 N.W.2d 167 (Minn. Ct. App. 1986); 
Kemp v. Allis-Chalmers Corp., 390 N.W.2d 848 (Minn. Ct. App. 1986); Moen v. 
Rexnord, Inc., 659 F. Supp. 988 (D. Minn. 1987), afj'd, 845 F.2d 1027 (8th Cir. 
1988). 
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erty.,,648 The exception was intended to exclude routine products 
liability cases from the scope of section 541.051.649 

The statutes of repose and limitations aside, products liability 
claims have been brought in Minnesota for a defective manufac-

d h 650 d £. . kl 651 d· 1 ture orne, a e ectlve spnn er system, an an Improper y 
installed fumace.

652 
In the last case, O'Laughlin v. Minnesota Natural 

Gas CO.,65S the Minnesota Supreme Court cited Schipper v. Levitt & 
654 

Sons, Inc., a landmark 1965 New Jersey Supreme Court case hold-
ing a mass producer of homes liable for failure to properly install a 
mixing valve for hot water delivery to sink tapS.655 While Minnesota 
has not formally articulated a rule for the application of products 
liability principles to real estate improvements, the supreme court 
has imposed liability under varying theories for defects in those 
. 656 
Improvements. 

The Minnesota Supreme Court has not firmly decided if it will 
apply products liability theory to services that are improperly per
formed. The court appeared to apply strict liability in O'Laughlin 
for the services that a contractor performed in installing a fur
nace,657 but in Valley Farmers' Elevator v. Lindsay Brothers Corp.,658 the 
court examined hybrid transactions in greater detail. The Valley 
Farmers' case involved a dispute over a grain storage system the 

648. Act of May 3, 1990, ch. 555, § 13, 1990 Minn. Laws 1562 (amending 
MINN. STAT. § 541.051, subd. 1). 

649. See MINNESOTA I~URY COMPENSATION STUDY COMMISSION, REpORT TO THE 
LEGISlATURE 20-21 (1990). 

650. See Zimprich v. Stratford Homes, Inc., 453 N.W.2d 557 (Minn. Ct. App. 
1990). 

651. See Red Wing Motel Investors v. Red Wing Fire Dep't, 552 N.W.2d 295 
(Minn. Ct. App. 1996), review denied, (Minn. Oct. 29, 1996). 

652. See O'Laughlin v. Minnesota Natural Gas Co., 253 N.W.2d 826 (Minn. 
1977). 

653. 253 N.W.2d 826 (Minn. 1977). 
654. See id. at 831 n.3 (citing Schipper v. Levitt & Sons, Inc., 207 A.2d 314 

(NJ.1965». 
655. See Schipper, 207 A.2d at 321-23. 
656. See, e.g., Fudally v. Ching Johnson Builders, Inc., 360 N.W.2d 436, 439 

(Minn. Ct. App. 1985) (affirming a jury verdict based on a breach of contract 
claim for negligent construction of a porch); Patton v. Yarrington, 472 N.W.2d 
157, 161 (Minn. Ct. App. 1991) (holding that smoke detectors were 
"improvements" within the meaning of MINN. STAT. § 541.051 and that wrongful 
death action based on defect in the improvement was brought in a timely fash
ion). 

657. See O'Laughlin v. Minnesota Natural Gas Co., 253 N.W.2d 826, 830-31 
Minn. 1977). 

658. 398 N.W.2d 553 (Minn. 1987). 
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plaintiff purchased from the defendant.
659 

Flaws in the system re
sulted in damage to one of the storage bins.660 Valley alleged neg
ligent design of the system and failure to warn about the need for 
an automatic switch to control the aeration fans in the system, and 
strict liability for the damage to the grain storage bin.66

! The plain
tiff argued on appeal that the economic loss it sustained was com
pensable under negligence and strict liability theories because the 
transaction between it and the defendant was a hybrid commercial 
transaction involving the provision of services and the sale of 

662 
goods. 

The court noted that it could discern virtually no distinction 
between the plaintiff's claim that Lindsay should have installed an 
automatic shut-off device to stop the aeration fan after frost accu
mulation, and the claims advanced in O'Laughlin, which involved a 
furnace that was improperly installed bi a contractor who failed to 
include a metal liner in the chimney.66 To clarify the law in Min
nesota, the supreme court adopted the "predominant factor" test, 
the application of which is usually a question of law for the court.664 

As applied, the court concluded that the transaction between the 
plaintiff and defendant was predominantly a sale of goods. 665 

The impact of the decision on O'Laughlin is not clear. It may 
be that the court's decision in O'Laughlin, which appeared to im
pose strict liability on a contractor for the services he performed,666 
is now suspect because of Valley Farmers,.667 Mter all, the supreme 
court noted that the two cases were indistinguishable on their facts, 
althou~ O'Laughlin involved property damage and not personal 
injury. In addition, O'Laughlin can be viewed as a case involving 
a product that was defective as installed.

669 
The plaintiff paid for a 

finished product that should have worked as intended, but because 
of installation defects did not.

670 
. 

However, even if the supreme court continues to impose strict 

659. See id. at 554. 
660. See id. 
661. See id. at 555. 
662. See id. 
663. See O'Laughlin, 253 N.W.2d at 830-31. 
664. See Valley Farmers', 398 N.W.2d at 556. 
665. See id. 
666. See O'Laughlin, 253 N.W.2d at 826. 
667. See Valley Farmers', 398 N.W.2d at 555-56. 
668. See id. 
669. See O'Laughlin, 253 N.W.2d at 832. 
670. See id. 
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liability for the kinds of sernces performed by contractors in per
sonal injury cases, then classification of the case as involving sales 
or sernces would be irrelevant, because strict liability theory can 
apply to both, depending on the circumstances. Conversely, in 
cases involving economic loss, classification of a case as involving 
the sale of goods rather than sernces makes the case subject to the 
Uniform Commercial Code and its limitations on liability. In fact, 
the plaintiff in Valley Farmers', once subject to the U.C.C., lost be
cause the four-year statute of limitations on its claim had run,67! 
whereas the statute of limitations for improvements to real prop-

672 erty would not have run. 
The supreme court has held that strict liability does not apply 

in pure professional sernces cases.
673 

However, in City of Mounds 
View v. Walijarvi,674 a city sued an architect for negligence and 
breach of express and implied warranties for an addition to the city 
hall designed by the architect and his firm.675 One of the issues on 
appeal was whether an architect's agreement to design a structure 
includes an implied warranty that the structure will be fit for its in-

676 
tended purpose. 

The reasoning underlying the majority rule applied to archi
tects and other vendors of professional sernces, including doctors, 
engineers, attorneys, and others, is that such professionals are con
stantly required to exercise skilled judgment in dealing with some-

h . . 677 Th . ak I w at mexact SCIences. e uncertamty m es comp ete accuracy 
impossible in every instance. Following the majority rule, the su
preme court concluded that liability could not be imposed except 
according to the prevailing standard of care applicable to profes
sionals: 

We have reexamined our case law on the subject of pro
fessional sernces and are not persuaded that the time has 
yet arrived for the abrogation of the traditional rule. 
Adoption of the city's implied warranty theory would in 
effect impose strict liability on architects for latent defects 

671. See Valley Farmers', 398 N .W.2d at 557. 
672. See id. at 556. 
673. See Jenson v. Touche Ross & Co., 335 N.W.2d 720, 728 (Minn. 1983) 

(holding that it is inappropriate to impose a strict liability standard on the defen
dant because it would result in using a consumer protection statute to second
guess the professional judgment of accounting practitioners). 

674. 263 N.W.2d 420 (Minn. 1978). 
675. See id. at 421. 
676. See id. at 422. 
677. See id. at 424. 
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in the structures they design. That is, once a court or jury 
has made the threshold finding that a structure was 
somehow unfit for its intended purpose, liability would be 
imposed on the responsible architect in spite of his dili
gent application of state-of-the-art design techniques. If 
every facet of structural design consisted of little more 
than the mechanical application of immutable physical 
principles, we could accept the rule of strict liability which 
the city proposes. But even in the present state of relative 
technological enlightenment, the keenest engineering 
minds can err in their most searching assessment of the 
natural factors which determine whether structural com
ponents will adequately serve their intended purpose. 
Until the random element is eliminated in the application 
of architectural sciences, we think it fairer that the pur
chaser of the architect's services bear the risk of such un
foreseeable difficulties.678 

The Restatement (Third)'s policy judgment with respect to hu
man blood and tissue appears to be supported by Minnesota law.

679 

In Balkowitsch v. Minneapolis War Memorial Blood Bank, Inc.,68o a se
rum hepatitis case arising from a blood transfusion, the supreme 
court held that "the furnishing of blood is more in the nature of a 
service than in the sale of goods," and that warranty principles were 
inapplicable as a matter of public policy: 

We find it difficult to give literal application of principles 
of law designed to impose strict accountability in com
mercial transactions to a voluntary and charitable activity 
which serves a humane and public health purpose. The 
activities involved in the transfusion of whole blood, a 
component of the living body, from one human being to 
another may be characterized as sui generis in that the 
sequence of events involve acts common to legal concepts 
of both a sale and a service. Moreover, it seems to us that 
under the facts in the case before us it would be unrealis
tic to hold that there is an implied warranty as to qualities 
of fitness of human blood on which no medical or scien
tific information can be acquired and in respect to which 
plaintiffs' physician has the same information, knowledge, 
and experience as the supplier.68

) 

678. Id. 
679. See Proposed Final Draft, supra note 6, § 19 ernt. c. 
680. 270 Minn. 151, 132 N.W.2d 805 (1965). 
681. Id. at 159, 132 N.W.2d at 811. 
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The second case involving the issue is Doe v. Travenol Laborato
ries, Inc.,682 a federal district court case applying Minnesota law.

683 

The plaintiff, a hemophiliac, contracted the AIDS virus through a 
blood transfusion.

684 
The court noted the supreme court's conclu

sion that provision of blood is a service and not a sale, but resolved 
the case on the basis of the blood shield statute in the Uniform 
Anatomical Gift Act,685 adopted some four years after Balkowitsch 
was decided.686 The court read the statute, which stated that the 
use of any part of a body "shall be construed, for all purposes what
soever, as a rendition of a service by each and every person partici
pating therein ... " as a legislative effort in light of Balkowitsch to 
protect entities such as the defendant in the case from being sub
jected to liability without fault.

687 

The blood shield statute was repealed in 1992,688 leaving Balk
owitsch as the prevailing law in Minnesota. It is consistent with the 
limitations most states have imposed on the liability of blood and 
tissue suppliers.

689 

§ 20. DEFINITION OF "ONE WHO SELLS OR OTHERWISE DISTRIBUTES" 

For purposes of this Restatement: 

(a) One sells a product when, in a commercial context, one 
transfers ownership thereto either for use or consumption or 
for resale leading to ultimate use or consumption. Commercial 
product sellers include, but are not limited to, manufacturers, 
wholesalers, and retailers. 

(b) One otherwise distributes a product when, in a com
mercial transaction other than a sale, one provides the product 

682. 698 F. Supp. 780 (D. Minn. 1988). 
683. See id. 
684. See id. at 781. 
685. MINN. STAT. § 525.928 (1986) (repealed 1992). The statute read as fol-

lows: 
The use of any part of a body for the purpose of transplantation in the 
human body shall be construed, for all purposes whatsoever, as a rendi
tion of a service by each and every person participating therein and shall 
not be construed as a sale of such part for any purpose whatsoever. 

"Part" was defined in section 525.921, subd. 6, as "organs, tissues, eyes, bones, ar
teries, blood, other fluids and any other portions of a human body." Id. 

686. See Doe, 698 F. Supp. at 784. 
687. See id. at 783. 
688. See Act of May 27,1991, ch. 202, § 42,1991 Minn. Laws 562. 
689. See Proposed Final Draft, supra note 6, § 19 cmt. c. 



HeinOnline -- 24 Wm. Mitchell L. Rev. 118 1998

118 WilLIAM MITCHELL LAW REVIEW [Vol. 24 

to another either for use or consumption or as a preliminary 
step leading to ultimate use or consumption. Commercial 
nonsale product distributors include, but are not limited to, 
lessors, bailors, and those who provide products to others as a 
means of promoting either the use or consumption of such 
products or some other commercial activity. 

(c) One also sells or otherwise distributes a product when, 
in a commercial transaction, one provides a combination of 
products and services and either the transaction taken as a 
whole, or the product component thereof, satisfies the criteria 
in Subsection (a) or (b). 690 

Commentary 

Section 20 of the Restatement (Third) applies the current under
standing concerning the kinds of product sellers and distributors 
subject to its products liability provisions.

691 
It specifically includes 

commercial product sellers, such as: manufacturers, wholesalers, 
and retailers, although the Restatement does not limit section 20 ex
clusively to those sellers.

692 
Section 20 defines sale to include a 

transfer of ownership "either for use or consumption or for resale 
I d · I . . ,,693 ea mg to u tImate use or consumptIon. 

Sales may occur at all levels in the chain of distribution.
694 

The 
definition is broad enough to include product give-aways as part of 
a commercial sales promotion.695 The commercial sale need not be 
the last transaction in order for the seller to be subject to a prod
ucts liability claim. One person could, for example, buy a product 
at a store and give it to a friend, who is subsequently injured.

696 

Section 20 subjects commercial lessors of new or almost-new 
used products to the rules governing sellers of new products.697 

Rental of a new or almost-new product on a short term basis, where 
the lessee does not have a chance to inspect the product, and 
where the lessor draws the product from a pool of new and almost
new units, with no attempt made by the leasing agent to distinguish 

690. See id. § 20. 
691. See id. cmt. a. 
692. See id. cmt. h. 
693. [d. § 20(a). 
694. See id. cmt. h. 
695. See id. 
696. See id. 
697. See id. cmt. c. 
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the units on the basis of age or condition, makes the lessor subject 
to strict liability.698 

The Restatement (Third) also includes other nonsale product 
distributors, including certain forms of bailments, where there is a 
charge for use of a product.

699 
Bailors furnishing products that are 

an integral part of their sales or marketing operations, however, 
are strictly liable for the harm caused by defective products that are 
bailed even if there is no separate charge for their use.

7OO 
Com

mercial bailors who provide products for use as a convenience but 
do not charge for the products' use, such as a grocer who provides 
shopping carts, are not subject to the strict liability rules.701 

Cases involving combinations of sales and services may be 
problematic.

702 
If the sales component is clearly kept separate from 

a service provided along with the product, the person who provides 
the services and products may be deemed to be a product seller. 703 
The Restatement (Third) comments use the example of a lawn-care 
firm that bills separately for a fertilizer that is applied to the lawn of 
a customer, or a company that replaces a component part and bills 

704 
separately. 

However, courts differ in their treatment of transactions if the 
parties do not clearly separate the sales from the services aspects. 705 
The judicial treatment depends on which of two categories the 
transaction fits. 706 In cases where a product is consumed during the 
course of providing a service, such as a case where hair dye is used 
by a hair stylist, the product will usually be treated as a sale of 
dye.

707 
But when the product is not consumed or permanently 

transferred to the customer, such as defective scissors that cut the 
customer, the transaction will be treated as solely furnishing a serv
. 708 
Ice. 

In contrast, Minnesota products liability law has been applied 
to a variety of product sellers and distributors, although it has not 
been worked out as completely. It is clear that products liability 

698. See id. 
699. See id. cmt. f. 
700. See id. 
701. See id. Reporters' Note, at 365. 
702. See id. cmt. d. 
703. See id. 
704. See id. 
705. See id. 
706. See id. 
707. Seeid. 
708. See id. 
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law will be applied to parties in the chain of manufacture and dis
tribution, although parties lower in the chain may move for dis
missal if the product manufacturer is solvent and subject to Minne
sota jurisdiction.709 It has been applied to leases of defective 
products,710 and bailments,711 although the issue of whether strict 
liability applies to either a lease or a bailment for compensation 
has not yet been decided by the supreme court.712 

In dealing with the sales-service hybrid transactions, the su
preme court adopted the "predominant factor" test in Valley Farm
ers 713 The application of the test depends largely on whether there 
is an identifiable product that is sold in the transaction.

714 
In 

715 
McCarthy Well Co. v. St. Peter Creamery, Inc. the supreme court, ap-
plying Valley Farmers', held that a well company hired to restore a 
creamery's artesian well to its original capacity performed a service 
rather than entered into a sale of goods: 

We conclude that the predominant purpose of the 
McCarthy Well-St. Peter Creamery contract was the provi
sion of services. The creamery hired McCarthy Well to re
store the creamery's artesian well to its original capacity. 

709. See MINN. STAT. § 544.41 (1996). 
710. See, e.g., Clark v. Rental Equip. Co., 300 Minn. 420, 220 N.W.2d 507 

(1974) (concerning scaffolding without a safety railing); Rediske v. Minnesota Val
ley Breeder's Ass'n, 374 N.W.2d 745, 747 (Minn. Ct. App. 1985) (involving a de
fective solid animal waste recycling system). 

711. See Butler v. Northwestern Hosp., 202 Minn. 282, 285, 278 N.W. 37, 38 
(1938) (involving a plaintiff-patient who sustained hot water bums due to defect 
in clamp in proctolysis delivery system). The Butler-court took the position that: 

It is well established that one who furnishes an instrumentality for a spe
cial use or service impliedly warrants the article furnished to be reasona
bly fit and suitable for the purpose for which it is expressly let out, or for 
which, from its character, he must be aware it is intended to be used and 
is liable for injuries to the bailee or third persons for injuries proxi
mately resulting from any defect due to his want of due care. 

Id. (citations omitted). 
712. SeeWegscheiderv. Plastics, Inc., 289 N.W.2d 167,170 (Minn. 1980). The 

plaintiff, a truck driver, was injured when he fell off a tanker trailer while unload
ing it. See id. at 169. The plaintiff's employer owned the tractor used to pull the 
tanker trailer. See id. The tanker trailer was supplied by Plastics, Inc. See id. The 
plaintiff had requested a jury instruction based on section 402A, but because the 
plaintiff had assumed the risk of injury, the court concluded that it was unneces
sary to "address the issue of whether strict liability as stated in § 402A should be 
applied to cases such as this, where the defective product was not sold but merely 
supplied by defendant to plaintiff. n Id. at 170. 

713. See Valley Farmer's Elevator v. Lindsay Bros. Corp., 398 N.W.2d 553, 556 
(Minn. 1987). 

714. See id. 
715. 410 N.w.2d 312 (Minn. 1987). 
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Toward this end, McCarthy Well pulled a liner out of the 
well casing, airlifted sand out of the well, televised the 
well, attempted to remove a donut from the well casing, 
exploded dynamite at the bottom of the well, and in
stalled a new pump. Mter installing the pump, McCarthy 
Well billed the creamery $34,573.27; of this amoun~ only 
$8,329.45 is identified as the cost of the new pump.71 
Because the court held that the transaction was not a 

"commercial transaction," the creamery was entitled to recover un
der a negligence theory for the economic loss it sustained.

717 

In Butler v. Northwestern HospitaC8 the plaintiff-patient, in the 
hospital for an appendectomy, sustained serious bums due to de
fect in a clamp that was used in a proctolysis delivery system.

719 
The 

clamp that was used to prevent the hot water drip was ordinarily 
used in the administration of enemas, but the clamp was being 
used for the usual purpose of preventing the flow of water. 720 The 
court took the position that: 

It is well established that one who furnishes an instru
mentality for a special use or service impliedly warrants 
the article furnished to be reasonably fit and suitable for 
the purpose for which it is expressly let out, or for which, 
from its character, he must be aware it is intended to be 
used and is liable for injuries to the bailee or third per
sons for injuries proximately resulting from any defect 
due to his want of due care. 721 

However, the court did not impose liability on the basis of 
strict liability in tort, but concluded that the evidence was sufficient 
to establish that the defect in the clamp was "discoverably defec-
~; ,,722 uve. 

§ 21. DEFINITION OF "HARM TO PERSONS OR PROPER1Y": RECOVERY 

FOR ECONOMIC Loss 

For purposes of this Restatement, harm to persons or property 

716. [d. at 315. The court also noted in a footnote that "the purchase and in
stallation of the pump was not a separate transaction. This was a single agreement 
executed over an extended period of time, of which the pump was but one part." 
[d. at n.1. 

717. See id. at 312. 
718. 202 Minn. 282, 278 N.W. 37 (1938). 
719. See id. at 284-85,278 N.W. at 37. 
720. See id. 
721. [d. at 285,278 N.W. at 38. 
722. [d. at 287,278 N.W. at 39. 
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includes economic loss if caused by harm to: 

(a) the plaintiff's person; 

[Vol. 24 

(b) the person of another when harm to the other inter
feres with a legally protected interest of the plaintiff; or 

(c) the plaintiff's property other than the defective product 
. If 723 Itse . 

Commentary 

The comments to section 21 note the two constraints that 
prompted the limitations on the right to recover for economic 
10ss.72 The first is that "~roducts liability lies at the boundary be
tween tort and contract." 25 Some losses seem to straddle the two 
theories, but are more appropriately assigned to contract law and 
the remedies of the V.C.C., with its attendant limitations on recov
ery, including notice, privity, and disclaimer limitations.

726 
The 

second constraint is that there are some forms of economic loss 
that "have traditionally been excluded from the realm of tort law 
even when the plaintiff has no contractual remedy for a claim.,,727 

Economic loss that arises from personal injury is included in 
the Restatement (Third)'s definition of harm to the person.

728 
Sub

part (b) includes actions for loss of consortium or wrongful 
death,729 and both are clearly covered under Minnesota products 
liability law. 730 It also includes losses such as injury to reputation, 
subject to rules of legal causation, even where the plaintiff has not 
suffered personal injury.731 Minnesota does not appear to have a 

723. Proposed Finetl Draft, supra note 6, § 2l. 
724. See id. cmt. a. 
725. Id. 
726. See id. 
727. Id. 
728. Seeid.§21(b). 
729. See id. cmt. c. 
730. See, e.g., Busch v. Busch Constr., Inc., 262 N.W.2d 377, 400 (Minn. 1977) 

(affirming ajury award for loss of consortium); Horvath v. Liquid Controls Corp., 
455 N.W.2d 60, 64 (Minn. Ct. App. 1990) (holding that if death of employee was 
causally related to the negligence of designer and installer of work facility, the 
cause of action is governed by the wrongful death statute, MINN. STAT. § 573.02 
(1996». 

731. See Proposed Final Draft, supra note 6, § 21 illus. 1. It provides the follow
ing example: 

A machine that is used to anesthetize dental patients is delivered to Dr. 
Smith with the labels for nitrous oxide and oxygen reversed. Dr. Smith, 
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analogue. 
Part (c) includes as harm to property, damage to "the plain

tiffs property other than the defective product itself.,,732 Harm to 
the defective product itself is not included as a recoverable element 
of damage under products liability principles.

733 
Damage to the 

product itself is excluded from the Restatement (Third) because "the 
law covering commercial transactions sets forth a comJlrehensive 
scheme governing the rights of the buyer and seller.,,7 Harm to 
the product itself is not covered even where the product is in a de
fective condition that makes it unreasonably dangerous.

735 
The 

comments note that a plausible argument exists that such cases 
should be covered by products liability law, but that a majority of 
jurisdictions to consider the issue have taken the position that 
those losses should be covered by the U.C.C.

736 
Minnesota law 

agrees.
737 

Even a catastrophic loss that results in death will not jus
tify recovery for damage to the product by the owner under a 
products liability theory.738 If there is harm to other property, sec
tion 21 permits recovery not only for the harm to the product but 
1 L' • 'd tal . 1 739 a so J.or Inci en economIC oss. 

Id. 

The comments set aside the asbestos cases: 
In the case of asbestos contamination in buildings, most 
courts have taken the position that the contamination 
constitutes harm to the building as other property. The 
serious health threat caused by asbestos contamination 
has led the courts to this conclusion. Thus, actions seek-

believing she was administering oxygen to a patient, mistakenly adminis
tered nitrous oxide which caused the patient to die. Due to the adverse 
publicity arising from accurate media reporting of the case, Dr. Smith 
suffered a sharp drop in her practice and substantial economic loss. Dr. 
Smith's damages for economic loss are recoverable in tort from the seller 
of the machine under Subsection (b). 

732. Seeid.§21(c). 
733. See id. cmt. d. 
734. Id. 
735. See id. 
736. See id. Reporters' Note, at 371. 
737. See SJ. Groves & Sons v. Aerospatiale Helicopter, 374 N.W.2d 431, 434 

(Minn. 1985) (holding the V.C.C. is designed to provide remedies for unsatisfac
tory results of products and that plaintiff should not be allowed to seek remedies 
under tort theories). 

738. See id. 
739. See Proposed Final Draft, supra note 6, § 21 cmt. e. The determination of 

when incidental economic loss will be compensable is controlled by the RE
STATEMENT (SECOND) OF TORTS §§ 430-461 (1965). 
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ing recovery for the costs of asbestos removal have been 
held to be within the purview of products liability law 
rather than commercial law. 740 

From Superwood Corp. v. Siempelkamp Curp.,741 to Lloyd F. Smith 
Co. v. Den-Tal-Ez, Inc.,742 and 80 South Eighth Street Limited Partnership 
v. Carey-Canada, Inc.,743 the Minnesota Supreme Court has been in 
the process of developing a set of rules to govern claims for eco
nomic loss and property damage.

744 

740. Proposed Final Draft, supra note 6, § 21 cmt. e. 
741. 311 N.W.2d 159 (Minn. 1981). 
742. 491 N.W.2d 11 (Minn. 1992). 
743. 486 N.W.2d 393 (Minn. 1992). 
744. In Minnesota Mining & Mfg. Co. v. Nishika Ltd., 565 N.W.2d 16 (Minn. 

1997), a suit was brought in Texas state court by four independent companies that 
were involved in the three-dimensional photography business. See id. at 18. Two 
individuals who together owned the four companies, developed a plan for manag
ing a three-dimensional photography company through their four businesses. See 
id. One of the individuals met with 3M officials to obtain assistance with the film 
development process. See id. Because of problems in the development of the 
process, the company ultimately failed. See id. at 19. 

The jury concluded that 3M breached an express warranty for the emul
sion used in the development process and implied warranties for the emulsion 
and backcoat sauce used in the process, and that the breaches directly caused 
harm to each of the plaintiffs. See id. The jury fixed damages at $50,000,000 for 
the group. See id. Damages were reduced by the 49% fault attributable to the 
plaintiffs. See id. 

Nishika and American 3D, two of the plaintiffs, did not deal directly with 
3M. See id. They did not use, purchase, or otherwise secure the 3M products at 
issue in the case. See id. Nishika was not even in existence at the time the goods 
were sold by 3M. See id. 

The Texas Supreme Court certified two questions to the Minnesota Su-
preme Court: 

1. For breach of warranty under [Minn. Stat. § 336.2-318], is a seller li
able to a person who never acquired any goods from the seller, directly 
or indirectly, for pure economic damages (e.g. lost profits), unaccompa
nied by any injury to the person or the person's property? 
2. If the answer to Question 1 is "yes," may several such persons, who 
mayor may not be related, and who mayor may not include the buyer of 
the goods, recover damages jointly as a single economic unit? 

[d. The Minnesota Supreme Court answered the first question in the negative. 
Minnesota Statutes section 336.2-318, the privity provision in the V.C.C., 

states that a seller's warranty, express or implied, "extends to any person who may 
reasonably be expected to use, consume or be affected by the goods and who is 
injured by breach of the warranty." MINN. STAT. § 336.2-318 (1996). The term 
"person" includes corporations and other business organizations. See Nishika, 565 
N.W.2d at 19 (citing MINN. STAT. § 336.2-318). The court held that although in 
the past it had permitted recovery of lost profits from a remote seller's breach of 
warranty, and had permitted plaintiffs who had not purchased, used, or otherwise 
acquired a product to recover as third-party beneficiaries for property damage, it 
had never permitted recovery by a plaintiff "seeking lost profits unaccompanied 
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The set of rules the supreme court has developed
745 

coincide 
with the rules in the Restatement. In 80 South Eighth Street, the su
preme court, on certified questions from the United States District 
Court for the District of Minnesota, held that the owner of a build
ing with fireproofing containing asbestos was not barred from re
covering for "damages relating to the maintenance, removal and 
replacement" of the fireproofing.

746 
Rather than slotting the claim 

into the economic loss decisions that would have barred recovery 
by the plaintiff, the court concluded that the policies of tort law 
should apply due to the dangers presented by asbestos.

747 
While 

that decision can be disputed, the court's policy analysis makes it 
clear, as does the Restatement, that the asbestos cases are unique.

748 

The court viewed one objective of tort law as being deterrence of 
unreasonable risks of harm.

749 
Building owners should be encour

aged to abate asbestos hazards rather than waiting for personal in
jury to occur. 750 The court intended for its decision to accomplish 
th b · . 751 at 0 ~ectJ.ve. 

A few months after 80 South Eighth Street, the supreme court 
decided Den-Tal-Ez, further refining the economic loss doctrine in 
a case involving property damag;e caused by an electrical defect in a 
dental chair that caused a fire, 52 but no personal injuries. 753 Suit 
was brought by the dentist who owned the chair, the owner of the 
building where the dentist practiced, and other tenants in the 
building against the manufacturer of the chair and the chair's mo
tor.

754 
The court held that the property damage they sustained was 

compensable: 
[W]e hold that the U.C.C. provides the exclusive remedy 

by physical injury or property damage and who never used, purchased, or other
wise acquired the goods in question." Id. at 20. The court concluded that constru
ing the statute to reach such claims would constitute an expansion of warranty be
yond the intent of the legislature. See id. 

745. For a more detailed analysis, see Jacquelyn K. Brunmeier, Note, Death by 
Footnote: The Life and Times of Minnesota's Economic Loss Doctrine, 19 WM. MITCHELL 
L. REv. 871 (1993). 

746. See 80 S. Eighth Street, 486 N.W.2d at 398. 
747. See id. at 397. 
748. See id. 
749. See id. at 398. 
750. See id. 
751. See id. 
752. See Lloyd F. Smith v. Den-Tal-Ez, Inc., 491 N.W.2d 11, 12-13 (Minn. 

1992). 
753. See id. at 12-13. 
754. See id. at 13. 
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for other property damages arising out of a sale of goods 
only when that sale fits Hapka's narrow definition of a 
"commercial transaction," i.e., where the parties to the 
sale are dealers in the same goods or, to use a more pre
cise term, "merchants in goods of the kind." In actions 
for damages to other property which arise from a sale of 
goods between parties who are not "merchants in goods 
of the kind," such as in the case here, the tort remedies of 
negligence and strict liability are always available, even if 
the parties can sue under the U.C.C. as well. And, of 
course, an action for damage to the defective Rroduct it
self its always limited to a V.C.C. based recovery.755 

The Den-Tal-Ez court narrowly interpreted its earlier decision 
in Hapka v. Paquin Farms,756 a claim by potato farmers for the eco
nomic loss they sustained because of diseased seed potatoes grown 
from defective seed purchased from the defendants. 757 The Hapka 
court held that the plaintiffs were not entitled to recover for the 
economic loss they sustained because they entered into a commer
cial transaction for the purchase of the seed,758 and that the V.C.C. 
controls "exclusively with respect to damages in a commercial 
transaction which involves property damage only.,,759 Den-Tal-Ez 
limits Hapka to transactions between "merchants in goods of the 
kind.,,760 

In response to the court's decision in Hapka, the legislature 
enacted a specific statute to deal with the issue of economic loss 
arising from the sale of goods: 

(a) Economic loss that arises from a sale of goods 
that is due to damage to tangible property other than the 
goods sold may be recovered in tort as well as in contract, 
but economic loss that arises from a sale of goods between 
parties who are each merchants in goods of the kind is 
not recoverable in tort. 

(b) Economic loss that arises from the sale of goods, 
between merchants, that is not due to damage to tangible 
property other than the goods sold may not be recovered 
in tort. 

(c) The economic loss recoverable in tort under this 

755. Id. at 17. 
756. 458 N.W.2d 683 (Minn. 1990). 
757. See id. at 684. 
758. See id. at 688. 
759. Id. 
760. SeeDen-Tal-Ez, 491 N.W.2d at 15. 
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section does not include economic loss due to damage to 
the goods themselves. 

(d) The economic loss recoverable in tort under this 
section does not include economic loss incurred by a 
manufacturer of goods arising from damage to the manu
factured goods and caused by a component of the 761 
goods. 
Subpart (a) of the statute permits recovery for economic loss 

arising from a sale of goods due to "damage to tangible property 
other than the goods sold" in tort as well as contract.

762 
However, 

there is an exemption from tort liability for the economic loss aris
ing from "a sale of goods between parties who are each merchants 
in goods of the kind."763 Consequently, damage to other property 
is not recoverable in tort where the transaction is between mer
chants in goods of the kind. 764 

Subpart (b) precludes recovery in tort for economic loss aris
ing from the sale of goods between merchants, where the loss is 
"not due to damage to tangible property other than the goods 
sold."765 The converse seems to be that where the sale of goods is 
not between merchants, economic loss other than loss due to dam
age to tangible property other than the goods sold may be com
pensable in tort. 

Subpart (c) states that the economic loss that is recoverable in 
tort under the section "does not include economic loss due to 
damage to the goods themselves.,,766 Finally, subpart (d) defines 
the recoverable economic loss under the section to exclude 
"economic loss incurred by a manufacturer of goods arising from 
damage to the manufactured goods and caused by a component of 

767 
the goods." 

In Regents of the University of Minnesota v. Chief Industries, Inc. ,768 

the Eighth Circuit Court of Appeals considered the impact of sec
tion 604.10 on a case involving a products liability claim by the 
University of Minnesota for property damage allegedly caused by a 

761. Act of May 5, 1993, ch. 91, § 2, 1993 Minn. Laws 274 (amending MINN. 
STAT. § 604.10). 

762. MINN. STAT. § 604.10 (1996). 
763. Id. 
764. See id. 
765. Id. 
766. Id. 
767. Id. 
768. 106 F.3d 1409 (8th Cir. 1997). 
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grain dryer that caught fire because of a defective solenoid.769 A 
subsidiary of Chief Industries manufactured the ~ain dryer.770 The 
solenoid was manufactured by Parker-Hannafin. 71 The University 
brought suit against both companies, alleging strict liability, failure 
to warn, and negligent design and manufacture.772 The sole issue 
the Eighth Circuit considered was whether the University was "a 
merchant in goods of the kind" under the statute.773 The court 
concluded that a person need not be an actual dealer of a product 
in order to be a "merchant in goods of the kind.,,774 The court fo
cused instead on the University's specialized knowledge with re
spect to the grain dryer in concluding that the University fit the 
definition: 

In the present case, the University's knowledge and 
experience with respect to grain dryers constituted 
"knowledge or skill peculiar to the practices or goods in
volved in the transaction." Minn. Stat. § 336.2-104(1). 
The University had purchased a number of such units 
over the prior thirty years, and had the advantage of a 
centralized purchasing department that solicited bids for 
the purchase. Before purchasing the unit, the Southwest 
station's superintendent (who had been responsible for 
other such purchases) consulted a prominent expert in 
grain drying, who provided advice on such specifications 
for the unit as fan size and BTU requirements. 

To be sure, not all large, sophisticated purchasers are 
necessarily merchants in goods of the kind they buy, just 
as an informed and careful individual consumer does not 
become a "merchant." But based on the particular and 
undisputed facts of this case, we agree with the district 
court that the University possessed specialized knowledge 
with respect to the grain drying unit, and that "[t]his 
knowledge informed the University of the risks posed by 
the product and the potential damage to both the prod
uct and other property that could result from product 
failure." The district court properly concluded that, as a 
matter of law, the University was a merchant of goods of 

769. Seeid.at1410-11. 
770. See id. at 1410. 
771. See id. 
772. See id. 
773. Seeid.at1411. 
774. See id. at 1412. 
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the kind and that section 604.10 bars any action in tort.
775 

Judge Lay dissented in the case.
776 

Based on the legislative his
tory and relevant supreme court authority, he argued that the Uni
versity was not a merchant in goods of the kind for purposes of the 
statute.

777 
He interpreted Den-Tal-Ez as providing a "narrow defini

tion" of "commercial transaction.,,778 Den-Tal-Ez held that the 
U.C,C. provides the exclusive remedy only in cases where the par
ties to the sale are dealers in the same goods or merchants in goods 
of the kind.

779 
Because the University and Parker-Hannafin were 

not both dealers in goods of the kind, Judge Lay would not have 
applied U.C.C.limiting principles. He explained: 

Section 604.10 (a) governs this claim. When it enacted 
§ 604.10 in 1991, had it so desired, the Minnesota legisla
ture could have chosen the broad term "merchant" as 
generally defined by § 336.2-104(1) instead of "merchants 
in goods of the kind." The legislature'S choice instead to 
incorporate the limiting language manifests its intent to 
narrow application of the economic loss doctrine. There 
is no inconsistency in this obvious, clarifYing provision, 
with § 336.2-104(1). The intended purpose of § 604.10 
was to overcome Hapka's broad language, based on § 
336.2-104(1), so that ordinary consumers will not be de
nied their "economic loss arising from the sale of 
goods.,,780 

The case is not binding on the Minnesota courts, of course, 
which leaves the final interpretation of the statute to the Minnesota 
Supreme Court. 

CONCLUSION 

The Restatement (Third) of Torts: Products Liability provides a 
yardstick for measuring products liability law in each individual 
state. Minnesota's law is largely similar to the rules set out in the 
Restatement. While Minnesota has not yet adopted all of the posi
tions in all of the rules, the Minnesota Supreme Court has taken 
positions on the rules governing liability, which are substantially 

775. Id. at 1412 (citation omitted). 
776. See id. 
777. See id. at 1412-13,1415. 
778. See id. at 1413. 
779. See Lloyd F. Smith Co v. Den-Tal-Ez, Inc., 491 N.W.2d 11, 17 (Minn. 

1992). 
780. Chief Industries, 106 F.3d at 1413 (footnotes omitted). 
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the same. It no longer seems possible to argue that negligence 
principles do not control in cases involving design defect and fail
ure to warn. The strict liability vernacular may still be used in de
sign defect cases, but the important question is whether the su
preme court's statement in Kallio v. Ford Motor CO.,781 that proof of a 
feasible alternative is not part of the plaintiff's prima facie case in a 
design case,782 establishes a meaningful wall between the theories. 
Any realistic appraisal of the supreme court and court of appeals 
decisions in design defect cases, including Kallio, will have to bow 
to the reality and practical necessity of establishing the feasible al
ternative in most cases. In failure to warn cases the supreme court 
has acknowledged that negligence principles control strict liability 
failure to warn cases. In other words, they really are negligence 
cases. The only detail that has to be developed in the Minnesota 
failure to warn cases is the appropriate division of responsibility be
tween judge and jury. 

A section-by-section comparison requires an understanding of 
Minnesota products liability law and an appraisal of any gaps in the 
law. The Restatement (Third) is more likely to be a gap filler than an 
impetus for any significant change in the law. In areas where the 
law is not fully roughed out, such as cases involving post-sale duty 
to warn, the Restatement may provide useful guidelines for resolving 
those cases. In others, such as economic loss cases, it provides reaf
firmation of economic loss rules that have been worked out in this 
state over the course of some twenty years. 

The Restatement (Third) should be an excellent resource for 
evaluating the evolution of Minnesota products liability law and a 
roadmap, although not the only one, for the development of the 
law in the future. 

781. 407 N.W.2d 92 (Minn. 1987). 
782. See id. at 97. 


