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Discovering Our Field in Our Stories

By Howard Gadlin and Nancy A. Welsh
¢

It’s the people who make a field.

This book draws on the thought-provoking, diverse,
delightful, sometimes painful, and ultimately beautiful
personal histories of some of the thinkers, inventors, influ-
encers, reformers, disrupters, and transformers who have
created—and continue to create—the field of conflict reso-
lution. The authors of the essays in this book play a variety
of roles: mediator, facilitator, arbitrator, ombuds, academ-
ic, system designer, entrepreneur, leader of public or pri-
vate conflict resolution organization, researcher, advocate
for conflict resolution, critic of conflict resolution. They
represent the various waves of people who have populated
our field, the founders, the institutionalizers, and the lead-
ers of change.

In his chapter, Peter Adler writes, “Stories are ancient
and enduring avenues of human exchange and one of the
ways we make discoveries. Stories create hypotheses,
explain things, and sometimes connect us to each other
and older enduring narratives.” And so it is with the histo-
ries in this book. The narratives of our contributors allow
us to understand the conflict resolution field’s real, on-the-
ground reason for being, the beating heart underlying its
principles. We are not necessarily talking about the prin-
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ciples captured in textbooks or ethics codes; we're think-
ing of the values, aspirations, and characteristics that have
inspired people to become involved with the field, stay with
it, and even wrestle with it.

We think this book and its personal histories come at
an important time, one when the field of conflict resolu-
tion is at an inflection point. Conflict resolution is now a
recognized discipline, widely institutionalized in law and
graduate schools, often introduced to students as early as
elementary school, frequently used to resolve legal and
other disputes, and regularly enforced by our courts. The
founders of the field, people such as Frank Sander, Mar-
garet Shaw, and Roger Fisher, have left this earthly world
behind, and other pioneers have retired or are close to
retiring.

A next generation awaits, with many who are eager
to shape the field’s evolution. Our people and communi-
ties face new challenges, new causes for conflict, and new
reasons to reach resolution of—or at least manage—those
conflicts. Technology is an exciting and ubiquitous part of
our lives. So this seems an especially opportune time for
people who have played key roles in conflict resolution to
reflect upon the experiences, goals, mentors, colleagues,
and institutions that have informed their careers and guid-
ed their contributions.

The approach of this book is unusual for at least two
reasons. First, as many of us who have talked with col-
leagues know, when neutrals describe their work, they
generally begin with the stories that parties tell: what fix
the parties are in, how they relate to others around them,
what brought them to conflict resolution, and what break-
throughs or interventions led to the resolution of their
disputes. Neutrals rarely scrutinize their own lives and
influences to probe for the underlying values and mean-
ing they convey. Writing for this book required all the
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contributors—the neutrals, the entrepreneurs, and the
academics—to reflect deeply on these matters. This book’s
approach is also unusual because although we urged each
writer to address some core questions and ideas, we gave
them free rein to decide what to say and how to say it. The
result is a collection of the principles and aspirations that
have actually guided people within our field, not those that
have been said to do so. Twenty-three individuals, each in
his or her own voice and own way, have all tried to make
sense of who they are, what they do, and how and why they
do it.

We are indebted, first and foremost, to our contribu-
tors, those who have made this book so much more than
just curated CVs. They are accomplished and self-reflective
individuals, people open to locating their thinking, actions,
and choices in the context of their historical epoch as well
as their cultural, social, and even familial context.

We find great variety, insight, and wisdom in these
23 stories, but we also acknowledge that no one collec-
tion of essays can really do justice to the rich complexity
of the conflict resolution field and the diverse experiences
of those in it. We are also indebted to those whose stories
are not included. Many whose work we respect, who are
extremely accomplished and thoughtful, and who easily
meet our criteria for inclusion are not represented in this
volume. Some declined to participate, perhaps out of mod-
esty or lack of time. Others, including many people from
different generations and different areas of conflict resolu-
tion, were simply beyond the scope of what was possible for
this one volume.

Developing Evolution of a Field

People who work in the world of conflict resolution know
that each person’s story is a way of presenting herself or
himself, emphasizing some things, minimizing others, and
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even omitting aspects of the story that they feel are unim-
portant or irrelevant or embarrassing. And we know how
important it is to build trust and make people comfortable
enough to reveal more than what is in their initial telling.

With this in mind, we asked each author to tell their
story in their own words but to consider certain questions
about their careers, their practice, and the general field of
conflict resolution and address these directly or indirectly.!
We asked our authors to discuss their personal and pro-
fessional development in a way that revealed what first
attracted them to conflict resolution, what pleasures and
satisfactions this focus provided and continues to provide,
what values and passions it addresses, and how their lives
have been transformed by their profession—or not.

We were quickly reminded of something we should
have known from our experiences as mediators: questions
can get in the way of the storytelling. We were happy to see
that the authors did not allow our questions to structure
their stories. Instead they scrutinized their lives and influ-
ences to probe for the underlying values and meanings.

We encountered some challenges in finding a publisher
(some, both trade and academic, rejected the idea flat out,
saying, in essence, “there is no market for autobiography”),
but we were pleased to find an enthusiastic partner in DRI
Press. In addition to producing a print version of the book,
DRI Press will make individual chapters available online,
at no cost, through its website, https://open.mitchellham-
line.edu/dri_press/. We hope that anyone interested in
conflict resolution—teacher, student, would-be neutral,
idealist committed to the social good—will download these
chapters (with appropriate attribution, of course) and dis-
tribute them widely. Working with DRI director and pro-
fessor of law Sharon Press and DRI staff Debra Berghoff
and Kitty Atkins has been a joy. We have also benefitted
tremendously from the assistance of our gifted copyeditor,
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Louisa Williams. We thank Jonah Fritz for his excellent
research assistance, particularly with the endnotes and
references for these chapters.

While we are acknowledging important contributions
to this book, we thank our spouses—Brenda Hanning (for
Howard) and Eric Munck (for Nancy). This book would
never have happened without their encouragement, sup-
port, advice, and careful proofreading.

Organization of the Book

We have noticed that the cover for Evolution of a Field
bears some resemblance to a Rorschach test. That’s appro-
priate because there are so many different ways to “see”
our field. We discussed organizing this book by subject
matter (employment/labor, construction, international
affairs, etc.) or by area (mediation, arbitration, ombuds,
system design, etc.) but ultimately decided to rely on our
authors’ voices, their narratives, to determine the book’s
structure. Principles may anchor a field theoretically, but
it’s the people who actually bring it to life.

So what did we find most significant in attracting,
guiding, and sustaining these people in the field of conflict
resolution? Not neutrality or confidentiality or self-deter-
mination or efficiency—even though these often show up.
The attraction to the conflict resolution field is connected
to something much more personal.

Repeatedly, our authors wrote about how their engage-
ment in our field was meaningful for them. Across the
chapters, four themes emerged, some explicit, others more
implicit, and we followed these in organizing the book. Of
course, many of our authors referenced multiple themes,
sometimes all of them. Here, though, we locate our authors
within the themes that stood out most vividly for us when
we read and discussed their chapters.
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= Conflict Resolution as (Noble) Craft to End Discord
—Peter S. Adler, Howard Bellman
= Conflict Resolution as Forum for Voice and
Connection—Lela Porter Love, Ian Macduff, Lucy
Moore, Geetha Ravindra, Nancy A. Welsh
= Conflict Resolution as Creative Exercise—
Johnston Barkat, Chris Honeyman, Colin Rule,
Andrea Kupfer Schneider, Thomas J. Stipanowich
= Conflict Resolution as Bridge to a Socially Just,
Democratic, and Inclusive Community—Lisa
Blomgren Amsler, Jacqueline N. Font-Guzmaén,
Howard Gadlin, David Hoffman, Carol Izumi,
Marvin E. Johnson, Homer C. La Rue, Bernie
Mayer, Carrie Menkel-Meadow, Christopher W.
Moore, Ellen Waldman
One theme missing from this organizational scheme is
the importance of other people. Professors and trainers
played key roles for many of our authors in introducing
them to the field and particular roles within it. Certain
names appeared repeatedly, including Frank Sander, Gary
Friedman, Josh Stulberg, Len Riskin, Linda Singer, and
Michael Lewis. Many of our authors paid homage to men-
tors who guided them at crucial personal or career choice
points or provided ongoing support throughout stages of
their lives. Several authors, we note, commented on the
camaraderie, the sense of community they had experi-
enced with fellow professionals and their gratitude for
colleagues’ willingness to share ideas and resources, even
with those who might be competitors for cases, facilita-
tions, trainings, or speaking engagements.

Alternative Frames for Evolution of a Field

We considered several perspectives in organizing this
book, and because this seems appropriate for a field often
labeled as “alternative” and because we think they might
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be instructive for readers, we include a few here. At the
end of the book, we have provided a list of these alternative
frames with the chapters that particularly fit within them.

ADR processes. The field of conflict resolution encom-
passes a diverse variety of processes—i.e., negotiation,
mediation, public policy facilitation, arbitration, ombuds,
conflict coaching, online dispute resolution, and more.
These processes also are used in a wide variety of substan-
tive areas. Our authors vary in their primary focus.

Career development. We think that many people inter-
ested in working as professional neutrals or academics or
administrators in conflict resolution today will find value
in the stories of these individuals, each of whom has built a
career around one or more processes.

Culture. As revealed by their narratives, our authors’
racial, ethnic, religious, and socioeconomic cultures influ-
enced their identities and their choices as they decided to
enter and remain in the field of conflict resolution. Some of
our authors were born in foreign lands or were the children
of immigrants to the United States, and they write thought-
fully about the complexities of growing up negotiating
between two cultures. Those who are members of minor-
ity groups who were born in the United States describe a
bicultural life shaped partly by racism. Several histories
in this book also recount how immersion in a foreign cul-
ture changed the authors, made them more curious, more
appreciative of ambiguity and paradox, and more apprecia-
tive of the need to begin any conflict resolution process by
focusing on the people before the problem.

Gateways to the field. Like many people in this rela-
tively young field, almost all our authors were originally
educated or grounded in other disciplines: law, psychology,
labor-management, social activism, community organiz-
ing, even literature. Our contributors write about how they
wound up doing the work that they do: the inspirations and
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roadblocks they encountered; the opportunities they cre-
ated or discovered; other people who helped them along
the way; how they made their choices; how they managed
disconnects between their values and career choices; and
ultimately how they came to build a career around conflict
resolution.

Generations. The autobiographical narratives in this
book provide a sort of kaleidoscopic history of the growth
of our field from the perspectives of several often-overlap-
ping generations: those who first gained their footing in
the world of labor-management; the visionaries who intro-
duced mediation into the community, family, and public
policy contexts; the early pioneers who worked to make
conflict resolution processes an integral part of the courts
and other institutions; the leaders who envisioned and
nurtured professional associations; and our new pioneers,
who are developing innovative processes to continue the
field’s evolution.

Institutional contexts for conflict resolution. Con-
flict resolution processes often exist within institutions.
Although these processes can result in outcomes that will
influence the institution, more often the reverse is true.
Several of our authors focus primarily on this relationship
between conflict resolution processes and the institutions
that house them, including the courts, the National Insti-
tutes of Health, the International Monetary Fund, and cor-
porations.

Why the Field of Conflict Resolution?

Before we close, we return to the inspiring themes that we
chose to organize this book.

Many of our authors wrote movingly about how their
own history helped explain their focus on providing others
with the opportunity to express themselves authentically
and personally. These authors also often emphasized the
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importance of ensuring not just the opportunity to speak
but also a forum in which all can be respected and heard.
Many authors also wrote about the goal and wonderful gift
of enabling human connection on an individual and com-
munity level. These two dimensions of what neutrals offer
their clients—voice and connection—are also aspects of
what the work seems to give to the conflict resolvers them-
selves. Demographics, though, may play a role: the women
more frequently mentioned that what they valued most
about doing this work was finding their own voices and
helping others do so. The men more frequently referred
to the way this work allowed them to engage and connect
with others. Our authors of color emphasized the value not
just of individual connection but of creating an authentic
and inclusive community. All the chapters include direct or
indirect acknowledgement of the importance of being part
of a profession that is also a community.

Some of our authors were quite humble about their
contributions to our field, observing that they felt hon-
ored simply to help people bring their disabling conflicts
to an end and move on. There is nobility in this apparently
straightforward, but actually very difficult, task. Some-
what surprising to us, several of our authors focused on the
opportunity that the field of conflict resolution provided to
permit them and others—disputing parties, government
officials, colleagues, researchers—to indulge their curios-
ity and be creative in terms of process, solutions, organiza-
tion-building, and research. Finally, several of our authors
described how their work as neutrals complemented their
work as activists for social justice, democracy, and inclu-
sion. Indeed, some described the neutral’s role as one that
had the potential, under certain circumstances, to be more
effective and more responsive to individual needs than
that of the social activist.



10 EVOLUTION OF A FIELD: PERSONAL HISTORIES IN CONFLICT RESOLUTION

For the authors in this book, as expressed by Howard
Bellman, their work is very much “a way of life, not just
making a living.” The people in this book identify with
the goals and aspirations of the field of conflict resolution.
They are driven to leave the world better than they found
it. What is also striking, though, is that while our authors
have retained their idealism, their voices are wise, tem-
pered by experience and acknowledging both the complex-
ity of human beings and institutions and our own inability
to know whether our good intentions will translate inevi-
tably into good results. Some, for example, point to all the
field’s successes in terms of the institutionalization of pro-
cesses in the courts, in contracts, in private companies, in
public agencies—but caution that such successes can invite
complacency, routinization, commercialization, and even
exploitation.

The next generation cannot and should not just follow.
They will need to question, disrupt, improve, and create.
They will need to lead.

A Final Note

We began this project just before the world changed.
Today, we are bombarded with news of COVID-19 and its
spread as well as the challenges of making decisions about
the length and extent of quarantining, isolating, and social
distancing.

The explosion of the pandemic and the requirements
for social isolation have had direct impacts on the field
of conflict resolution. Mediators, arbitrators, facilitators,
trainers, and educators who once assumed that in-person
encounters were an essential aspect of their work (includ-
ing many contributors to this book who note the value
of face-to-face, in-person contact) now find themselves
adapting, harnessing the capabilities of new (and some-
times not-so-new) technologies. Online dispute resolution,
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or ODR, is on everyone’s lips, and every feature of every
conflict resolution process is being reconceptualized to
incorporate technology. This includes learning and creat-
ing new ways to connect, to provide voice, to create a sense
of community.

During this time, the deaths of George Floyd and so
many other African American victims of police brutality
also have clearly shown that we have much work to do in
addressing racial inequality in every context, including the
field of conflict resolution. Some of our authors are lead-
ers in identifying bias in the training, recruiting, mentor-
ing, and selection of neutrals, and they describe their work
with major conflict resolution organizations to ensure
that these organizations are sufficiently inclusive as well
as initiatives to increase the selection of diverse neutrals
and open students’ eyes to the evidence and aftereffects
of racial injustice. Even some core concepts—such as neu-
trality, confidentiality, and self-determination—are being
scrutinized to see whether they inadvertently contribute
to the perpetuation of the very social ills with which we
are concerned. As some of our authors note, for example,
unquestioning loyalty to the concept of neutrality may
actually serve the interests of the already privileged—and
disserve those who need to be heard and get information to
make good decisions.?

This has been and probably will continue to be a chal-
lenging and exhausting time. At some points during the
pandemic, we, like so many others we know, have been
tempted to avoid the latest news. But then we turned to the
chapter drafts and revisions from our contributors, and we
found ourselves energized by the inspiring and ultimate-
ly hopeful personal histories contained there. We found
reminders that social and political unrest are not new—
and that, unfortunately, neither are racism and exclusion.
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Don’t we often tell the parties in our mediations and
the students in our classes that conflict is neither good nor
bad but inevitable—and that what actually matters is what
we do in response to it?

Our contributors’ personal histories underscore this
truth. Some authors and their families were scarred by
the horrors of the Holocaust. Others and their loved ones
endured discrimination and even internment, and still oth-
ers acknowledge the impact of conflict within their families.
Many recall their feelings of alienation and disillusion-
ment in response to the Vietnam War, their consequent
participation in student protests, and the pain—but also
the determined hopefulness—of the civil rights movement.
Even Watergate and its aftermath make an appearance
in these pages. These personal essays describe turbulent,
troubled times, much like today, and we take heart from
knowing that those times molded many of the people who
are now stalwarts in the conflict resolution field.

We have felt privileged to read the narratives in this
book and to work with their authors. We have been delight-
ed by the alternate passions (jazz, tango, literature, archi-
tecture, and more) infusing these chapters. We hope that
you, the reader, feel a similar gratitude for the stories here
and for the authors who have shared them. Perhaps you
will be inspired to do as they have: work to achieve voice,
connection, understanding of differences, creative solu-
tions, and ultimately a better world.

Howard Gadlin and Nancy Welsh

October 28, 2020
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! We asked our authors to consider the following questions:

ABOUT YOU

History

1)
2)

How and when did you become involved with mediation or con-
flict resolution?

Why did you become involved with mediation or conflict resolu-
tion? Inresponding, think beyond the circumstances and consid-
er your own psychological and social makeup, as well as the state
of your community, country and the world at that time.

Your Practice/Career

3)

4)

Please describe your practice/career. What inspirations and road-
blocks did you encounter? How were opportunities created or dis-
covered? How did you make the choices that you made?

Did you hope that you would build a career around mediation or
conflict resolution?

Reflections on Your Practice

5)  Are there types of conflict situations you especially enjoy engag-
ing in? What is it about those cases or about you that attracts you
to these types of conflicts?

6) What types of issues or disputants are most challenging for you?
Why and how do you handle those?

7)  What personal satisfactions have you achieved through doing this
work?

8) How do you handle the tension between your own personal
beliefs, politics, and values and your role in mediation or conflict
resolution?

9) Are there ways in which your role and experience as a media-
tor/facilitator/neutral has changed the way you conduct yourself
in personal relationships? Professional activities? As a political
being?

ABOUT YOUR VIEW OF THE PLACE OF MEDIATION AND
CONFLICT RESOLUTION

10) What do you see as the limits of mediation or conflict resolution?
Are there types of cases or issues you believe ought not be brought
to mediation or conflict resolution?

11) Do you see mediation/conflict resolution as a force for social

change? Do you see mediation/conflict resolution as having been
co-opted by institutions within the larger society?
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12) What do you believe/hope should be the agenda for the future
use/institutionalization of mediation and conflict resolution?

ABOUT YOUR VIEW OF THE TENETS OF MEDIATION AND
CONFLICT RESOLUTION

13) How have your experiences as a mediator/facilitator/neutral
changed or influenced your understanding of the core tenets of
mediation and conflict resolution — e.g., neutrality, self-determi-
nation, procedural fairness, and confidentiality? Do you see these
as core tenets? Are there other tenets you believe ought to be given
core status?

14) Which of these tenets is the biggest challenge for you to honor?
Why?

2 We realized that we had to revisit the rules of grammar as we thought
about how to communicate the diversity of the world in which we live. Earlier
this year, The New York Times and many other media announced that they
would capitalize Black whenever referring to race. There was never any
question that this would also be our choice for the book. But what about oth-
er color-based racial identifiers? We became aware that White has long been
capitalized by hate groups, but we also learned that the National Association
of Black Journalists recommended capitalization whenever color was used
to describe race. We allowed our authors to make their own choices, but as
our default, we chose to follow the lead of the National Association of Black
Journalists and capitalize all color-based racial identifiers.
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Wabi-Sabi

By Peter S. Adler
¢

Gary Snyder, a fine poet and essayist, says, “Good stories
are hard to come by, and a good story you can call your

Peter S. Adler recently returned to Hawai’i, his home, after serving as
president of the Keystone Center for nearly a decade. Adler’s specialty is
multi-party negotiation and problem-solving. He has worked extensively on
water management and resource planning problems and mediates, writes,
trains, and teaches in diverse areas of conflict management. He has worked
on cases ranging from the siting of a 25-megawatt geothermal energy pro-
duction facility to the resolution of construction and product-liability claims
involving a multimillion-dollar stadium. He has extensive experience in
land planning issues, water problems, marine and coastal affairs, and stra-
tegic resource management. Prior to his appointment at Keystone, Adler
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own is an incredible gift.” Why? Stories are ancient and
enduring avenues of human exchange and one of the ways
we make discoveries. Stories create hypotheses, explain
things, and sometimes connect us to each other and older
enduring narratives.

In the world of conflict management, the right stories,
done at the right time with the right people, asked for and
spoken in the right way, can crack open a problem and cre-
ate new possibilities. Science, law, politics, planning, and
culture are stories that sometimes harbor larger truths.
Many conflicts are built on these. The world is also made of
stories with smaller day-to-day truths, and all these stories
make the world what it is.

At the most mundane level, I think part of my job is
kick-starting and managing often-difficult discussions
that enable the telling of old stories and the creation of
new ones. I do this case-by-case and project-by-project.
Thomas Jefferson reputedly said, “Peace is that brief glo-
rious moment in history when everybody stands around
reloading.” That’s when I do my work.

I think of myself as a “Tertium Quid” specialist, some-
one who can assist people to negotiate new third stories
made up of two or more older conflicting stories that resolve
old problems or create new value while they are reloading.
I like helping people try to create a story of the future.

How I got this way isn’t fully clear in my own mind. I
grew up on the south side of Chicago near the steel mills.
My parents were immigrants out of the Holocaust. Most of
my other family members went into the ovens. A few made
it to Palestine. By design, serendipity, and luck, my par-
ents evaded Hitler, came to “Amerika,” worked hard, and
became doctors, the first in their families to get college-
educated.

Growing up, they found that their World War II expe-
riences were always close to the surface and rubbed off.
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Nonetheless, Dr. Richard Adler and Dr. Alice Blau made
a reasonably good life and wound up with a clean house,
two Studebakers, and enough food, clothes, and school
supplies for three little boys. I went to a high school on the
south side not far from the mills where my father, beyond
his general doctoring, practiced industrial medicine, and
then to Roosevelt University, which is where some of this
narrative begins.

Before and during college, I was convinced life was
completely binary. “Binary” wasn’t a word I would have
used then, but I was fully persuaded that the world was
made of dichotomous choices controlled by switches in our
brains. In that early world, my switches were always on,
and there was a crystal-clear distinction between right and
wrong, good and bad, strong and weak, smart and stupid.

This was the tumultuous era of the Vietnam War,
which the Vietnamese call “the American War.” Life in the
United States was churning with politics and full of coun-
tercultural caffeine, alive with fresh ideas and every sort of
rebellion imaginable. I was part of that turmoil, full of cer-
tainties and never confused about how the world worked
and where I and everyone else stood in it.

At the time, I thought I was going to be an aquatic biol-
ogist. I vaguely envisioned a life working in the cool waters
of the Great Lakes and their tributaries with sturgeons,
lake trouts, invasive mussels, and lamprey eels. The first
disruption came in a strange encounter in a mandatory lit-
erature class with a professor named Robert Cosby, who
became the first of several mentors.

There is a truth to it: When the student is ready, the
teacher appears.

I went to Cosby’s class with reluctance. I was far more
interested in the comparative lives of carp and bluegills,
the inner organs of dissected frogs and fetal pigs, and the
way plankton blooms support rapid population explosions
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of bugs, snakes, birds, and raccoons up the food chain.
Poetry was not in my bundle of sureties.

Cosby’s main mission in life was to teach undergradu-
ate boneheads something about literature, language, and
writing before we were released from college. He did this
with passion and precision. He was a decorated World War
IT veteran and had played a part at the Nuremburg trials
but now waxed eloquent on Shakespeare and Emily Dick-
inson one minute, then veered into split infinitives and the
odd and subtle moods of the subjunctive tense.

His specific field was 19th-century writers like Ambrose
Bierce, Bret Harte, and Mark Twain, but his love of native
writing went hand in hand with his cutthroat knowledge of
dangling participles and misplaced adverbs. He was puni-
tive about ending sentences with prepositions and would
chastise us with Winston Churchill’s purported line, “This
is the kind of arrant pedantry up with which I will not put.”

I found myself engrossed with Cosby’s take on litera-
ture, its linkages to history, science, philosophy, and life,
and his fierce insistence on applying critical thinking
to whatever we were studying. None of this quite fit my
assumptions about a “binary” world.

One day, for example, Cosby started a discussion by
reading two poems by “Anonymous” that went like this.
First, from Beowulf, written about 800-AD.

So becomes it a youth to quit him well with
his father’s friends, by fee and gift, that to
aid him, aged, in after days, come warriors
willing, should war draw nigh, liegemen
loyal: by laudd deeds shall an earl have
honor in every clan.
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A puzzle. The word for puzzle in Spanish is rompecabeza,
which means “brain-exploder.” I had no idea what Beowulf
(or Cosby) was saying.

Then this one by some Midwest farmer:

Carnation milk is the best in the land.
Here I stand with a can in my hand.

No tits to pull, no hay to pitch.

You just punch a hole in the son of a bitch.

More rompecabezas ...

Then he asked us to use our noggins and explain how and
why these two poems might be similar or different and why
they might be anonymous. He asked us to do these baffling
exercises all the time. No hands went up. I bent my head
low and inspected my shoelaces, which potentially might
have needed retying.

“Adler!” he barked.

“Well, sir,” I said, “I think both writers were too embar-
rassed to put their names to them.”

People laughed. Cosby snorted. “You're a dolt,” he said.

Then he turned to my best friend, Sewell Gelberd, who
didn’t know if he wanted to be a chemist, accountant, or
social worker and gave a long, windy explanation that
made no sense at all. Cosby grunted again. “You're an idiot,
too—worse than Adler. The right answer,” he says, “is they
have nothing in common other than being poems, but I
could also convince you morons with sound logic that nei-
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ther of them actually are. So there really are at least two or
more answers.”

That, and similar exchanges, seemed to trigger the
start of a series of pops deep inside my skull.

I've been told that the true sound of critical thinking
at work is not “Aha!” but “Huh?” It was one of my first real
moments of “Huh,” some kind of crunching sound in the
world of binaries. “Huh” decoded is another way of saying
you are baffled, which can also be a small triumph of curi-
osity over judgment. This, and other incidents, led me into
one of the characteristics I would eventually carry into the
world of conflict management. I became nosy. A snoop. A
lifter-upper of rocks to look at wiggle worms and a poten-
tial wiggle-worm meddler.

Cosby became my adviser. Along the way, when I was
weighing after-college options in the Navy and Coast
Guard, he said, “Why don’t you look into the Peace Corps?”

I said, “Huh ... what’s that?”

4’;

Eighteen months later, in the summer of 1966, I joined
49 other freshly minted college graduates invited to train
for a possible Peace Corps assignment to central India. Of
the 50 who began training in a Texas border-town called
Zapata, only a handful from my group—“The Dirty Dozen,”
we were called—finished the two-year tour.

Our particular arrangement originated as part of a
tough negotiation between Lyndon Johnson and Indira
Gandhi. Gandhi wanted excess American wheat at a steep
discount. Johnson wanted to get rid of wheat surpluses and
create a nicer face for America as the war in Vietnam was
accelerating. A bargain was made.

Our training was staged on an old ranch with an aban-
doned radar site, a windmill, and a horse trough in the des-
ert along the Tex-Mex border. The training ran for three
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months and required us to build our own village in the
scrub and sand. Even as we built our little hovels, the first
hints at what was coming emerged.

Language, construction, and culture classes went on all
day followed by evenings of tutoring and homework. Camp-
ing out in the desert with the other college meatheads, our
language and construction teachers, and a bunch of Peace
Corps shrinks, I started to get a more detailed sense of
India and the potential assignment we might be headed for
in Maharashtra State.

The instructors who ran what were called “Value Dis-
cussions” had also been early Peace Corps volunteers to
India. We called them the “the Culture Vultures.” India,
the veterans told us, is kaleidoscopic, a land of preposter-
ous and unending contradictions. It is physical, spiritual,
ascetic, dirty, sensuous, crass, democratic, dictatorial, rig-
id, flexible, idealistic, corrupt, ugly, progressive, conserva-
tive, and beautiful.

Huh? How could a place on the other side of the planet
be all these things?

The head Culture Vulture, a woman named Constance,
warned us that in trying to grapple with the mental and
cultural dilemmas India presents, we would all take at
least one, if not several, predictable paths.

A few of you, she said, will learn to navigate your many
dilemmas and thrive on the experience. Some of you will
reject the complexity and retreat into the narrowest and
most technocratic role you can. You will dig a well, stock a
few fish tanks, teach some classes, build a building, and go
back to your house and stay inside.

Others of you will pine for home, surround yourself
with anything American you can find, and become intol-
erant of Indians and maybe even abusive. You will listen
to the Voice of America all day, order magazines from the
United States, and write endless letters home.
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Finally, she told us, some of you will go native. You’ll
dress like Indians, wear kurtas and lungis, chew betel nut,
and spend half your day sitting around smoking a hubbly
bubbly full of hash, all in the name of cultural interchange.

That sounded perfectly fine to me, but more interest-
ing was the long, often ponderous and head-scratching dis-
cussions about Hinduism. I always assumed there was one
big God up there, probably an old Jewish guy with a white
beard and a yarmulke sitting on a cloud looking down on
us and directing traffic. Not so in India.

Hinduism, we were told, is a vast celestial ocean full
of spirit-beings. Some of them are global and perpetual,
personified by the big cosmic trifecta of Brahma the cre-
ator, Vishnu the stabilizer, and Shiva the destroyer. Oth-
ers are more granular and particular, devas and devis who
are powerful, divine beings below the supreme universal
level but moving around above our earthly plane. Then
there are those flitting around at ground level, little impish
beings, some of them enablers of fresh opportunities, oth-
ers demons who are sent to annoy us.

Meanwhile, we received extensive training in Marathi,
the language we would speak, and in the construction
skills and tools we were expected to deploy: blueprints,
stone and mortar work, culverts, road sealants, earth-fills,
and catchment and runoff calculations for water storage.

At the end of three months and after a humiliating
“Night of the Long Knives,” when a third of our group was
unceremoniously dumped and sent home, we shipped out
to New Delhi, from where I was then packed off with my
roommate to a small town south of Mumbai and north of
Goa called Khed. We then spent two years there Kkilling
rats, raising chickens, and building some one- and two-
room schools.
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My odyssey in India was a fork-in-the road experience—
not the only one, but an important one. There were a lot
of adventures and dozens of dark moments, but it changed
my life and in part, led me to mediation and its many adap-
tations in ways that I am still puzzling out. I don’t think it
was culture shock. It was “life shock.”

One of those moments happened when I first landed
in my assigned village and discovered I was in the middle
of serious corruption. Coming from Chicago, I should have
known about all this, but I was sheltered and naive. If you
have worked in India or certain other South Asian coun-
tries, you know that day-to-day life runs on the reciprocat-
ing notion of baksheesh, which in its most limited sense
means a “tip” for services either solicited or offered.

In India, this is a pleasanter way of describing a broad
spectrum of graft, dirty dealing, bribery, extortion, bid-
rigging, invoice-padding, insider knowledge, and protec-
tion rackets. Baksheesh might be overt or subtle, but I
found it inspired and occasionally wondrous in its creativ-
ity. Here is how I first encountered it.

I am a new, pink-faced 22-year-old Peace Corps volun-
teer stationed in the boondocks. I am isolated, but I do get
regular mail, even if it’s slow. One day a little pint-size guy
who works for the post office comes to my door in khakis
wearing a peaked Nehru cap and starched shorts and says
he is collecting contributions for the local chapter of the
All-India Postal Workers Cricket Club.

I tell him, “No thanks. I don’t play cricket.”

The next day my mail stops. I wait. After 10 days of no
mail, T go to a trustworthy friend, and he tells me he will
look into it. A few days later he comes back and says, “A let-
ter delivery man is going to come to your door and ask for a
contribution to the local All-India Postal Workers Cricket
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Club. Give him a few rupees. He will keep some and pass
more up to his boss, who will pass some onto his higher-

”»

up.

Sure enough, he came, I paid, and the next day my mail
delivery started again. This was new stuff for me. The crack
in my brain opened a little wider.

Another happened when a farmer’s bullock cart broke
an axle just down the road from where I lived. The shaft
splintered, the cart crashed to the ground, a wheel spun
off, and vegetables, bags of rice, and large square tins of
cooking oil spilled onto the road. One of the man’s two
majestic Brahma bulls was on his side, moaning. A crowd
gathered to stare, me included, lurking at the back, ready
to skedaddle if something went bad, which often happens
when cows are injured and crowds of Hindus and Muslims
coagulate.

The farmer was looking at his bull and crying. Then a
policeman arrived but didn’t do much. Soon, another offi-
cious-looking gent in clean pants and a nylon shirt arrived,
examined the bull’s leg, and shook his head. Maybe he was
a veterinarian or someone experienced with animal inju-
ries. Or some sort of government official. He kept shaking
his head and pulling on his mustache.

Meanwhile, the farmer wept uncontrollably, and
the animal was in obvious pain. I stared at the bull and
thought: this poor creature needs help.

But that didn’t happen. A small truck appeared, people
helped load the farmer’s goods in the back, dismantled the
remains of the cart, and then drove off. Pushing and shov-
ing, they got the injured animal to the side of the road and
left him there. The farmer walked off with his other ani-
mal. I stared, a waterfall of emotions cascading through
my mind. I thought: In the United States, we would put a
bullet into this animal’s head to get him out of his misery.
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Sad but needed. But it’s different here, I thought. This is a
culture I don'’t have a grip on.

Later, talking with my friend Tukaram Khedakar, an
educated man and yet another mentor, he said I did the
right thing not interfering. That fine white bull was the
reincarnation of someone from another life and must suf-
fer more before being reborn. Or maybe it was the farmer
who must suffer before his own rebirth. Or maybe both of
them, plus some of those who were standing around gawk-
ing. Regardless, killing a cow in public in a Hindu commu-
nity would be unthinkable. A riot would ensue.

Then I thought: Maybe it’s me who has to suffer. When
you are 22 years old, emerging from the bubble of Ameri-
can culture, and going through life shock, maybe that’s
your job. To learn to navigate through sufferings and find
whatever joys are available.

There were many other moments, some ordinary and
occurring in slow-motion, others more prominent that still
remain in sharp relief. In the end, I came to terms with
most of them. I helped build those few little one- and two-
room schools in remote cliffhanger villages, helped some
entrepreneurial farmers start poultry businesses, killed
a lot of rats, introduced the Frisbee to central India, and
during the long months of monsoon read a lot of the won-
derful books I had missed in high school and college.

Most important in the longer run, I made friends,
learned a new language, and absorbed some valuable les-
sons about the world in some of its more disjunctive, para-
doxical, and potentially creative forms.

Maybe it was the worms, bugs, and infections that
drilled into my body or the phantasmagoria of Hindu
gods and goddesses that my Indian friends kept telling me
about. It probably had something to do with the Vietnham
War, which was raging a few thousand miles away, plus the
suicide and mental breakdowns of some of my Peace Corps
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comrades. It could have been the strange carrot-colored
sunrises, the months of withering heat, the further months
of drenching monsoons, the corpses and crabbed beggars
in the doorways of buildings in Bombay, and the hypnotic
twang of sitars’ music.

In 1927 in Japan, Kenji Miyazawa, a man whose life
and writings I especially admire, put it this way:

Yours is the kind of learning

etched into yourself

in the blizzards, in the spare free time
between work,

crying—

which will soon sprout vigorously

and no one knows how big it will grow.
That’s the beginning of new knowledge.

Miyazawa still speaks to my journey and the peculiar pro-
fessional world I now inhabit. Those who do this same kind
of work know we abide in an often-gauzy netherworld of
human affairs, an interstitial trade zone between contend-
ing oppositions and powerfully different assertions about
what the truth is. That is where we work and where we are
occasionally privileged to do something helpful.

*’7

After the Peace Corps tour, I went to graduate school and
studied sociology. I absorbed a considerable number of
ideas about law, conflict, science, stability, change, symbol-
ic interaction, social stratification, and small group behav-
iors. Much of this came from yet another mentor, Professor
Daryl Hobbs. He plunged me into the works of C. Wright
Mills, Talcott Parsons, Erving Goffman, and many others.
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For a time, I thought the university might be a friend-
ly long-term place for me to land. It wasn’t. By the time I
finished my PhD, I actually had no idea what I wanted to
do, other than being clear that I didn’t want to make an
academic career. University life felt abstract, remote, and
far removed from the kinds of problems I had dealt with
on the ground in India. It might be perfectly fine for some
people, but my temperament seemed more suited to doing
something pragmatic.

That led me to what I thought would be a hiatus, a two-
year stint as assistant director and instructor in Hawai’i’s
new Outward Bound School, which, in turn, included my
first real exposure and training in conflict resolution. It
was taught by certain Native Hawaiian elders in a small
town called Miloli’i on the south Kona coast where we kept
outrigger canoes for the ocean segments of our 24-day wil-
derness expeditions. We incorporated their teachings into
the courses we were leading through potentially risky rain-
forest, ocean, and mountain environments.

Ho'oponopono, this traditional indigenous method for
resolving disputes in extended families, means “to make
things right.” It is millennia old and found in various forms
throughout Polynesia and Micronesia. Like so many older
cultures, many of which are disappearing, Hawai’i had its
own way of managing conflicts, one developed over cen-
turies of feudal and internecine fighting. This was how
Hawai’i resolved disagreements while people were reload-
ing for their next fights.

Ho'oponopono fascinated me. The idea of people sit-
ting together under the guidance and choreography of an
elder peeling back the substantive and emotional layers of
a problem and seeking to restore harmony in families and
communities struck me as sensible and highly productive.

Organizing and leading 24-day wilderness learning
expeditions led me to “conflict management” and “ADR.” I
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applied for and won a job as executive director of one of the
first Department of Justice-funded community mediation
centers.

The newly created Neighborhood Justice Center of
Honolulu (NJCH), established in large part by US Attorney
General Griffin Bell in the wake of the 1976 Pound Con-
ference, was advertising for an executive director. It didn’t
pay much and didn’t have a real caseload or secure finan-
cial future, but it did have a small coterie of freshly trained
mediators who were as enthused about mediation as I was
about Ho'oponopono.

I considered myself lucky, maybe even serendipitously
blessed. I went to mediation trainings and took to it fast.
It seemed to combine the two worlds of ideas and actions
perfectly. I learned quickly because I was intensely inter-
ested.

I also got fine advice from more mentors and business
consiglieres and became reasonably proficient in navigat-
ing the braking and acceleration required in my new lead-
ership role: caseload development; fundraising; managing
a small professional staff and a coterie of volunteers; and
marketing, not just for the NJCH but for the whole idea
of mediation as a valuable addition to American law and
society.

This then led to an offer and an appointment by the
chief justice of the Hawai’i Supreme Court to help develop
and direct a newly established Center for ADR. Our local
courts knew they wanted this but didn’t really have a way
to push it. My job was to be a mediation catalytic converter.

Over the next decade, my organizational and mediation
interests expanded and would eventually lead to a stint as
president and CEO of the Keystone Center, which focused
on consensus-building strategies for technically and legal-
ly complex energy, environment, and public-health contro-
versies. I had started out thinking I would go into aquatic
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biology, diverted into the social sciences, and now came
back to those origins with new strategies and tools.

Over the years I have been especially intrigued by
applying whatever mediation skills and experiences I have
accumulated to public-policy matters and one particu-
lar strand of conflicts I'll call “SIPSIDs” which is code for
“Science-Intensive Politically Snarky Disputes.” Many of
these involve major collisions over plans, regulations, and
laws that seem to bring outraged advocacy groups, defen-
sive government agencies, bunkered business leaders, and
scientific and technical experts into sharp-elbowed fights.

I liked working on these kinds of conflicts and help-
ing lawyers and experts deal with their inevitable conflicts,
confronting the limits of their authorities, beliefs, and cer-
tainties and still looking for ways to avoid the risks and
uncertainties of adverse political or legal decisions. It car-
ried forward the basic notion of disputants trying to cre-
ate mutual value and becoming the architects of their own
solutions.

Most of these disputes are intensely political and
imbued with actual or impending litigation. I have learned
that careful processes, patience, better communication,
and improved relationships are essential but insufficient
to deal with many of these skirmishes. Coming to grips
with the veracity of competing claims and defenses is often
necessary, and finding a way to get a plausible set of facts
on the table in the midst of highly charged debates is one
starting point.

I have no delusions about any of this and don’t believe
scientific facts are the center of the universe. Matt Cart-
mill, a professor of biological anthropology at Boston Uni-
versity, put it well: “As an adolescent I aspired to lasting
fame, I craved factual certainty, and I thirsted for a mean-
ingful vision of human life—so I became a scientist. This is
like becoming an archbishop so you can meet girls.”
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Still, confronting factual disagreements that are part
of the conflict narratives people tell us is one door into the
emotional and political center of many arguments about
freshwater security, GMOs, agricultural practices, ozone
depletion, hazardous geothermal energy emissions, and
even helping disputatious native Hawaiians develop a
vision of their future and a proposed new constitution for
some future sovereignty arrangement.

Daniel Patrick Moynihan, a US senator, ambassador,
and sociologist, famously said everyone is entitled to their
own opinion, but not to their own facts. Moynihan was
wrong. In the now-instantaneous world of tweets, posts,
blogs, memes, and accusations of fake news, everyone
asserts that his or her own facts are the ultimate truth.
When they learn their truth may not be fully triumphant
or immutable, or may not win the day, small rompecabe-
zas go off. Cracks appear, shifts occur, and opportunities
become apparent.

Some disputes feel like tin cans or tightly capped bot-
tles with highly pressurized contents. Sometimes, my job
is to just be a good can opener, release the pressure slowly,
and prevent unnecessary spillage. Or maybe even to use
the contents to make a flavorful or at least nutritious meal.
But I also have no illusions. Some of it is political sausage-
making, stuff that is better not put on full public display.

In certain cases, I feel like I am working somewhere
between extortion and bribery. One side wants something.
The other side wants to offer something. It’s an awkward
dance. I help them with that as gracefully as possible.

To exert a positive force, I have endeavored to further
evolve my craft, not just with a focus on facts but a certain
style of communication and diplomacy. I want people to
tell their stories. If they are in a rage, I let them do that
and listen carefully until it’s time to pivot. The pivot point
comes when people are repeating themselves, when they
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have actually not just “listened” but absorbed what their
counterparts are saying, or when they are frustrated or
exhausted.

I have learned to avoid embarrassing anyone in front
of others. I ask hard questions in private. And living and
working in a largely Asian and Oceanic culture, I am
particularly sensitive to saving, managing, and assuring
“face.” And though timing is important, I have learned to
bring outside metaphors, analogies, and occasional humor
to the table when they may have relevance to the problems
at hand. I try to do this with subtlety and without detract-
ing from the stories others are unfolding or substituting
my own for theirs.

I also use silence. I have learned at long last to ask
questions—and then shut up and listen. In traditional
ho'oponopono, the mediator is called a haku, which is the
braided lei many Hawaiian people wear on their heads for
important occasions. Ho'oponopono has time outs, periods
of intentional quiet, and moments when everyone must
confront whatever responsibility they carry for the issue at
hand. The haku, or mediator, must try to be the “braider”
of their stories into possible solutions.

Like all my colleagues in this volume, I keep as one of
my main goals helping people move beyond their imme-
diate hurts, the self-righteousness of starting positions,
and their overt or sotto voce hungers for revenge. And like
others, I have learned to be a chameleon. Each situation is
unique. In the words of Frank Sander (another mentor to
many of us), “let the forum fit the fuss.”

That means having a few different mediation and facil-
itation choreographies at the ready for different fusses. It
involves directing discussions as necessary and with care-
fully chosen trajectories and usually with a “less is more”
attitude.
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If I am working in the four corners of courts and liti-
gation, I often lean toward more evaluative and muscular
approaches to resolution. In business boardrooms, I change
the vocabulary and talk the way many business profession-
als prefer when they have a dispute. Business people don’t
seem to care for the words “conflict” or “mediation” until
they are in court. Until then, I will encourage “strategy
development,” “internal alignment,” “project planning,” or
“analytic forecasting.” In other settings, I may be purely
facilitative in style.

The challenge is always to start with “huh,” evoke
stories, be patient, ask questions, keep both unwarrant-
ed optimism and unchecked pessimism at bay, and stay
especially alert for places where pragmatic outcomes can
be discussed. To be clear, there is inevitably a moment in
all matters when people have talked enough and are dith-
ering. This moment comes through from spoken words,
facial expressions, body language, or direct comments.
Sometimes, it’s just my own gut instinct. If that instinct is
wrong, the parties will tell me.

Then it’s time for me to call the question and start the
solution-braid. Built on what is coming through the noise
surrounding a central conflict, that decision and its ideal
moment in any choreography is often intuitive, simply a
piece in the opaque, sodium-colored gray zone.

All these tendencies are now as much a part of my per-
sonal as well as professional life. I think it is what the Jap-
anese mean by the realm they call wabi-sabi, an outlook
built on “not knowing” but recognizing and taking comfort
from the obscurities, asymmetries, and irregularities life
presents. In Japan, wabi connotes a quality of solitude.
Sabi is the acceptance of transience and imperfection. It
is a far stretch from the dualities and “binary-isms” of my
youth.

”
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—

At heart, I am a dilemma manager, though I do other
things as well. When I succeed at helping people tame a
snarky problem, resolve a dispute, align into a new strat-
egy, heal old wounds, or simply get on with their lives, I feel
like a blessing has happened to them and me. Admittedly,
plunging into other people’s confusions is a peculiar, may-
be aberrant way to make a living. Nonetheless, it is what I
do, and by some fluke, I like doing it.

My satisfactions come in many ways. I like seeing peo-
ple gain higher clarity on the problems they are experienc-
ing. I like it when they move from judgments to “huh?” I
feel truly useful when they get "unstuck” and move on with
other parts of their lives. I like it even more when, in the
right circumstances, old hurts are healed, vexed dispu-
tants create robust plans for the future, and people come
away feeling that they accomplished something important.

Once, after helping a group of regulators, business pro-
fessionals, and community leaders sort out a very compli-
cated water problem, the group gave me a little plaque that
said, “Blessed are the peacemakers, for they shall never be
unemployed.” There is a small truth to that, especially now
that so many ex-judges and retiring senior lawyers have
hung out shingles as mediators and arbitrators.

But in the end, it isn’t about the money. Money calms
the nerves but never brings happiness. I have come to rel-
ish working in the gray zone of human affairs, the wabi-
sabi place that is neither precisely good nor bad nor right or
wrong but always a mix of entanglements in which people
struggle with human dramas and behave at their very best
and worst.

In this yin and yang world, binaries still exist but have
acquired enough plasticity that we can handcraft new
third stories, which optimistically we believe can hold for a
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time. One of my colleagues once told me to never underes-
timate the power of a new and better-expressed ambiguity
to resolve old ambiguities that have grown tired or conflic-
tual. That turns out to be sound advice.

While I sometimes secretly yearn for a life that might
have more direct and tidy lines between causes and effects
and life’s good and bad days, I have become more porous
and comfortable in a world of unknown-unknowns. I don’t
dream of a better place beyond this one. There is no Val-
halla, no Elysian Field, and no shining city on a hill. Nor
do I believe in eternal damnation, perdition, or rebirth. We
are what we have done and now do.

In the face of adversity and uncertainty, my father-in-
law used to repeat a Japanese proverb: Shikata ga nai. “It
cannot be helped.” I have no delusions that what gets done
in the moments I am proudest of will be remembered. Still,
it feels like honorable work that cannot be helped.
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How | Found My Groove

By Howard Bellman

¢

My mother was gifted. Insightful. Within moments of
meeting someone, she was capable of giving the compli-
ment they desired or deflating them with surgical preci-
sion. If she knew a bit of your history, she could sum you
up in a few words and pretty much characterize you for
life. On top of that, she had a famous sense of humor. She
could make you laugh from the soles of your feet on up
and enjoyed a good belly laugh herself, which meant that
whether she was skewering you or making your day, the
presentation had a diplomatic quality. She just seemed to
see and hear more acutely than most, and have a capacity
to get to the core quickly. I like to think that those were two
of her gifts to me.

Until I started high school in 1951, we lived in the work-
ing-class neighborhoods of Toledo, Ohio. In those days, I
was not formidable in appearance and was the only Jewish

Howard Bellman has mediated in nearly every category of disputes, with
concentrations on labor, the environment, and public policy. His practice
has been nationwide and international. He has held leadership positions
in professional organizations, taught courses and lectured at universities
around the world, and published in scholarly and professional journals.
He served as secretary of the Wisconsin Department of Industry, Labor
and Human Relations and commissioner of the Wisconsin Employment
Relations Commission. He received a law degree from the University of
Cincinnati and an LLM in labor law from New York University.
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kid within bullying distance. There was a lot of verbal crap
flung in my direction, not to mention a lot of punching and
wrestling on the way to school and back. Otherwise, from
the first through the eighth grade I kept my distance, and
the others did the same. When I came home with my wire-
rimmed spectacles all bent out of shape, my mother coun-
seled that the other kids were jealous. My father explained
how he punished his assailants.

My father worked very hard and constantly, and by
my high school years had taken us out of those neighbor-
hoods and into a lovely home of our own in a neighborhood
with plenty of Jewish families. The Jewish kids there had
generally grown up together, however, and my place in the
society of my peers was possibly even more tormented and
undesirable than it had been before. However, toward the
end of high school, for reasons I do not recall, I learned to
play the drums and even led a dance band that performed
at the YMCA and a few high school events. (It was OK to be
playing at the dances in the gym. I wasn’t compromising
any dating opportunities.)

Everything changed in college. I was in Cincinnati,
without a reputation and a would-be musician. In short
order I met two extremely sophisticated sophomores who
encouraged me, and within weeks, I was playing, mainly
the jazz of that era, all around the city. My Toledo persona
was history. I continued to play the drums a lot throughout
my undergraduate years, and despite my less than admi-
rable academic performance, I grew an ego.

Eventually, I was able to assess my musical career
potential and enrolled in law school for another round of
academic mediocrity on my part. In law school, I weaned
myself off the drums, self-assessed once again, and head-
ed for the labor law program at another law school. (The
weaning included some coffeehouse folk music perfor-
mances featuring the political songs of Pete Seeger and the
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like. Union organizing and the plight of workers were at the
leading edge of liberal politics at the time.) Labor law was
an easy segue and, thank heaven, where I landed. I found
what I cared about and what I might be good at. Unprec-
edented.

After graduation, I moved to Detroit as a bottom-rung
attorney at the regional office of the National Labor Rela-
tions Board, as content as a “pig in shit.” It was the era of
Jimmy Hoffa and Walter Reuther and the Big Three auto-
makers all at their most powerful, and I was reinforced by
an office replete with supportive managers and colleagues
who were glad to see me realize my potential. (It was a sort
of encouragement I had not received, or earned, in college
or law school.) I moved quickly up the ladder and found
that I was not inclined to become a litigator (the indica-
tor of success in that office) or a member of a law firm (the
other success indicator). While I was very glad to remain
immersed in labor relations, I was not disposed to sign
on with a union or a management law firm. As I saw it,
there were too many villains on both sides. I like to think
I was inclined to a definition of “success” that emphasized
personal integrity over wealth and power, that being a
“hired gun” for unions or management was contrary to my
nature, and that I was a “natural” neutral. But maybe I was
attracted to acceptance by a broad range of individuals and
segments of society, and where is broad acceptability more
a component of success than among mediators and arbitra-
tors?

I took a position at the bottom at the Wisconsin
Employment Relations Commission (WERC). That job
included work as an administrative law judge, an arbitra-
tor, and a mediator. I would be neutral as can be, in a very
small agency in a state in the midst of leading the nation
into what I saw as enlightened labor policy for public
employees. There I learned to mediate from very skilled
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senior colleagues and received enormous support from
the three commissioners who were appointed to lead the
agency. (Still a well-placed pig.) After nine years of that, in
late 1974, I was appointed by the governor to the commis-
sion that heads the WERC and served in that capacity for
two more years.

The WERC is my alma mater. It is where I acquired my
skills and values. To this day, as I work in a multitude of
other settings and sectors, what I absorbed there grounds
my practices. We were mediating between unions and
employers, assisting them as needed to achieve collective
bargaining agreements governing future wages, hours, and
working conditions. The process was transactional and
allowed the parties to maintain their fundamental, albeit
conflicted, belief systems. It relied heavily on the knowl-
edge and interests of the two parties, and it was legitimized
by statutes and venerable American public policies. Our
objective was “labor peace,” not optimal public or private
enterprises, workplace democracy, or fair compensation. It
was closure—strike avoidance. We worked day and night,
near and far, in whatever weather miseries Wisconsin pro-
vided. We were proud of our service but asked for no rec-
ognition.

We understood that ideally the parties negotiated
successfully without our help, and that the less we were
needed the better, both in general and during the course
of a particular mediation. It would be perverse to insinuate
any dependence on mediation into the parties’ practices.
The grief and the glory were theirs. Ownership of the dis-
pute and its settlement terms belonged to the parties, but
we were there when they called. We found conflicts within
the caucuses, breakdowns in communication, problematic
assessments of alternatives to settlement, limited reper-
toires of possible settlement terms, the need for a referee,
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and a myriad of other barriers to agreement that mediators
are well positioned to address.

We also practiced in a broad variety of settings. Even
though I was limited to labor-management negotiations
for collective bargaining agreements to determine wages,
hours, and working conditions, I worked with symphonies
and ballet companies, foundries and factories, teachers
and firefighters, university faculties and grave diggers. The
construction industry and the printing industry were com-
munities with cultures of their own. Despite the obvious
superficial commonalities, the enterprises and the work-
forces required adaptations. In hindsight, it was a prelimi-
nary for adaptations to come.

There was no obvious intellectual activity at the WERC.
There were no books to read, no academics to examine or
explain us. We understood that, according to the tradi-
tions of our work, if we were ethical, we would do well. If
we were truly and slavishly “neutral,” we would enjoy an
excellent reputation and continued success, as we defined
it. As I did that work, especially in state and local govern-
ment labor negotiations and as an appointed agency head,
I think some sensibilities about governing and real politics
seeped into my worldview and laid some groundwork for
my later work in public-policy mediation.

When I resigned from the WERC to help found the
Wisconsin Center for Public Policy (WCPP), a private non-
profit research institute, I saw an opportunity to initiate
a practice as a labor-relations neutral and to advocate for
some experimentation and innovation in labor relations
conflict management. WCPP, which was generously sup-
ported by Herb Kohl, a businessman who would later serve
in the US Senate, was billed as a think tank. Some of us did
some respectable research, but it was also something of a
staging area for Democrats waiting to run for office. Elec-
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tion campaigning and related operations were the coin of
the realm.

The research at WCPP moved me toward a more intel-
lectual approach to my work, and I began teaching labor
law at the University of Wisconsin in 1978. (In later years
I taught dispute resolution courses there. In 1995 I began
teaching dispute resolution theory at Marquette University
in Milwaukee at its Center for Dispute Resolution Educa-
tion and its law school.)

Around this time, friends who were still leading state
agencies asked if I might mediate disputes in the casel-
oads of the Department of Natural Resources (DNR) and
the Public Service Commission. Tony Earl, the DNR secre-
tary, had observed my mediation of a collective bargaining
agreement with a union of state employees while he was
heading another department. He wanted a consensus-
based resolution of a very complicated waste-load alloca-
tion dispute. No such thought had ever crossed my mind. I
had no idea what the term “waste-load allocation” meant.
(It turns out that in this context, “waste-load allocation”
means the load of pollutants each discharger of waste
agrees to release into a particular waterway.)

This was the late 1970s, and the field, later described
as alternative dispute resolution, was in its earliest stages.
Neighborhood justice centers were opening. (I served on
the board of one.) Frank Sander, the Harvard Law profes-
sor known as one of the founders of ADR, visited me. He
was considering mediation as an adjunct of the courts.
Family counseling and divorce professionals were seeing
mediation as superior to litigation. (I am embarrassed to
recall that in 1981 I spoke at a conference of the Associa-
tion of Family and Conciliation Courts and said of their
concept and use of the term mediation, “You can’t paint it
green and call it grass.” Clearly, I was a naive purist and did
not anticipate the expansive connotation of “mediation.”)
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Probably because I had accumulated a caseload of
environmental disputes due to my friends in government,
the Ford Foundation provided generous support for that
work and invited me to gatherings of others in that emerg-
ing practice area. I don’t know which was the greater gift,
and to this day I treasure the friendships and professional
support of the colleagues I met then.

My new colleagues generally were not former labor
mediators, and some were not lawyers. Some were plan-
ners, and some came from other disciplines. Worse yet,
they were comfortable with non-agreement-seeking pub-
lic engagement processes. They did not share my assump-
tions, and their ideas of best practices seemed heterodox
and dubious. While I believed that disputes were best
resolved by stakeholders, these practitioners seemed to
be working on behalf of authorities who would ultimately
determine outcomes. Moreover, they displayed a facility
with butcher paper, masking tape, and colored markers
that felt gimmicky to me, much less serious than the risky
and demanding business of agreement-seeking “real”
mediation. Their work seemed passive and too easy. Per-
haps I was evolving, still naively protective of the doctrines
of my earliest training.

I needed reassurance of my professionalism, of my
grasp of when, how, and why mediation works. My entry
into new conflict realms and teaching at the university
level required diligence in that regard, and those new col-
leagues and their writings were there for me. Not competi-
tive, despite the very limited demand for the work that we
all wanted, we argued earnestly and elevated one another
and revealed, among so many things, that being grounded
differently, being mainly academics or mainly practitio-
ners, was our advantage.

I learned a lot from adapting to work in non-labor
mediation and from the others on that frontier. Jerry Cor-
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mick, Gail Bingham, Susan Carpenter, Peter Adler, and
Lawrence Susskind come to mind. I met Linda Singer,
Michael Lewis, and Margaret Shaw. I discovered journal
articles that I reread to this day. Lon Fuller, Frank Sander,
Stephen Goldberg, Lawrence Susskind, Joseph Stulberg,
and Leonard Riskin provided me with explanations and
values and eventually personal counsel.

Fuller, who was grounded in collective bargaining,
explained in scholarly terms what I had experienced. I
recall that I found his article to be a wonderful gift, imply-
ing that there was serious intellectual thinking to be done
about the work in which I was engaged. It elevated my
work. He argued that mediation is more apt when deter-
mining norms (transactions) than in norm enforcement
(settling disputes arising out of asserted legal and contrac-
tual rights). I agree with that, despite the fact that media-
tion’s great growth strongly suggests otherwise. Fuller
emphasized the role of the parties’ enlightened self-inter-
est and the importance of working well with the agents of
the stakeholders. Those points, and others, were confirm-
ing of my labor mediation experience.

Sander and Goldberg amplified and reinforced the
labor mediators’ belief that mediation is only one element
of a repertoire of strategies to be applied where they are
apt, not an end in itself. Riskin gave us a nomenclature
with which we could communicate more effectively and
explained that even within mediation there is an array
of strategies to be mastered. He asserted wisely that the
notion of “real” mediation is of no more value than an offi-
cial definition of pizza. Stulberg and Susskind examined
the elusive concept of neutrality and the challenges to true
professionalism that lie in how we define success.

It seems in retrospect that a fundamental result for me
was an acquired comfort with unresolved doctrinal ambi-
guity. My grounding has not changed. My labor mediator
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roots are deep and reassuring. But, decades later, I have
come around some, and I think I've gained flexibility,
which supports versatility.

To be effective in environmental disputes. I not only
needed to shift from the two-party model to a multi-
party process. I had to operate within the very complicated
and profound consequences of not achieving closure. The
laws and regulatory regimes had to be recognized, as did
the societal, ecological, and political impacts. I found that
the “environmental” rubric covered a very broad and unde-
fined variety of conflicts, many of which were caught in a
seamless web of political and social issues that were criti-
cal to their settlement, e.g. not-in-my-backyard siting con-
flicts.

The environmental work also took me into a variety of
conflicts based on contentions by American Indian tribes
regarding their sovereignty and treaty rights. There were
plenty of cross-cultural interactions in my labor cases,
but none that were so explicit. Opportunities to work in
Canada, England, Bulgaria, Czechoslovakia, Poland, South
Africa, Japan, and some of the nations that were reborn fol-
lowing the collapse of the Soviet Union, were also invalu-
able sources of insight as I attempted to explain and apply
my American perspective. Twice a year for many years,
students from six African countries came to the Marquette
Center for Dispute Resolution Education, where I contin-
ued teaching, and they kept me humble and curious about
my work here in the United States.

When I drafted rules and regulations for a national
labor mediation agency in Bulgaria, I had been the head of
such an agency in Wisconsin. As the work went on, I became
increasingly aware of how our policies and practices were
rooted in our laws, economic system, and mores regarding
labor-management relations. In my recent work at the Uni-
versity of Amsterdam helping establish a public mediation
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program, I have experienced how a culture seemingly sim-
ilar to our own can view conflict profoundly differently and
yet suffer the same undesirable consequences of impasse—
and benefit, as we do, from mediation.

Eventually, arrogance suggested that if I could have
success as I defined it (i.e., voluntary agreements on a
broad spectrum of environmental conflicts), I could prob-
ably transplant my doctrine and skills, with my ability to
flex and accommodate a little, to pretty much any sort of
dispute. I decided that I would not involve myself in the
divorces of others, but otherwise I was ready to wade
into any subject matter, and I did. (It was my presump-
tion that family conflicts were not only beyond the scope
of my training but exceeded my capacity to deal with overt
emotions. Much later, this presumption was tested when I
provided mediation in a number of clergy sex abuse mat-
ters. I believe that I can claim some success in those cases,
but I also experienced a sense of burnout that was new to
me.) My thought was that mediation, like writing, was a
cross-cutting process and skill and that there was nothing
particularly environmental or labor-related about it.

I returned to state government in 1983 when Tony Earl,
my friend at Wisconsin’s Department of Natural Resourc-
es, became governor and appointed me secretary of Indus-
try, Labor and Human Relations. It was a department that
included a broad variety of programs, including safety
codes, equal rights, workers’ compensation, unemploy-
ment insurance, workforce training, and a great deal more.
Our new administration inherited a scandalous deficit in
the unemployment insurance fund that could be overcome
only by raising taxes in a very selective manner. The gover-
nor believed that should be done on the basis of an agree-
ment among both political parties and both chambers of
the legislature. He saw it as a mediation, and he knew me
as a mediator. I met publicly and privately with the legisla-
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tive leaders, and we got it done. My belief in the potential
of the process was reinforced. I spent the remainder of the
governor’s four-year term learning a lot about managing
in government and regulating. I also attempted to manage
a state office of dispute resolution from my position as a
cabinet secretary.

When we failed to gain reelection, I returned to my
eclectic practice, hoping that my time as a Democratic
public official hadn’t compromised my acceptability as a
neutral, and was invited by Gail Bingham, who was at the
time leading an environmental conflict resolution program
in the Washington, DC-based Conservation Foundation, to
affiliate with her program. It was my great good fortune to
join the small number of individuals acting as convenors
and facilitators in negotiated rulemaking processes being
initiated mainly by the Environmental Protection Agency
(EPA). I began with work on regulations developing at the
Nuclear Regulatory Commission and over the years worked
with the EPA, the Department of the Interior, the Depart-
ment of Agriculture, the Department of Energy, the Feder-
al Trade Commission, and the Department of Education as
well as their counterparts in a number of states throughout
the country. (I was also very fortunate to become the favor-
ite mediator of Tommy Thompson, the Republican gover-
nor who put me out of my position with the state and whom
I had worked with successfully in the unemployment com-
pensation negotiations while he was the minority leader in
the State Assembly.)

Regulatory negotiations were mainly the brainchild of
Philip Harter, a conflict resolution colleague and admin-
istrative law expert who recognized and wrote about the
potential for substantially reducing delay and elevating
the quality of, and compliance with, administrative rules
by inviting stakeholders to participate with the regulatory
agency in the drafting of those rules. The process of deter-
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mining whether such negotiations were apt (convening)
and the actual management of the processes that went for-
ward (facilitating) were more than intriguing to me. They
seemed to be familiar components of mediation that might
be informed by political savvy.

Obviously, the convening process in which the conflict
at hand is assessed for mediation feasibility is in many
ways an enlarged and explicitly identified version of the
assessment most mediators make at the threshold of their
engagement. What seems peculiar to these large-scale,
multiparty, policy-making negotiations is that the assess-
ment includes the extremely critical determination of what
parties should participate as negotiators if a proper settle-
ment is to be obtained. It’s not a matter of plaintiffs and
defendants, unions and employers, or spouses. Rather
there is the need to identify and bring to the negotiations
both obvious and less well-known entities that are criti-
cal to the efficacy of the negotiations. I believe that having
worked among political actors, activists, and affected com-
munities has given me an advantage.

Indeed, negotiated rulemaking exposed how the more
established mediation processes worked, as if by examin-
ing an elephant one came to understand the components of
a mouse. As the anatomy of the process was expanded to
include more players, it became both necessary and easier
to see that anatomy. It established that the same anatomy
occurred in small group mediations, but without explicit
reference.

Moreover, negotiated rulemaking reinforced my view
of mediation as a cross-cutting process. Its application to
environmental rulemaking was soon recognized as appro-
priate to regulating an array of administrative responsi-
bilities. The process put a premium on the importance of
grasping political realities, a skill that I felt I had acquired as
a government official. And most importantly, by its partici-
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pative nature, negotiated rulemaking seemed to promise to
enhance liberal democracy, vindicating the preference that
I shared with Lon Fuller for the mediation of transactions
rather than settling rights-based disputes. Last, negoti-
ated rulemaking required mediation that Riskin describes
as facilitative/broad, which also comported with the labor
mediation doctrine that I had absorbed years before.

Negotiated rulemaking also resonated with the politi-
cal traditions of Wisconsin. Beginning in the early twenti-
eth century, Wisconsin was a political laboratory mainly
influenced by the economist John R. Commons, who led
us to believe, among many other things, that government
policies informed by stakeholders of all perspectives were
most likely to serve us well. (Sadly, we seem to have left all
that behind recently.) The department that I led was the
inheritor and implementor of that wisdom, and I was a true
believer.

An affiliation with the National Policy Consensus Cen-
ter at Portland State University allowed me to work in
Oregon, where progressive politics were supporting such
approaches to public policy making on the state level. It
provided an opportunity for me to think more systemati-
cally about what I had done and what I had learned.

Actually, mediation has always provided an abun-
dance of time for self-assessment. Sitting in airports and
airplanes, driving my car, and standing by in the halls of
public buildings have provided a lot of opportunities to
wonder about what happened to me. Why do I seem to be
pretty good at this? Am I talented? Why am I able to work
well with individuals and organizations I disapprove of
and, at times, even admire them for their skills? Why am I
uncomfortable co-mediating, except with Susan Podziba?
How does this process work? Why do I like it so much? Is
there a personal factor that argues against formulaic theo-
ries? Does it coincide with my growing up as a marginal-
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ized observer of ordinary people? Does it coincide with my
politics?

What about the pure enjoyment—the psychic payoff?
What else has done that for me? I'd say playing jazz in col-
lege. There seems to be a real analogy there. Or a meta-
phor. Or an explanation.

On the surface, neither jazz nor mediation is subject
to a consensus definition; but both are mainly ensemble
performances, and, in my experience, they are both essen-
tially improvised performances. A jazz musician draws in
the moment from what bandmates are playing and a rep-
ertoire acquired from years of performing and listening to
the performances of others. To that is added the musician’s
skills with an instrument, mood, and taste. A mediator
also has a repertoire of responses learned from training
and experience that is called upon in the moment with-
out much cerebration. (The rests are as important as the
notes.)

In mediation, perhaps “taste” is better referred to as
“judgment,” and like taste, it is augmented by perceptive
powers, mainly listening. I think talented jazz musicians
and mediators have an “ear” that takes them beyond what
may be gained from training, study, and practice. I think
that gift has its origins in their early environment and even
genetics. Perhaps it should be referred to as intuition. How
many superb musicians come from unmusical homes and
neighborhoods? They may sit down and play without a les-
son or the ability to read musical notation. (As I mentioned
at the start, I think my mom had a fine “ear,” and maybe
that was one of her gifts to me.)

I think training comes from all of one’s experience, not
only so-called formal training and mentoring. Among jazz
musicians and mediators there are those who are “natural,”
those who are “technical,” and those who enjoy the excel-
lence that comes of both talent and training. There is valu-
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able work to be done by all of these mediators, and I hope
they are deployed optimally. I worry, though, that some
mediators, talented and otherwise, have become “over-
trained”—that their intuitions have been smothered by les-
sons, doctrine, “recipes,” and the fear of “errors.” Some jazz
listeners have observed that contemporary musicians, who
are far more likely to be conservatory-trained than their
predecessors, never drop a beat or miss a note. And thus
they lose the feature that is at the heart of the idiom, the
essential quality that brought jazz to the attention of con-
servatories in the first place.

Both jazz and mediation are creative processes pro-
ducing unanticipated new outcomes, even for familiar
undertakings. The tune has been played a thousand times,
but never quite like that. It’s just the latest collective bar-
gaining agreement, but it responds very well to the present
environment.

The success of the ensemble performance, in both
cases, depends on a shared understanding of underlying
structure (chord progression, negotiation principles). That
explains why we must smuggle training into our discus-
sions with some parties, and why working repeatedly with
some is such a pleasure. We anticipate them, and that aug-
ments our capacity to respond artfully. (I understand that
some great jazz musicians, known for their rapport while
performing, have had no use for each other off the band-
stand.) At their best, both performances capture the ironic
potential of orthodoxy and discipline combined with free-
dom. They are artistic, creative, informed by study and
practice, and elevated by talent. My belief that my work has
features that exist in art elates me.

Extending the jazz analogy, negotiated rulemak-
ing seems like an opportunity to move from playing in a
quartet to leading a big band. No longer a few others to
make music with, but many more. Leading is a different
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responsibility, more than collaborating and contributing.
But the core improvisational, creative process is there,
even though there is a score-like agenda, and agreement
remains the preferred outcome. There are more players to
cope with and therefore a more explicit structure to create
and follow (negotiated ground rules), but the relationship
between agreed-upon underlying structure and creativity,
realized by presentations and listening, is still key. And the
potential for cacophony is truly present.

Many factors contributed to my capacities as a prac-
titioner. There was my mom’s influence, however it was
transmitted, combined with my early years on the periph-
ery. Then there was the excellent mentoring and doctrine
that I received from the mediators I worked with early on
and the lessons that I receive to this day from generous
colleagues. Finally, there is my teaching and the writing
of the field’s great scholars. It seems to me that these fac-
tors, combined with my time in responsible positions in
government as well as my inclination toward expanded
democracy (as in industrial democracy), give me a particu-
lar advantage in regulatory negotiations as well as other
matters of public importance. (My cases included school
district desegregation, the restoration of rivers, statewide
school funding disputes, intergovernmental conflicts of
many kinds, etc.). Maybe being a Midwestern American
male of a certain age and era is relevant. Perhaps those fac-
tors combined to place me in a niche, like a piano player
who, despite the prevailing fashions, prefers to play in a
certain style.

That’s all speculative and intellectual. It’s an analogy
that can be strained and extended even farther to prove its
aptness, but none of that explains the sizzle. The thrill of
it isn’t only in its outcomes, but in the performance itself.
Justice and good policies are great when they result, but
“life is on the wire,” and when you go to a mediation not
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knowing what to expect or to a gig wondering how your
bandmates will perform and something beautiful happens,
the payoff is visceral. It’s rooted, I believe, in the essen-
tial element of improvisation, the riskiness of it, the sense
of yourself after you stepped onto the wire, pretending
perhaps to be confident, and find your way safely across
the chasm. Vince Lombardi, the ultimate font of wisdom
in Wisconsin, told his players that celebrating in the end
zone is unbecoming and that they should act as if they’d
been there before. I get that, although I will admit to the
impulse. (It wouldn’t be cool.)

For me, another important source of enrichment is the
support, provocation, inspiration, and camaraderie of col-
leagues. In 1987 and again in 1996, Frank Sander invited a
group of mediation practitioners and scholars to informal
two-day conferences in Maine that left us wanting more.
We were peers, eager to learn from each other, and the
format exceeded our expectations. In 1998, under the aus-
pices of the Western Justice Center, led by our colleague
Bill Drake and located in Pasadena, California, a near rep-
lication of that group reconvened and initiated a series
of annual meetings, mainly in the Boston area, that con-
tinues to this day. Individuals have come and gone from
our ranks—too often, sadly—but because we are diverse
in our practices and career paths, we continue to elevate
each other in remarkable ways. Just as my early exposure
to Fuller elevated my sense of my work, the opportunity to
interact with these successful, busy, thoughtful colleagues
also contributes to what the work means to me.

Finally, mediation, like jazz, is undefined, so to fore-
cast its future requires confidence as to what “it” is, and
such confidence seems naive. I believe that the wonderful
potential of the mediation I have practiced is transaction-
al and holds promise for enhancing democracy and pub-
lic policy, although I suspect that this is only one of the
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niches that mediation will occupy. I have never been one to
describe mediation as a “cause” or a path to social justice.
That has always seemed dreamy to me. Nonetheless, for
my mentors and peers—and for me—mediation has been
a central and meaningful element of our lives. In contrast,
for many recent entrants to the field, it is work that prom-
ises a good lifestyle to entrepreneurs and the semi-retired.
Jazz lovers have referred to certain performances, and
certain musicians, as “commercial,” and never with admi-
ration. The implication is that careers designed mainly to
gain popularity and financial return do not deserve the
respect due to those who would advance something more,
something of worth.

I fear, though, that in the wake of the coronavirus
pandemic, mediation’s commercial potential will be what
comes to the fore. The Great Depression of the 1930s and
World War II contributed enormously to my worldview and
that of my mediation peers. The coronavirus pandemic is
likely to do the same for those now entering the dispute
resolution field. Our current interest in videoconferencing
and all things online that allow us to work, albeit remotely,
seems of particular currency and promise. In recent years,
probably due to necessity and the patient and tactful treat-
ment I have received from Colin Rule, I have become less
resistant to some online dispute resolution processes. But
my belief that face-to face interactions are the heart and
soul of mediation persists. I worry about the convergence
of decreased face-to-face mediation and the commercial-
ism to which I have just referred.

We have always asserted that mediation is a time-and
cost-saver. Now we can reinforce that claim by offering
remote service and exploit the seductiveness of leading-
edge technology as well. Will the primers and webinars
on videoconferencing technology that promise, at least
implicitly, to “grow your practice” prescribe best practices
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and eclipse our interests in democracy and public policy?
Will we reassess the proper mixture of the technical and
the intuitive or “natural?” Or will the mediators of the
future be the masters of their instruments and the provid-
ers of the greatest value that is the potential of their work?
I cannot say, but to those new to mediation and the field
in general, I wish all that I have enjoyed: the joy of shared
performance, inspiring and supportive colleagues, end-
less exploration and learning, and the occasional thrill of
a challenging undertaking ending in success for all con-
cerned.
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Mediation and My Life:
Moments and Movements

By Lela Porter Love

¢

Backstories

Long before I had ever thought about mediation—much
less considered it as a career path—I had several memo-
rable experiences, ones that I now understand influenced
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my later choices. They became stories I told about justice
and dispute resolution processes.

At Palm Beach Private School and Home, 1959:
Injustice

I was in fourth grade and just beginning to be sensitive
to peers—and relationships with boys. I was sweet on one
boy but wore the bracelet of another, which signified a con-
nection. One day, one of the boys in the class held out my
chair as I approached my desk. I was pleased by this seem-
ing courtesy. But when I went to sit down, the chair was
swiftly removed and I was suddenly on the floor, shocked.
Classmates found this funny and laughed, and then I did,
too. I was impressed by the joke, even though I was the
butt of it.

Later that same day I was home for dinner with my
parents and siblings. Wanting some fun and wanting to
share the joke played on me, I went to my father’s chair and
held it for him. He looked very pleased at my good man-
ners. When he went to sit down, I whisked the chair away,
and he fell to the floor. No one spoke or laughed. There was
an awful silence. I was taken upstairs and spanked—even
though that was unheard of in my family. I got no dinner. I
thought I was very unjustly treated, and I never forgot how
that felt. Much later I learned that at the time, my Dad (who
seemed very athletic, playing tennis every day at 64) had
had back and heart issues, and the fall I caused was scary
for my parents. I never had the chance to tell my story, nor
did I have the full picture at the time. The disinterest in my
“side” of this incident—and my not being informed about
the details of my Dad’s health—are what made this stand
out as a never-to-be-forgotten injustice.
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On the Road in Tanzania, 1970: a Justice Event

The scene remains vivid in my mind. I had recently arrived
in Tanzania to work for a development project sponsored
by Harvard University and the Max Planck Society. My
work was to be starting a jam-making project, as Tanzania
imported jam but enjoyed an abundance of sugar and fruit.
Before my work began, I was riding in a Land Rover down
a rural road. Sitting in the front seat next to the driver, I
was the sole White female, the only person who was not a
local Tanzanian, and the only one in the car who did not
speak Swahili beyond “Jambo” (“Hello”).

Suddenly what seemed to be rocks were thrown at the
windshield. The driver slammed on the brakes, and all the
men jumped out of the Land Rover to chase the children
who had thrown the rocks (though it turned out that the
rocks were actually dried cow dung). I was left alone by our
vehicle on a dirt road in Africa.

A little time went by. I started to wander up the road in
the direction the men had gone, and then a crowd of people
with raised machetes came running toward our car. That
was pretty scary. Before they got to me, though, village
elders—each of whom had an umbrella to mark his sta-
tion—came toward the car along with the men I was with
and a group of three boys, who seemed to be the ones who
had thrown the cow dung.

Everyone—men, women, and children—converged on a
flat open area near the car, and the villagers, their machet-
es down, made a circle with the elders, the boys, and the
men from our car in the middle of the circle. I was off to
the side but a part of the circle around the men, boys, and
elders.

The elders asked the men what had happened, and the
drivers recounted: the cow dung was thrown at the car; it
could have killed everyone by shattering the windshield
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and causing a crash; this was especially bad with a visitor
(me).

The elders asked the boys what had happened.

The boys said that they were just playing—no harm
was meant, and the men chasing them acted like they were
going to kill them. (All this was translated for me by some-
one from our car.)

Next the elders said to the boys, “What should be
done?”

The boys said they should receive a certain number of
blows each from a stick. I forget the number of blows—it
was more than three, and they were real blows. The boys
took their hits right in the middle of the circle. Then every-
body shook hands with everybody—including the boys.
This took a long time; everybody shook hands with every-
one. The atmosphere was positive. The tension was gone.

I had never witnessed such a satisfactory justice event.
Everyone told their story and retained their dignity, the
community seemed healed—and I never forgot it. Knowing
what is possible in heated conflict with proper interven-
tions sets the bar high in terms of goals. This event primed
me to want to get similar healing results.

At George Washington University, 1980: Teaching
Philosophy of Law and a Clinic

I was employed by George Washington University and
its National Law Center in 1980, and part of my job was
teaching an undergraduate course on the philosophy of
law. In preparing for the course, I remember being struck
by a description of the adversarial system as one in which
two sides fight as relentlessly as possible on opposing
sides, each saying the worst about the other and the best
about themselves, so that a neutral person in the middle,
judge or jury, could best decide the truth. This description
was in keeping with some of my trial practice training at
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Georgetown Law School. While my law school education
had neglected philosophy, I had been well taught to use
theatrics that could sway decision-makers. For example, it
was important to consult and touch my client as often as
possible to indicate I liked and trusted them and valued
their input (regardless of whether I felt that way). Using
such techniques, whatever trust and credibility I, as a law-
yer, might have would be shared by my client. Such tricks,
however, struck me as the opposite of seeking, much less
finding, truth or justice. Recalling the injustice I felt when
I was punished for the joke I played on my father, I was
leaning toward an approach where disputants educated
each other about their perspective and agreed on a just
outcome, as had happened in Tanzania.

This perspective was enhanced by further exposure to
literature about alternatives to litigation in preparation for
teaching the philosophy of law course. New ideas from the
1976 Pound Conference, particularly Frank Sander’s multi-
door courthouse, which featured, among other processes,
mediation, were influential. In 1980 I had no firsthand
experience in mediation or formal consensual dispute
resolution procedures. What I did learn firsthand that
year was how to establish a successful law school clinic by
starting a small business clinic where law students at the
National Law Center represented businesses. This became
a springboard for developing a very early mediation clinic
in 1985.

At a Community Dispute Resolution Center in
Brooklyn, 1983: Taking Mediation Training

In 1983 I moved to New York with the plan to get part-time
work as a lawyer and explore mediation and arbitration—
the two key alternatives to litigation that I was inspired
about following my George Washington philosophy of law
course. For mediation, I signed up for the basic training
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at the Brooklyn Mediation Center, a training delivered by
Josh Stulberg and Margaret Shaw, two masters of their
trade. I was mesmerized learning how a philosophy or
vision of conflict resolution could be put into nuts-and-
bolts practice. Whether it was a neighbor dispute, a land-
lord-tenant matter, or a family fight, I liked “putting the
rubber to the road” to give disputants an exciting path to
transform their often-dangerous conflict into an oppor-
tunity to create a better future. In a 24-hour training I
learned how to conduct a mediation: how to begin, how to
listen, how to develop an agenda, how to generate move-
ment, how to caucus, and how to bring closure. It was these
very elements I would spend decades exploring once I had
begun a Mediation Clinic and had (in 1986) joined with
Josh Stulberg as a trainer. But what works as an elegant
and simple theory in a classroom doesn’t always work in
practice. Still ahead was the trial by fire.

Cases and Turning Points—Seeing How Theory
Plays in Practice

Arbitration in New York Civil and Small Claims Court

In 1983, at the same time I was pursuing mediation, I
signed up as an arbitrator for New York Civil and Small
Claims Court Programs, wanting to explore and com-
pare various roles of neutral interveners. Civil court paid
a small per-case stipend to arbitrators, and small claims
arbitration was volunteer work. I recall that the only mem-
orable feature of a very short training for arbitrators in
Small Claims Court was that I should never tell parties my
award because the court, in such a case, “did not have the
resources to protect the arbitrator.” (The court mailed out
notices of the arbitration award a few weeks after the hear-
ing.) The few times I broke this rule, I was very sorry I did.
Once a party knew your opinion or award, all they wanted
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to do was change your mind and change the outcome,
which could get uncomfortable, if not dangerous.

I found arbitration difficult. The two sides always told
very different stories, and I had to find the “facts” very
quickly. I often worried that I was wrong in terms of under-
standing the truth of the situation, though I took some
satisfaction in providing the best procedural due process
I could devise. That meant I was careful to explain the pro-
cess in an opening statement; gave each side uninterrupted
time to explain their case and present their evidence; wel-
comed questions about what had been said and asked my
own; and mainly tried to be respectful of each party. In
the civil court program, six arbitrations were scheduled
in one morning or afternoon window, and the result was
that most cases settled either before or at the scheduled
arbitration time. The attorneys were there with their files
and were prepared to present a case, and consequently
the settlements flowed easily, though, as an arbitrator, I
did not participate in the negotiations. These early settle-
ments made the program seem like a success, though they
did not, per se, enamor me of the arbitration process. In
small claims court, a rapid fire of cases resulted in the need
to make fast decisions, as the court clerks were eager to
process paperwork so they could leave on time. The speed
that was needed to keep the court functioning contributed
to my feeling that arbitration was “arbitrary,” but even put-
ting that feature aside, I was haunted by thinking that if I
knew everything about a case, I might have made a differ-
ent decision.

Leaving the courts after arbitrations, and particularly
after dark, I worried about being followed or accosted by
disputants in a way I would never worry if the service I
provided had been mediation. Nothing of that sort ever
happened, though I did usually take the precaution of trav-
eling home with another arbitrator. In my teaching career,
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I spent a fair amount of time comparing and contrasting
arbitration and mediation (my husband joked that my
gravestone would say “she knew the difference between
arbitration and mediation”), and, in addition to more usual
markers of difference, I never forgot the feeling of being
an arbiter who probably made at least one side angry or
unhappy and who might have made the wrong decision
because the “facts” I found were only my best guesses of
what had transpired. Mediation, in contrast, offered the
possibility of achieving a “win” for all parties.

Mediation at the Brooklyn Mediation Center—
Community Cases—and the Mediation Clinic at
Cardozo Law School

My first mediation cases, immediately following the train-
ing program in 1983, were community cases at the Brooklyn
and later Manhattan Mediation Centers, community dis-
pute resolution centers under the umbrella of the New York
Peace Institute. The cases involved everything from neigh-
bors disturbed by noise or cooking odors to family mem-
bers with issues about children or unpaid debts or housing,
or fights between parents about kids, disputes between
landlords and tenants, and even “love” triangles. These
were labeled “minor” disputes by the legal system, but they
definitely were not minor to the disputants.

I recall one tenant coming in and placing a mouse on
the mediation table and former friends violently shouting
at each other or throwing their drinks or pens at each other
or (often) breaking down in tears. Once, when a funding
cutback for the courts resulted in a plan to cut the armed
court officers at the Brooklyn Mediation Center, a mediator
strike was organized. In other words, the cases were not
easy because disputants were passionate and often angry,
and that made a community center a wonderful place to
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learn the art and science of mediation. If you could do it
there, you could do it anywhere.

What was most exciting was that the theory of medi-
ation I had so loved when taught by Josh Stulberg and
Margaret Shaw worked in practice. Time and again, after
telling their stories, parties would come to some accommo-
dation. For me, it was like an addiction—to take something
difficult and bad and help change it into something work-
able, good, and promising.

By 1985 I had proposed to Cardozo Law School the cre-
ation of a Mediation Clinic. Cardozo’s dean, Monroe Price,
embraced new ideas and quickly agreed to establishing
one. The most difficult hurdle for the clinic was convincing
Mark Smith, the then-director of the Brooklyn Mediation
Center, to allow a law school program in his center. Mark
thought that law students might import an “attitude” of
arrogance and adversarialness that would be disrespect-
ful to his staff and counter to the philosophy of the center.
Because our agreement was that Mark retained the power
to exclude any law student who didn’t behave, he gave it a
try. That first year we had one arrogant law student who
was disrespectful toward the center staff, but armed with
the threat of expulsion, Mark and I were able to teach the
student some manners.

In a school with many popular clinics, the Mediation
Clinic became the most sought-after clinical program
in the school, thanks to the remarkable opportunities it
offered students. I had the privilege of seeing cases from
the vantage point of being a mediator myself as well as that
of introducing law students to the practice and watching
them apply the theory in the service of disputants. Result:
the practice of mediation was even more exciting than my
dives into theory had been.
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Trust and Estate, Commercial, Family, and Other
Cases

When I was a student at Georgetown Law School, one of
my achievements had been to receive recognition for the
highest grade in Trusts and Estates—due, I think, to the
fact that my mother, my only surviving parent, died dur-
ing the course of the semester, and I was acutely attuned
to the various issues raised. So whenever I had the chance,
I would mediate cases involving family disputes over wills
and trusts. In family cases there was always the legal issue
(e.g., did the testator, the maker of the will, have testa-
mentary capacity? Was the testator unduly influenced?),
but then there was a plethora of non-legal issues (the con-
duct of holiday events, the distribution of photographs or
other items of non-monetary value, sleeping arrangements
for children with aunts and uncles, how various children
addressed the elders). Nearly always, principles collided,
and the need for equality—equal shares from parents—had
to be balanced against the principle of need—shares should
be adjusted according to need (e.g., where descendants
needed money for education). A stand-out moment for
me was addressing the Committee on Trusts and Estates
of the Association of the Bar of the City of New York and
seeing the surprise on attorneys’ faces that helping clients
address non-legal issues in mediations, in my judgment,
was critical to making acceptable deals that settled cases
and sometimes allowed family members to reconnect with
each other. By the time I was addressing bar committees,
it seemed obvious to me that attorneys should uncover and
help clients deal with all the issues that were blocking reso-
lution—not just the legal causes of action—so the surprise
of committee members was a surprise for me.

I served on the panel of the US District Court of the
Eastern District of New York and in that capacity, as well
as getting random referrals, would mediate commercial
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cases. Were such cases “all about money” or were they, like
the trust and estates cases, frequently about relationships
and non-legal matters that, if resolved, would provide
momentum for the resolution of money issues? I usually
found that concerns about respect, a need for recognition
and sometimes apology, or some symbolic adjustment that
showed care, could spark momentum toward a monetary
agreement.

The Long Island Cases—It Works in Smaller Cases,
but Does It Work in “Big” Ones?

“Have you read Owen Fiss?” That question was asked as
I shook the hand of the Salvadorans’ civil rights attorney
on the morning of the first day of mediation about a situ-
ation between the Town of Glen Cove and Salvadoran day
laborers there. The question was particularly apt given
the constitutional questions raised by the case. Yale Law
Professor Owen Fiss was “Against Settlement”—the title of
his brilliant article (Fiss, 1984)—so it was either a harsh or
a funny way for an advocate to start a mediation. I replied,
“I believe you will be pleasantly surprised.” And after the
mediation he was.

The Owen Fiss moment came in 1992, after tensions
between immigrant day workers and the town had brewed
in Glen Cove, Long Island, for four years. A large group
of workers gathered daily to meet up with contractors and
agree on a day wage on a busy street in Glen Cove early in
the morning, and the city responded by passing an ordi-
nance that prohibited pedestrians from soliciting employ-
ment from someone in a motor vehicle and also prohibited
motorists from hiring workers from their vehicles. A class-
action lawsuit followed alleging the ordinance violated
constitutional rights of freedom of speech and of equal
protection. Write-ups about the situation in major media,
as well as the cost and delays of litigation, heightened ten-
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sions. An Immigration and Naturalization Service raid on
the gathering place for workers and employers (the “shap-
ing point”) exacerbated the situation.

As memorable as the Owen Fiss comment was the way
the two Salvadoran day laborers started the mediation: “It
is such an honor to have such very important people come
to listen to our problems.” The warmth and appreciation of
the two class members created a glow that infected the rest
of the day and created a positive trajectory for the dispute.
By day two (one week later), options were created to resolve
the litigation: a collaboration to craft a new ordinance that
would further the town interest in early-morning traffic
safety on a busy thoroughfare and insure the constitu-
tional rights of the plaintiffs; a plan for translating public
notices into Spanish and ensuring that the city soccer field
would be available for all; a commitment that the police
would have diversity training, some Spanish language abil-
ity, and a protocol for dealing with non-English speakers in
crisis situations; the provision of a platform for the police
to address community interests at Salvadoran meetings;
and ideas for a new shaping point.

The same principles guided the conduct of this case
and the conduct of other types of cases: involving the real
parties (the Salvadoran plaintiffs—despite their lawyers
not wanting to do that initially) and giving them a plat-
form to speak, setting up the room (we had a round table in
the public library), and arranging comfort coffee and food
to maximize chances of success (we began each day with
coffee and breakfast snacks, partially to ease what might
be different arrival times of the different cultural groups),
addressing all issues (not just the legal causes of action),
being mindful of the agenda structure (we started with the
“easy”—or easier—issue of the use of the city soccer field
by the Salvadorans who couldn’t read the English postings
about playing and signing up), and so on. These formulas
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for practice worked across the board: in mediating class-
action litigations, community cases, trust and estate mat-
ters, workers comp, EEOC, and commercial cases.

In 2009, I mediated another class-action suit involv-
ing another Long Island town and its Section 8 Housing
program. A class of minority plaintiffs challenged the
administration of the town’s program because it resulted
in discriminating against Black and Hispanic applicants
by favoring applicants who lived within the town. Again,
the mediation began (after an opening statement by the
mediator) with an actual plaintiff recounting to the town’s
Section 8 program administrator what it had been like
to apply for the program. The plaintiff’s sad and moving
story brought the administrator to her side—an admin-
istrator shocked to be sued after all her efforts. Later the
same day, the administrator opened her files to the plain-
tiffs’ attorneys, shortcutting a long discovery process and
thereby building trust. Balancing inconveniences, one
session was held out on Long Island, and the second was
held in the fancy law offices of plaintiffs’ pro bono attor-
neys in Manhattan. The Long Island session allowed for
the town to share its files with the plaintiffs’ attorneys.
The Manhattan session was a distributive, positional bar-
gaining session about the remaining—and big—issue of
the amount of money to be paid to the plaintiffs. The sides
traded offers and counteroffers of monetary amounts that
didn’t appear likely to converge. When town officials real-
ized that the plaintiffs wanted a seven-figure settlement,
they announced that such a settlement would be the end
of the town’s participation in the housing program because
it exceeded the six-figure cap on the town’s insurance. “If
the settlement of this case is more than the town’s liability
limits, then we will be forced to shut down the Section 8
housing program.” What a bad result that would be for the
pro bono counsel! As the mediator, bringing the parties
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back to their interests—a housing program that best served
poor constituents and was “doable” to run—was sufficient
to resolve the issue, even though a seven-figure settlement
would have enhanced the litigation track record of the pro
bono counsel. The case settled for an amount of money just
south of the town’s policy limits thanks to uncovering the
BATNA of the town’s exiting from the Section 8 program
altogether. Asking the pro bono counsel the simple ques-
tion of whether they wanted to be responsible for shutting
down a housing program for persons in need worked mag-
ic. They did not.

These Long Island cases strengthened my belief in
ensuring that the parties are given a platform to speak
so that their issues (not just legal causes of action) are
addressed and their voices can inform the process, in pro-
viding a neutral and comfortable setting with arrange-
ments for food and adequate breakout space, a thoughtful
speaking order, an invitation to discuss all issues of con-
cern, respectful listening, time for reflection and creative
problem-solving in uncovering and highlighting the
underlying interests, in trying to build an adequate infor-
mation base before jumping to option creation. These were
the lessons I had learned from community cases, and they
still applied in large multi-party, multi-issue cases. Learn-
ing about George Mitchell’s mediation in Northern Ireland,
where he used similar standard practices, reinforced those
lessons.

Louisiana Workers’ Compensation Cases and EEOC
Cases

In 1992 and 1993, Josh Stulberg and I were asked to provide
a skill-building workshop and a training manual for medi-
ators in the state of Louisiana’s Workers’ Compensation
Program. Prior to the training or writing, we asked to
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observe cases and had the exciting opportunity to travel
around Louisiana and participate in a variety of cases.

Going into this assignment, I worried that the training
and practice I was used to might not serve well in worker’s
comp cases, which were dominated by attorneys and insur-
ance adjusters, often together with the one lone worker
seeking compensation sitting by a lawyer who didn’t want
the client to speak. I was used to an emphasis on parties,
rather than professionals, and didn’t know how sessions
overbalanced with professional representatives would play.
But what we found was that the same principles applied.
Let the parties speak! We were given the chance to observe
and participate in cases while we were in Louisiana, and
we wove our case experiences into the training program.

In one case, for example, a worker seeking consider-
able compensation was given the floor. “You don’t think I
have a serious back injury?” she asked. “Let me describe
my evenings. I have to lie on the floor of my kitchen while
my daughter-in-law, whom I hate, cooks dinner in my
kitchen. Everything is wrong for me—the smells, her using
my pots and pans, the food she cooks, but I am immobi-
lized and helpless in my own kitchen due to my back.” It
was not the stack of papers that convinced the insurance
adjuster about the severity of her injury but the worker’s
passion in telling her story and the details that just could
not be fabricated.

Consequently, we emphasized in the training allow-
ing parties to speak, setting up the space with everyone
on the same level around a conference table (instead of
using the traditional hearing room, where the neutral sat
elevated and apart), and using familiar techniques to gen-
erate movement (reality-testing, thoughtful agenda-set-
ting, exploration of the BATNA, and the like). I came away
impressed that what worked in “small” cases and worked
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in “big” cases (e.g., the Long Island cases) also worked in
cases dominated by (sometimes jaded) professionals.

Articles, Textbooks, and Stories Mediators
Tell—-Inspiration and Impact

“The Risks of Riskin’s Grid” with Kimberlee Kovach

There was a time in my career when I wasn’t that inter-
ested in dispute resolution-related writing. What I wanted
to say was already being well said by others—by Frank
Sander, Josh Stulberg, Baruch Bush, Lon Fuller, Carrie
Menkel-Meadow, Roger Fisher, and other of my hero pun-
dits. But when I was sitting on a panel at an Association of
American Law Schools meeting sometime after 1994 (when
Len Riskin had first published his grid of mediator orienta-
tions) and I saw Len Riskin draw and describe his grid, I
realized that the narrow evaluative mediator he described
was not a mediator as I knew it at all but was more related
to an arbitrator.

That moment propelled me into writing, in 1998, with
Kimberlee Kovach, “The Risks of Riskin’s Grid” (Kovach
and Love, 1998). Kim and I thought that if mediators took
on a decisional or evaluative role, this would undermine
parties communicating with each other because they
would be trying to convince the mediator and also under-
mine the creation of self-determined outcomes. I thought
criticizing the “evaluative” mediator would be an unpopu-
lar stance, but, given my love for mediation as I understood
it, I felt it was a worthy “hill to die on.” From that point on,
I was led into academic arguments and debates. After that
article, I wrote many more, plus book chapters, commen-
taries, tributes, magazine columns, training and teaching
manuals, and letters to editors. What stand out as a few
major endeavors follow.
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The Middle Voice with Josh Stulberg

I conducted mediation trainings from 1986 to the present,
using the framework and content from Josh Stulberg’s
book, Taking Charge/Managing Conflict (Stulberg, 1987).
What a pleasure it was for me to be invited to work on a
new book with Josh based on Taking Charge but modi-
fied by our long experience in training mediators. In
2009, The Middle Voice: Mediating Conflict Successfully
(Stulberg and Love, 2009) was published.

Dispute Resolution: Beyond the Adversarial Model
with Carrie Menkel-Meadow, Andrea Schneider, and
Jean Sternlight

Starting in 2005, writing a series of textbooks with a won-
derful team of co-authors (the “chick book” until Michael
Moffitt joined the team in 2018), provided a unique learn-
ing opportunity—both in negotiating with co-authors and
in broadening my own horizons and perspectives on the
ADR world.

Stories Mediators Tell with Eric Galton and Stories
Mediators Tell: World Edition with Glen Parker

I love stories, and I love mediation, and I long wanted to
marry the two to share these passions. I believe my best
project to date is the publication of two books of stories told
by mediators (Galton and Love, 2012, and Love and Parker,
2018). Not only were the books well received, but since
their publication I have enjoyed many story-telling events
around the world with mediators sharing their adventures.
So many remarkable breakthroughs happened in private
mediation rooms—never publicized. Understandings grew,
long-standing hatreds abated, and deals were born. Telling
the stories seemed like a magical gift to the world. I felt the
stories opened a window to the private mediation rooms,
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allowing an adversarial world to take a deep breath and
appreciate another, better way to address conflict.

Other Moments in My Career

Giving Cardozo’s International Advocate for Peace Award
to Archbishop Desmond Tutu of South Africa; former
President Jimmy Carter; former senator and Northern
Ireland peace negotiator George Mitchell; Peter, Paul and
Mary; and Paul McCartney (to name a very few of our
luminaries) were “highs” in my career. Bringing these peo-
ple visibly into the camp of Cardozo’s “advocates for peace”
enhanced a sense that we had a real movement toward
human collaboration.

A course on mediation at Central European University
in Budapest every summer since 2000 has created an inter-
national community of scholars and mediators and friends.
Serving as host for the International Mediation Leadership
Summit in the Hague in my 2009 chair year of the Sec-
tion of Dispute Resolution of the ABA felt like the crest of
a powerful wave that gathered mediators worldwide before
sending them to their many shores. Since that event, many
events and publications have brought the international
mediation community closer together. I remember paus-
ing at the Peace Palace during the event and thinking, “I
can stop here. This is the peak.” Or, in St. Petersburg, at
the International Legal Forum in 2018, placed between the
minister of justice from Serbia and the assistant minister
of justice from Russia in a plenary session on “The Future
of the Legal Profession,” I thought that if Russia and Serbia
are moving toward mediation, this field has come far. And
I have been very lucky to be along for the ride.
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A Full Circle “Peace Train”

One night I was driving with a close friend who said, “I'm
going to play something for you,” and he cued up “Peace
Train” by Cat Stevens. I had never heard it, and I hit repeat
over and over. Both the spirit and the words captured
something about what I was striving for, what made me
happy. Moving in some Darwinian or Teilhard de Chardin
progression toward relations between people that embody
understanding, collaboration, and the possibility of unity,
I smiled as Cat Stevens sang;:

Oh, I've been smiling lately,
Dreaming about the world as one. . .
Oh, Peace Train take this country. . .
Something good has begun.
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The inherent risk in a project such as this collection of
chapters, is that we, as narrators and constructors of the
diverse stories of our becoming involved in dispute reso-
lution, find more coherence to the narrative than might
in fact be true. This, however, did not necessarily trouble
Bruce Chatwin, from whom I borrow the title of his last
book, published posthumously: What Am I Doing Here?

Even in the opening essays of that book, written while
Chatwin was in hospital, terminally ill (though he may not
have conceded that), he sought an exotic explanation for his
illness in a “very rare Chinese fungus of the bone-marrow.”
And through many of his other books and essays—in par-
ticular perhaps his most famous, The Songlines, written
in 1987—the narrative served a larger purpose, which was
to underpin his thesis about the fundamentally nomadic
nature of the human species . . . in turn, an explanation to
himself and long-suffering friends and family, as to why
he was constantly on the move, when he wasn’t imposing
himself on someone’s hospitality.

Only some 10 years after Chatwin’s death were a num-
ber of his previously unpublished essays and papers col-
lected by Jan Borm and Matthew Graves under the title
Anatomy of Restlessness, highlighting both his nomadic
quests and his hypothesis about the human imperative
of constant mobility. It’s a collection, however, that seam-
lessly mixes the fictional, the autobiographical, and astute
social commentary.

In the following paragraphs, I will endeavor to trace
some of the leads I found myself following, ending up in
mediation though not initially knowing that’s where I was
headed—if only because mediation was something that
belonged, at the time, either in the arcane world of labor
relations or in the remote worlds of non-Western societies.
There will be—as in Chatwin’s writing and that of anoth-
er favorite author, Patrick Leigh Fermor—a great deal of
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shameless name-dropping, though in this case my aim is
not to establish academic credentials but rather to make
one core point about my own version of this pathway: it
was the people I met along the way who were the path.

He aha te mea nui o te ao

(What is the most important thing in the
world?)

He tangata, he tangata, he tangata

(It is the people, it is the people, it is the
people)

—Maori proverb

I blame my sister’s undergraduate anthropology texts
from the year she spent at Auckland University in the mid-
1960s. On the bookshelves at our parents’ home in New
Zealand an alluring array of texts appeared, and the one
that stays with me is Raymond Firth’s 1936 classic We, the
Tikopia, a sociological study of kinship in Polynesia. My
imagination about the lives of others had already been cap-
tured by National Geographic, to which my family had a
subscription. In the anthropology texts, the formalizing of
the National Geographic’s relatively brief (and now dated)
excursions in the form of a discipline of study seemed infi-
nitely more interesting than what was on offer in the final
year of my high school.

Once I started at that same university myself in 1966,
the texts remained on the shelves but were displaced in
my attention, if not in my interest, by the imperatives of
a double-degree program in law and history and German.
This was, however, the mid-'60s, and even in far-off New
Zealand there were signs of ferment in academe. While
hair grew longer and jeans displaced the “smart casual”
norms, the occasional new academic appointment from
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the United States and United Kingdom brought news of
a loosening of the stranglehold of intellectual and social
convention. For whatever reason, anthropology—the dis-
cipline and the university department—held a perceived
promise of critical and personal exploration of what we'd
now probably refer to as “the other,” though I doubt that
the term was used then. At that time—around 1968—the
university established a department of Sociology and made
its first professorial appointment—not without dissent, I
recall, within the more established disciplines of anthro-
pology, history, and political science, where people must
have imagined that they had the territory of social sciences
already covered.

My own program of study didn’t involve formally tak-
ing up anthropology, but in (I think) my second year in the
law school, the faculty appointed someone who had spent
time in Singapore, Malaysia, and Papua New Guinea and
introduced to some of us wide-eyed wanderers the sub-
ject of the anthropology of law. This, I suspect, is where
the fever took hold, one that led, in due course, to works
that are now very familiar to those who have been around
mediation for long enough: Laura Nader’s The Ethnogra-
phy of Law (1965) and Law in Culture and Society (1969),
Simon Roberts’s Order and Dispute: An Introduction to
Legal Anthropology, Cathie J. Witty’s Mediation and Soci-
ety: Conflict Management in Lebanon, and others.

Fortuitously, the then-mandatory subject jurispru-
dence was seen by instructors as sufficiently flexible in its
agenda that some of those studies in legal anthropology
could be brought in—to the horror, it must be said, of the
more conventional and positivist of other professors, for
whom sociology and anthropology could only be contami-
nants of the analytical purity of “real” jurisprudence. Nev-
ertheless, here we came across Karl Nickerson Llewellyn
and Edward Adamson Hoebel on The Cheyenne Way, P.H.
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Gulliver on Disputes and Negotiations: Social Control in
an African Society, Leopold Pospisil on The Anthropology
of Law (and, more broadly, on legal pluralism). While not
expressly on legal anthropology, Bronislaw Malinowski’s
1922 study of the patterns of trade in his Argonauts of the
Western Pacific was seen rightly as the work that estab-
lished ethnographic methodology even if we would now see
many of his attitudes toward his subjects as, at best, pater-
nalistic and, at worst, plain racist.

Sometime during that period I bought my first text on
anthropology (while still pursuing the conventional path-
ways of law and history)—John Beattie’s Other Cultures
of 1964. This remains on my shelves as a study (perhaps
dated, though I see it is still in print) of the “big” questions
anthropologists ask, as well as, in the second part, specific
studies of social ordering, kinship, law and political orga-
nization, and economics. History and biography are risky
territory when read backwards in the search for explana-
tions or excuses, but what stands out in reviewing that
earlier reading is the continuity between the anthropolo-
gies of law and social ordering and the earliest influences
in the development of modern mediation and “alterna-
tive” dispute resolution. The possibility of dispute resolu-
tion without the formal intervention of law or through the
intervention of non-judicial third parties at least provided
a procedural alternative to litigation—even if, as we have
seen over four decades of development, modern mediation
has developed its own kinds of formalism.

It will also come as no surprise to many that, despite
law being essentially about interpersonal, social, and polit-
ical ordering and the management of disputes and conflict,
precious little attention was ever given to those issues. I
think it was an American jurist named Holland who said
something to the effect that, “if you can think about some-
thing that is related to something else, without thinking of
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the thing to which it’s related, then you have a legal mind.”
And here’s the prime example: at least in that era, the study
of law was effectively devoid of any attention to the rea-
sons for law. The doctrinal jurists had set the agenda for
the study of law; and now others—the anthropologists and
sociologists—were presuming to have something to say
about law and conflict. The stage was set for the appear-
ance, through the 1970s, of the twin threads of critical legal
studies and studies in dispute resolution and—crucially for
the development of “alternative” dispute resolution—a crit-
ical concern with access to justice.

A parallel branch of my reading habits which continues to
this day is travel literature (anthropology without the foot-
notes, if you will). This of course is a wildly eclectic field
and marked by significant variations in quality so, at the
risk of sounding elitist, I underscore the “literature” part of
that description: there is, in the best of the writers, a qual-
ity of writing that matches the depth of observation and
humanity of engagement with the lives of others. Think
here of Mark Twain, Johann Wolfgang von Goethe (on his
travels in Italy), Wilfred Thesiger, George Orwell (down
and out in Paris and London), Norman Douglas, Freya
Stark, Colin Thubron (in Damascus, Tibet, Russia, cen-
tral Asia, and elsewhere, an outstanding writer as well as
traveler), Patrick Leigh Fermor, Laurie Lee, William Least
Heat-Moon (see his wonderful Blue Highways), Alexander
Frater (chasing monsoons), Paul Theroux (in his less
grumpy modes), Jonathan Raban, Bruce Chatwin (though,
as I've mentioned, the boundaries between fiction and fact
are, at times, as blurred in his observations about travels
as they are in his autobiographical moments), William
Dalrymple, and Pico Iyer. I'm less inclined to include in
such a list those whose style is redolent of the “I'm here and
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you are not” smugness—especially if “here” is some envy-
inducing location in Tuscany or the south of France or cen-
tral Vietnam. But the best of travel literature can, I think,
rank alongside the more formal cousins in anthropology in
providing humanistic, empathetic, and thoughtful insights
into the diversity of our shared condition.

IV.

There’s a third strand to this story, expanding on one word
in that previous sentence, and that is the development
through the 1970s and into the 1980s of “humanistic legal
education.” By this time, I was teaching at law school in New
Zealand, treading the line between the persistence of doc-
trinal law and legal education and the potentially destruc-
tive power of critical legal education that was threatening
to undo a number of American law schools. Shaping this,
too, were the disruptive (before Silicon Valley co-opted the
word as its catchphrase) influences of feminist and minor-
ity and/or indigenous legal theory.

Three features of the time were, I think, outstanding
influences: one is the engaging power of critical ideas that
allowed, or even demanded, that law and other institutions
be constantly re-examined; the second was the appear-
ance in scholarly journals of a more reflective and engaged
scholarship; and the third was the networks of colleagues
who, even before the connecting power of the Internet and
email, began to find each other. In the field of humanis-
tic legal education, which today is perhaps less important
as those ideas have become more mainstream, academics
such as James Elkins, Jack Himmelstein, and Elizabeth
Dvorkin began to write about thinking about law and legal
education “from the bottom up,” as it were. Much of this
work sought to bridge the familiar gap in legal education
between the practical and the theoretical—or, as William
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Twining called it, the tension between “Pericles and the
Plumber” (Twining, 1967).

As James Elkins noted in his law review article “A
Humanistic Perspective in Legal Education”™

The teacher with a humanistic perspective
recognizes what the traditional teacher
ignores. The humanistic teacher takes the
effort to discover who the student is and
what unique gifts she has that will help her
pursue the life of a lawyer. By taking the
effort to know her students, the humanistic
teacher concentrates less on the curricu-
lum, the skills, and the body of knowledge
transmitted in legal education than does
the traditional teacher. Instead, more time
is spent teaching and learning the process
of participation in an individual, personal,
and subjective world of law and legal prac-
tice. In other words, the emphasis shifts
from merely teaching the skills of a lawyer
to teaching the law student to be a whole
person. (Elkins, 1983:494-495)

If one feature can be extracted, even in retrospect, from
the changes in legal scholarship in the 1970s, it was a
change in the cast of characters who were now part of the
story of law and disputing: law and disputing became far
richer than simply the domain of legal doctrine and those
who managed that narrative and now was peopled by those
whose lives were intimately—and not always construc-
tively—affected by it. If anything, it was that kind of shift
that helped make mediation possible in that the notions
of agency in the worlds of disputes and resolution permit-
ted—even required—the active presence of those whose
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disputes they were. While I might not have seen it at the
time, the shift that was taking place, at least enough to per-
mit the parallel development of mediation, was from the
earliest ruler-centered dispute resolution (the divine right
of kings) to rule-centered processes (the rule of law and
of centralized justice) to disputant-centered processes in
which disputants acquired agency in their own conflicts.
One example of this came from the world of criminol-
ogy rather than law, in a seminal article by Norwegian
criminologist Nils Christie writing about “Conflicts as
Property” (Christie, 1977). The argument of that article
became one of the core foundations of restorative justice
and community empowerment movements, at the heart
of which of course are actors other than just the familiar
agents of state authority. There’s a combined critique in
this and related work: a critique of the presumed unique
expertise of conventional authority, and an institutional
critique that makes possible the imagination of alterna-
tives to usual structures of power. Those familiar with the
emerging literature on mediation will recognize a kinship
in Carrie Menkel-Meadow’s title, “Whose Dispute Is It
Anyway? A Philosophical and Democratic Defense of Set-
tlement (In Some Cases)” (Menkel-Meadow, 1995).

V.

“ .. I'm glad you stood in my way.”
—Leonard Cohen,“Famous Blue Raincoat”

The preceding four sections of this chapter have set out
some elements of the intellectual and bookish parts of my
indirect route to mediation. If I extract the key elements of
this exploration, they would have to be, first, the discov-
ery through anthropology and travel literature of ways of
doing things (governing, social order, dispute resolution,
economic life, art, and so on) radically different from, but
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as effective in their context as, those that formed the core
of “conventional wisdom;” second, and related, the first
glimmerings of pluralism, cosmopolitanism, and diversity
and—though not then named as such—multiculturalism as
shaping forces for the emerging “alternatives” to legal for-
malism and litigation; and third, the underpinning critical
stance toward one’s own ways of life or law.

Beyond those more intellectual elements, however, the
enduring value came in the form of a network of authors,
colleagues, and friends, a kind of parallel universe to life
in the law school. I still recall, with some poignancy, see-
ing a student in the early 1980s at the University of Cali-
fornia at Davis wearing a lapel badge with the words “Is
there life after law school?” This parallel network indicated
that there was almost certainly life alongside law school . . .
and one poised to invade, in due course, as the marginal
became mainstream and the “alternative” was dropped
from descriptions of dispute resolution.

In the course of a sabbatical leave in the United States
in 1980, I was in effect passed from one colleague to
another, initially with Jack Himmelstein in the humanis-
tic legal education universe at the City University of New
York (later at Columbia Law School). The overlap between
critical legal education and the emerging world of media-
tion led to an introduction through Jack to Gary Friedman
in California—another lawyer who had moved from con-
ventional legal practice to pioneering work in mediation.
Oddly, in both cases, there was another introduction but
from outside the worlds of both law and mediation: by pure
coincidence I had been introduced to Edith Stauffer (1909-
2004), a practitioner and trainer in Jungian psychosynthe-
sis and forgiveness who was based in Pasadena but visiting
Wellington. On hearing of my nascent mediation interests
and plans to go to the United States, she said, “Well, you
must meet Jack and Gary.” Gary also insisted that I should
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meet a friend and colleague, Harry Sloan, who had quit
dentistry to lead workshops at the Esalen Institute at Big
Sur—and it just happened that I'd already booked into one
of his workshops on “Choosing to Change.” If one were to
believe in synchronicity, this might be it.

While in California I arranged to meet Carrie Menkel-
Meadow, who was based at that time in San Diego. The
initial contact was—perhaps oddly—through feminist legal
theory, which I was teaching as part of a jurisprudence
course, though with some apprehension about presum-
ing to represent that critical voice in legal theory. Carrie,
as will be well known to readers, has become one of the
significant practitioners and authors in the field of dispute
resolution and, on occasion, a colleague in Singapore.

There were, I think, two outstanding aspects of this
period: one was the emergence of a network of colleagues,
both in universities and mediation practice, who sought to
combine a commitment to the emerging values of media-
tion and dispute resolution with a critical evaluation of the
field, and the other was the opening up of academic pub-
lishing—whether in existing journals or new ones—to the
study of non-doctrinal legal practice.

On my return from sabbatical to Wellington and Victo-
ria University, I met Ted Becker, who was himself on leave
from the political science department at the University of
Hawai’i. Ted had been teaching a course in dispute resolu-
tion at UH and, over the course of several conversations,
the plan emerged for me to go to Hawai’i during a universi-
ty vacation to meet yet another in this network, Peter Adler.
Peter, a fellow author in this volume, was at the time the
director of the Neighborhood Justice Center of Honolulu.
He might have been a little surprised (but nevertheless was
welcoming) when I turned up on the doorstep to announce
that I planned to apprentice myself to the mediators in the
center for the next few weeks, which I did. Recall that this
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was 1981 or 1982, before there were established training
programs and standards in mediation. Over the course of
about a month, I shifted—thanks to the welcome offered
by the center’s mediators—from being a mere observer to
taking on a co-mediation role, across an array of domestic,
neighborhood, consumer, and commercial disputes.

Through Ted and Peter I met John Barkai, a profes-
sor in the School of Law at the University of Hawai'i and
another pioneer in developing courses in dispute resolu-
tion and negotiation—and in forging links between domes-
tic and international conflict resolution.

As T write these paragraphs, I also recall the many
occasions on which students in my courses in mediation
and dispute resolution have asked about the career path to
get into this kind of work, especially as my own path led to
teaching in Italy, training for the World Health Organiza-
tion in Sri Lanka, a mediation conference in Buenos Aires,
workshops for the World Health Organization in Geneva,
and annual workshops in Cologne, all of which must have
seemed impossibly exotic. Writing this now allows me to
realize that, apart from the acquisition of a solid founda-
tion in mediation training, the essential component is the
network of colleagues and mentors—which makes the work
of the Young Mediators’ Initiative (and the app-based men-
toring scheme set up at the International Chamber of Com-
merce’s annual mediation competition) in 2019 so vital.

Professor John Paul Lederach, who was initially at the
Eastern Mennonite University and subsequently at the
Kroc Institute for International Peace Studies at Notre
Dame University, a prolific author and widely experienced
practitioner in conflict resolution, has used the image and
metaphor of “nets” to think about the “entanglement” in
and resolution of conflict in Central America (Lederach,
1991: 165-186). There are three points I take from this: the
first, as Lederach intended, is the reliance on the “folk”
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language of actors in disputing, rather than on formal
models of analysis, to understand and explain the pro-
cesses observed; second is the important shift in thinking
from conflict or dispute “management” to thinking of the
dynamic of entangled and convoluted relationships; and
third is the importance of nets and networks in support-
ing the work and growth of those of us who have taken this
path.

For those reasons, too, this section of my chapter needs
to be a kind of sustained appreciation for those with whom
I crossed paths, several of whom are fellow authors in this
volume.

VL.

Attheheart of his 1979 wonderful collection of essays, Mind
and Nature: A Necessary Unity, Gregory Bateson ponders
“What is the pattern that connects the crab to the lobster
and the primrose to the orchid, and all of them to me, and
me to you?” Central to this question for Bateson is conver-
sation—and not only what we might normally take to be a
shared reflection on a topic or question but also a conversa-
tion about conversation itself, which Bateson called “meta-
logue,” a process in which participants not only address the
shared question but think about the structure of how they
go about that engagement. Such metalogues are central to
his 1972 collection of essays, Steps to an Ecology of Mind,
in which he engages with the reader on a dizzying array of
questions—as well as on the process of thinking itself.

The point of this reference and concluding section is
twofold: first, to extend the metaphors from both Leder-
ach and Bateson into the theme that, for me, exemplifies
mediation practice; and second, to point to the direction
that much of this work is now taking, in the virtual net-
works of the Internet and online dispute resolution. I will
be brief on both.
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First, as Bateson also asks when thinking about the
“pattern which connects,” we can (and should) ask what
connects the natural to the cultural, the other to me, the
familiar to the strange. And as Lord Bhikhu Parekh has
observed, “We approach [others] on the assumption that
they are similar enough to be intelligible and make a dia-
logue possible, and different enough to be puzzling and
make a dialogue necessary” (Parekh, 2006: 124).

If T think about the intellectual and literary influenc-
es I referred to at the outset, they largely turn on finding
the familiar in what is different, the normal in what might
seem alien, and even the comfort in what might seem dan-
gerous. Equally, the value of the network of colleagues and
friends is that it served to support what was, at least at the
outset, seen to be a delinquent form of professional activ-
ity. Does it stretch the analogies and metaphors too much
to say, with Lederach and others that, unlike law’s render-
ing of what is normal and normative, mediation becomes
an exercise in constructing a Batesonian “pattern which
connects?” Watch an experienced mediator at work, if you
can, and observe the pattern of questions and interven-
tions that disentangles the messed-up version of the net,
and—ideally—mends the rips and tears in that net, which
may then restore or reconstruct a pattern of connection
between the parties, even if only sufficient to arrive at a
working and workable outcome.

One of the enduring features and challenges of media-
tion is that it has fostered—through private dispute resolu-
tion—a kind of “distributed” decision-making. While this
has, on the one hand, served the ends of freeing parties to
be authors of their own outcomes, it has also freed them
from the normative anchor of legal and constitutional
motherships. That relationship and tension between cen-
ter and periphery, public and private, formal and infor-
mal, substance and process is unlikely to go away any
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time soon. Indeed, it becomes an even greater issue in
the world of information technology-based, at times algo-
rithm-driven, online dispute resolution which is the field
that—at the time of writing—largely preoccupies me. One
of the leading authors on the contours of contemporary
networked society, Professor Luciano Floridi, goes so far
as to refer to a “distributed morality” as a feature of the
changing patterns of moral agency—to which both private
settlement and arm’s-length dispute resolution contribute,
the latter rendered increasingly necessary with the spread
of online, cross-border commerce, and austerity-driven
economies in the institutions of justice, as well as wider
commitments to the use of digital technologies to enhance
access to justice for hitherto remote and disadvantaged
communities (Floridi, 2013: 727-743). The question arises
then as to whether, and if so how, to create a degree of nor-
mative coherence to the processes of social ordering that
emerge in this online context. It’s a long way from dispute
resolution and social ordering in pre-industrial societies,
which provided some of the inspiration and moral courage
to those laying the foundations for modern mediation, to
an online world in which “social” ordering and governance
are moot points (even if, at its most optimistic, it is called
“social media”).

Picking up on an earlier thread in this chapter, on the
central role of networks of colleagues in creating pathways
and connections, I can add that my own participation in
the development of online dispute resolution over the last
two decades has involved a strongly connected and wide-
ly distributed collection of ODR “pioneers.” The signifi-
cant difference between this online network and the one
that fostered my original adventures in mediation is that
I met most of these colleagues only “in real time” when I
attended the annual ODR Forum in Paris in 2017. Many
of them, of course, knew each other well, both in virtual
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and physical spaces, as it’s largely a northern hemisphere
group at this stage; but the ease and immediacy of online
communication meant that the social bonds were already
established, professional and personal reputations known,
and trust reinforced by the network of mutual connections.

Having begun with a borrowed question—“what am I
doing here?”—I find that we are now in the practical and
metaphorical position that “here” can be “here, there, and
everywhere.” “Here” is the world of familiar, everyday, face-
to-face interactions, in which we seek to turn a “blooming,
buzzing confusion” of disputes into orderly and agreed
results. “There” is the more complicated world, across
borders, outside the familiar, in someone else’s physical,
national, and cultural space, in which our pursuit of agree-
ment and understanding is likely to be mediated or mud-
died by differences in perception, language, and priorities.
“Everywhere” is the non-physical space of the Internet, not
yet three decades old and both unfamiliar because of the
rapidity of changes wrought and yet entirely familiar as it’s
the world many of us occupy for much of our time, through
email, web searches, social media, and, mobile commu-
nication. The single—and simple—point is that context
matters. Context shapes relations, perceptions, and com-
munication preferences. And context matters when we
shift from the reasonably familiar world of our own com-
fort zones into someone else’s territory and then into the
contemporary world of virtual negotiation and interaction.

When we think and talk about mediation, whether as
mediators, trainers, or commentators, we probably end up
with two kinds of questions. The social, legal, and politi-
cal question centers on the contributions that mediation
can make to access to justice, social peace, efficiency and
economies in justice systems, disputant autonomy and
responsibility, and so on. The second question is the more
personal one—why do we mediate, why do we prefer to
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work this way? If I draw together some of the threads of
the preceding paragraphs and experience in mediation, my
own responses turn on the challenges of working in cultur-
ally diverse settings (which are the ones that have taught
me the most, especially about naive and culturally limited
assumptions I might have relied on); working out ways to
foster essential conversations; and—at a more existential
level perhaps—eliciting mutual recognition, even if only
enough to arrive at a workable outcome.

One example may illustrate this. A couple of decades
ago my wife and I were asked to run a workshop on conflict
resolution at the University in Pisa, where I was visiting
professor at the time. The participants—whose identities
must remain confidential—were all men, all military, all
recently involved in violent and bloody conflict with the
other groups represented in the room. We had one instruc-
tion from the workshop organizer: don’t talk about the war.
After most of a day spent exploring conflict and resolution
in generalized terms, and with little engagement around
the room, one participant stood up—perhaps at some risk
to himself—and said, in effect, “We have spent the day not
talking about what it is we need to address. Please help us
find a way to talk to each other.” This was the moment at
which we realized that the preceding process of dialogue
on conflict and resolution had made it possible for one
person to take that kind of risk; and those are the break-
through moments that explain mediation’s appeal.

The traditional, conventional, cultural, and now online
versions of mediation capture, for me, some sense of what
it means to be connected to others. In the emerging world
of online democracy, Jay G. Blumler and Stephen Coleman
suggest that two versions of democracy or participation are
captured (Blumler and Coleman, 2001). One is the “inert
and sulky” version of minimal (and complaining) engage-
ment. The second conception, they write, “envisages the
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active citizen, enabled by effective, accessible technologies
as well as effective, accessible representative institutions,
to feel democratically empowered.”

The latter, I hope, is what we're doing here.
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Born to Mediate

By Lucy Moore
¢

As an only child of warring parents, I began mediating at a
very early age, probably before I can remember. Early on I
was aware of being in the middle, where listening seemed
to be my main job. Later, as I began to see and empathize
with both my parents, I tried interpreting one to the other
as best I could. I was beginning to appreciate the many
shades of gray that I would later learn to love.

Lucy Moore has been a mediator, facilitator, consultant, and trainer since
the late 1980s. Formerly a partner at the nonprofit Western Network, she is
now the principal of Lucy Moore Associates, often working with multiple
parties and multiple issues. Her focus has been natural resources and pub-
lic-policy disputes, and her clients have included federal, state, and local
agencies, tribal governments and communities, public-interest organiza-
tions, and industry. The subjects of the disputes have been wide-ranging,
from water rights and air quality to mine reclamation and endangered spe-
cies protection. With her strong background in Indian country, many of
Moore’s cases involve tribal interests and parties. Moore has mediated high-
level federal disputes, facilitated large public meetings, trained EPA staff in
“Dealing with Difficult People,” and offered cross-cultural alliance building
workshops with Hispanic and Native colleagues. In 2015, she received the
Sharon Pickett Award from the Association for Conflict Resolution, granted
to honor advancement of the cause of environmental protection through
writing and the effective use of alternative dispute resolution. Moore’s
memoir, Into the Canyon: Seven Years in Navajo Country (2004), won Best
Memoir from Women Writing the West. She is also the author of Common
Ground on Hostile Turf: Stories from an Environmental Mediator (2013),
in which she tells the stories of 10 of her most challenging cases.
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As T aged and gained some verbal skills, I could offer
sympathetic responses, and by 12, I was refining skills,
sometimes using shuttle diplomacy. Did I like my man-
datory career? No. I resented both parents for using me
in this way. On the other hand, I did not protest, refuse,
or resign. It was probably a survival mechanism, a way to
find approval and love from both parents. In high school
and college, my skills were honed so that friends unloaded
their problems on me. I was the one who seemed to be able
to explain or at least surmise why someone said that, felt
that, acted like that. I could often suggest a way of wording
a difficult message, dealing with a troubled relationship, or
identifying the sticking point between two people. I never
thought of this as mediation. It was just what I did, what I
had always done.

I graduated from college in 1966, a time of turmoil,
with more turmoil to come. I had no career plan, but I was
drawn to the big issues that needed attention—poverty,
civil rights, the Vietnam War. Our generation was ready
to spring into action, via the Peace Corps, VISTA, War on
Poverty, and Legal Services programs. As newlyweds, my
husband and I headed for the Navajo Reservation, where
he had an important role to play as the first attorney in
one of the reservation towns, Chinle, Arizona. I, with my
degree in modern English and French history and litera-
ture, had a less clear path.

It did not take long to realize that this corner of the
country was tragically behind mainstream America in
health, education, economic opportunity, and participa-
tion in the basics of democracy. Most painful of all was the
systematic assimilation of Navajos into the White culture.
Children as young as 6 were removed from their homes
and put in government boarding schools, where they were
forbidden to speak Navajo and lost all contact with the sto-
ries, traditions, and practices of their culture. Class pic-
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tures from those days show very somber Indian children,
with mainstream haircuts and clothes, staring out into this
foreign world with sadness and confusion.

I approached this world full of idealism, energy, and
compassion, ready to save everyone I encountered. I quick-
ly learned, however, that no one needed to be saved, and
certainly not by me. I responded with patience, watching
and listening for opportunities to be useful. I was a Head
Start teacher’s aide and a school bus driver. I sold vehicle
insurance to Navajos who were victimized by off-reser-
vation dealers who charged triple the going rate. I helped
start a daycare center, and finally I ran for justice of the
peace and was elected to two terms. With jurisdiction over
non-Navajos on the reservation, I handled traffic tickets,
served as coroner, tried misdemeanor cases, and held pre-
liminary hearings for felonies, all without a law degree. I
also had jurisdiction over Navajos as well as non-Navajos
for the purpose of registering voters, which I did by the
hundreds, and marrying people, which I often did in my
backyard, with dogs yowling and small children running
around.

Being a justice of the peace as a 24-year-old was not
something I planned, but it seemed oddly relevant given
my early years as a mediator. And yet, fun as it was to
bang my gavel on the hollow-core door that served as my
desk, declare a scofflaw guilty, and collect $100 on behalf
of Apache County, I was uncomfortable coming down on
one side or the other. There were too many sides, too many
ways to look at the problem.

Those seven years were life-changing for me. I
learned how to survive and then thrive in a foreign cul-
ture. I learned to be comfortable in my own (White) skin. I
learned how to be helpful on their terms, not mine. With-
out protest, I sewed Joseph and Mary costumes for the
Head Start Christmas pageant, I helped 5-year-olds make
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paper Pilgrim hats and Indian headdresses to celebrate
Thanksgiving, and I organized an Easter egg hunt on a
freezing, windswept mesa top, where the grandmas shoved
the kids aside to fill their flour sacks with needed supplies
for the family. Where I could, I advocated for the inclusion
and honoring of Navajo culture, and I formed relationships
that have lasted more than 50 years. Chinle laid a founda-
tion for my future work as a mediator and consultant in
cross-cultural alliance-building.

In 1975, now a family of four, we left Navajoland and
moved to Santa Fe, New Mexico. I was deeply, achingly
homesick for the reservation. Although Santa Fe is a mul-
ticultural place with Hispanics, Native Americans, and
Anglos, I missed Navajos, mutton stew, and fry bread, the
endless horizon, the huge bowl of a sky, even the world-
class mud in the winter and the unspeakable dust storms
in the spring.

I told myself I would eventually melt back into the
Anglo scene from which I had come, that this strange
White world would soon not look so strange anymore. I
knew this was true, and it made me sad. I was a differ-
ent person, more aware of the world around me, and more
willing to not have all the answers. I wanted to be sure I did
not lose that part of myself that was forged in Chinle, that
part that had learned how to survive and thrive in another
culture.

| Become a Mediator, Officially

Wanting to stay connected to Indian country, I joined a
nonprofit dedicated to empowering Indian communities
legally and economically. Like me, John Folk-Williams,
coincidentally a college classmate, had recently arrived in
Santa Fe. We solicited proposals, evaluated projects, and
advised foundations on what kinds of project would have
the most impact. Eventually we formed our own nonprofit,
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Western Network, and began researching water conflicts in
the West, often involving tribes that were seeking ways to
defend fast-disappearing water rights. I was on the phone
all day, talking to people entangled in nasty, often years-
long conflicts over water rights, management, and use. Of
particular interest for me was Tucson, then embroiled in
a huge battle for groundwater. As a rapidly growing city
in the desert, it had no choice but to stick a straw into the
aquifer and start sucking. The impact on neighbors was sig-
nificant as the water level began to drop. The Papago Tribe
(now Tohono O’'odham Nation) was seriously affected and
filed suit to defend their aboriginal water rights. Nearby
pecan growers and mining operations joined the fray, and
soon it was a multi-lawsuit, mudslinging mess.

As I talked to people over a period of months, I began
to hear a hint of optimism. There was someone who stood
in the middle, taking no side, listening to everyone and
brokering agreements. Congressman Morris Udall was
mediating the conflict in his district. I had a revelation. I
wanted to be Morris Udall when I grew up. All those years
of being in the middle—as an only child, as a friend, as a
justice of the peace—finally made sense. I was a mediator.

By the early 1980s, visions of Morris Udall still danc-
ing in my head, I had helped Western Network transition
into a foundation-funded environmental conflict resolu-
tion firm. We saw the need for forums where parties in
conflict over natural resources—tribes, Hispanic commu-
nities, federal, state, and local agencies, and others—could
come together in a safe, facilitated setting. Here they could
engage in dialogue, get to know each other, develop a bit
of trust, and hopefully explore paths forward that focused
on their common ground and shared needs, rather than on
their painful history and the debilitating fears that drove
them apart.
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In an early effort to educate a state agency about the
value of mediation, we offered our heavily subsidized
services to the New Mexico Environment Department to
conduct a regulatory negotiation. Weary of the usual way
of developing regulations—promulgation followed by law-
suits—the agency was happy to have us pilot this new pro-
cess that brought together all the parties likely to sue and
anointed them as regulation drafters. This was how I came
to be known, for a short time, as the Queen of Lust (Leak-
ing Underground Storage Tanks, the subject of the medi-
ated regulations). The agency was delighted, and we were
elated, with the success of the process: regulations accept-
able to all and not a single lawsuit.

Experience was our main teacher, and we learned
critical lessons from each case. John and I had minimal
training but were able to apprentice to some outstanding
practitioners, including Ben Moya and Howard Bellman,
who also served on our board. We benefitted enormous-
ly from other board members who brought a wealth of
ideas, inspiration, and connections. Many thanks to Gail
Bingham, Dick Trudell, Luis Torres, Craig Barnes, Chris
Carlson, Lee Kapalowski, Fred Anderson, Roberto Chené,
Oscar Rodriguez, and so many more.

Slowly we began to gain credibility as facilitation and
mediation professionals in the Southwest, but we could not
ignore growing criticism of our role from the very people
we were trying to help. We may have seen ourselves as
saviors, bringing our talent and our funding to help dis-
empowered, struggling communities have a voice and take
their place at the negotiating table where decisions impact-
ing their lives were made. But through painful discussions
with local land-based people, we began to understand the
region’s complexities and our lack of accountability to
those we were serving. Like so many outsider do-gooders,
we had waltzed into a new landscape, steeped in history
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and conflict and laced with intricate relationships, with
little knowledge of where we were. We raised substantial
outside funding to pay ourselves to help local communi-
ties, whose members were themselves experts—about the
natural resources, about their challenges and their needs—
and had the capacity to deal with complex situations them-
selves. If we had taken the time to listen, learn, and build
relationships, a valuable partnership might have ensued.
As it was, we looked like one more carpetbagger.

We were entremetidos, those who get in between, who
butt in where they are not wanted, they said. Why didn’t we
take our bags of money and go back where we came from?
How dare we raise money “off the backs” of poor north-
ern New Mexico communities? We used our Ivy League
credibility with the Ford Foundation. It was easy for us to
go “knock on that door.” “Do you think that door would
ever open for us?” they asked. If we at Western Network
wanted to be useful, we would help them gain access to the
big money, let them determine how best to spend it, and
support them in their efforts however we could. We were
defensive in the beginning, but these passionate voices
were compelling, and we began to understand the truth in
what they were saying. We were acting disrespectfully at
least, and perhaps unethically at worst.

We learned to listen to that client community and
become their allies, partnering with them on their pri-
orities, and sharing leadership in project planning and
implementation. We used our influence to bring major foun-
dations to Santa Fe for a meeting with community leaders
to air these grievances and help foundations understand
the darker side of philanthropy in poor communities. The
result was a multi-million dollar grant from several foun-
dations to the New Mexico Community Foundation for
grassroots projects. These lessons, painful as they were,
were critical as my career developed. Listening to those on
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the ground, those whose lives are impacted, and empower-
ing them to take a role with other parties in the design of a
process, for me became fundamental principles.

I also saw during this period examples of local leaders
who brought people together and helped them find their
own resolution to conflict. Happy as I was to call myself a
mediator, I understood that there were certain situations
where I needed to step aside. Since then, I have watched
with admiration as those local leaders—sometimes secu-
lar, sometimes religious—work, often quietly behind the
scenes, to make peace and heal old wounds. These are
“cases” better handled by those intimate with the issues
and known by the parties. Sometimes I have been asked to
support local leaders by providing neutral facilitation of a
difficult meeting, or by making a connection with a stake-
holder or decision-maker, or by simply coaching. Playing
this role is precious to me, and I know that it is based on
my understanding of the landscape—geographical, politi-
cal, cultural, economic, etc.—and the resulting trusting
relationships.

By the 1990s, Western Network had weaned itself from
foundation funding and shifted to a for-profit firm. Foun-
dation funding was seductive, but those years had hurt our
credibility with those we were trying to serve. We decided
that if we indeed had something to offer those in conflict,
they should be willing to pay for it and we should be able
to make a living at it. Fee for services was a cleaner way to
do business. We continued our work, but with a new com-
mitment to accountability not only to clients but within
our own organization as well. We took a critical look at
our internal structure, and made a commitment to include
as staff local New Mexicans who aspired to be part of the
conflict resolution field. We mentored our talented secre-
tary Rosemary Romero to become a mediator, replaced
her with a young Navajo, and hired two other Native New
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Mexicans, Aron Rael and Richard Pacheco, as interns. Our
work life, internal and external, was enriched immensely
by opening our doors to those representing the communi-
ties and cultures around us.

In 1999, unable to support our expanded staff, Western
Network dissolved, each of us principals moving to private
practice. I am still a solo practitioner, focusing on natural
resources and public policy disputes. My mediation cases
are usually multiparty, multi-issue, and include tribal or
other traditional land-based interests. I also design and
facilitate public processes of all kinds, including scoping
processes for environmental impact statements, forest plan
revisions, endangered species designations, and more.

A particularly satisfying part of my current practice is
being part of a multicultural training team. With Hispanic
and Native American colleagues, we respond to requests
from agencies, nonprofits, and communities that are strug-
gling to develop meaningful alliances with partners across
a cultural divide. An environmental organization may find
itself at odds with a traditional community that they see as
a natural ally to combat development. A nonprofit board
may have trouble soliciting board members or staff of col-
or, although their mission relates directly to those commu-
nities. Given my years with the Navajo and my experience
working with land-based communities, I am drawn to
these cases, where I am part of a team that can bring the
full landscape of multicultural dynamics to life. For me,
those conflicts that are rooted in our identity, our shared
history, our shared pain and responsibility are profound.
If we can work through the trauma and see each other as
humans engaged in struggle, we can develop a relation-
ship, share fears and dreams, and perhaps find that elu-
sive common ground. Although they are more dramatic in
cross-cultural situations, these truths apply to every case
for me.
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My Brand of Mediation

Each of us is different. We come to conflict resolution for
different reasons, on different paths, at different times.
Unlike many colleagues, and most young practitioners
entering the field, I did not go to graduate school. I learned
from mentors, from life experiences, and from struggling
in the trenches of conflict, developing a set of beliefs and
practices that are mine.

My idea of the mediator role shifted radically during
a long-weekend workshop with Gary Friedman, a lawyer
and mediator from Mill Valley, California. Gary taught us
to trust our instincts at the mediation table. He believed
that contrary to much training of the day, the mediator
is an active player in the room, not a neutral robot whose
inner life has no place in the process. I learned from him
to take my own temperature during the mediation. If I felt
uneasy, anxious, distracted, bored, or a host of other emo-
tions that I might scold my professional self for indulging
in, I should see it as a barometer for what is happening in
the room. Depending on the situation, I have learned to
honor my emotions and even bring them into the conversa-
tion. If my mind is wandering or I am inexplicably anxious,
I might say, “Let me interrupt for just a moment. I have to
confess that T am not able to focus on this conversation.
Maybe it’s just me, but I want to ask if anyone else is having
the same trouble. Is there something that’s not being said
here? Is something missing?” Almost always someone will
echo my feeling and suggest that we need to shift gears and
consider another angle, or back up and get back on track,
or name the elephant in the room.

Gary also suggested that as mediators we enter a room
with the hope that everyone, including ourselves, will be
the “best version of themselves.” Just holding that image,
he said, could nudge participants into a place where agree-
ment was more possible. At first, this seemed wacky,
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smacking of New Age thinking that had invaded Santa
Fe. But I gave it a try, and although I can’t say definitively
that it works, it does put me in a good frame of mind for
handling the group. With my newly opened mind, I even
went so far as to adopt a method from Cesar Milan, the dog
whisperer whose TV show focused on clients with naughty
dogs. Cesar teaches the owners to take an attitude that is
“calm and assertive.” Yes, I have learned that entering a
room of unruly humans with that commitment to be “calm
and assertive” works wonders. For the most part, they set-
tle down, alert, ready to work. . .waiting for a treat, I sup-
pose.

I am grateful that my life experience has given me a
credibility with Native Americans and other communities
for whom land, water, and cultural rights are so crucial.
I am eager to take a case involving these interests—often
in conflict with agencies, industry, environmentalists, and
more—and feel that this is where my talents are best used.
I am proud of being able to manage a fair process, but I also
am very aware of my deep affection for Indian country.
Once, I was accused of being “pro-Indian” by non-Indian
participants in a difficult case involving Bureau of Indian
Affairs school operations. I realized that I had not extend-
ed my sensitivity to the non-Indians and that they had suf-
fered deep pain and guilt as they listened to the trauma of
their Indian counterparts. It was an important reminder
to give everyone at the table attention, care, and sensitiv-
ity—regardless of race, ethnicity, age, or any of the other
identifiers. Trauma is difficult for everyone.

There are certain cases where the parties may be tra-
ditionally on opposite sides but have the desire to work
together and are willing to be vulnerable, even when in
some shark-infested waters. They understand instinctively
that the relationship is primary if the substantive work is
to succeed. These cases are a dream for me. The head of the
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New Mexico Office of the State Engineer, responsible for
water rights in the state, came to me in the 1990s needing
help in negotiating a water rights settlement with the Nava-
jo Nation. “I think I need a wedding planner,” he began as
I looked around nervously. “We are going to need to ‘get
married’ in order to come to a good resolution, but I don’t
know how to take the first step, how to approach my future
in-laws.” With some trepidation, the bride’s and groom’s
representatives came together to begin discussions. Four
years later, a $900 million settlement gave security to irri-
gators in the basin while providing badly needed water to
underserved portions of the reservation. The vows were
said, the cake was served, and smiles were seen all around.

And I am lucky to have another (unlikely) dream case.
This one involves contamination of natural and cultural
resources surrounding the Los Alamos National Labora-
tories (LANL) in northern New Mexico. Beginning in the
1940s and lasting decades, LANL developed, tested, and
disposed of extremely toxic, hazardous, and radioactive
materials, with serious impacts to soil, water, and sacred
sites belonging to four Native American pueblos. Part of
the Superfund Act calls for making the public or a tribe
whole in cases through restoration, replacement, or, as a
last resort, compensation for the damage. The process is
painful for the pueblos, reducing their cultural resources
and sacred sites to commodities, to be valued only mon-
etarily. This conversation lies ahead in this multiyear
process, but we are laying the groundwork with data-gath-
ering and analysis and by nurturing trusting relationships
among the parties.

Why do I look forward to these monthly meetings
on this painful subject? Because those at our negotiating
table have developed a level of trust and appreciation that
is remarkable. Natural enemies—Department of Energy,
LANL, four damaged pueblos, the US Forest Service, and
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the state of New Mexico—work through difficult technical
material and a host of challenging decisions: how much
data is adequate for settlement talks? How will pueblo cul-
tural data be gathered and kept confidential, safe from the
grasp of the Freedom of Information Act? What projects
will make up a settlement package, and how will the four
pueblos share the benefits of those projects?

I marveled at a recent going-away party for the DOE
representative at the table who was being transferred. He
had been part of the group for many years and was well
liked. As we broke up, a pueblo representative went over
and gave him a big bear hug. “I'm going to miss you, bro,”
he said, and they exchanged good-luck wishes. This group
understands that they are all working for the same goal—a
fair resolution that will bring some wholeness to the dam-
aged pueblos. They know they are not personally respon-
sible for the situation they are in, and they are grateful to
share the negotiation table with committed, caring fellow
human beings.

If this kind of case seems tailor-made for me, there are
those with challenges that seem designed to drive me cra-
zy. I have had a handful of cases where a righteous zealot
blocked consensus, clearly participating in bad faith, never
intending to give even an inch. Often arrogant and unin-
terested in the human beings they share the table with,
they cannot tolerate even the smallest concession. I hate to
admit it, but under these conditions, my all-encompassing,
welcoming heart slams shut. I have pled with their higher-
ups to replace these people, citing concern with bad faith,
usually to no avail.

Challenging cases for me often involve a preponder-
ance of data and reliance on science, to the point where
there is no room for relationship-building, exploration
of history, sharing of values and world views. These cas-
es feel heartless to me, and my efforts to inject the non-
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technical aspects are often met with skepticism and seen
as a waste of precious time. I have learned to bring in that
softer, human focus at the beginning, with a day or two of
relationship-building before the participants leap into the
technical morass. I am careful not to frustrate them with
too much “Santa Fe woo-woo0” (as I was accused of at one
EPA training in Dallas) but ask them to spend some time
learning about each other. Once they begin exchanging
stories, they understand the value of this foundation, and
the skepticism ends.

I have had a few cases that are just plain sad, so sad
that I cry in the car on the way home, and when I get there,
I make myself a stiff martini. Mt. Taylor, an elegant, gen-
tly sloping conical peak in central New Mexico, is a sacred
mountain for six local tribes. But the Mining Act of 1872
gives anyone the right to explore and develop mineral
resources, no matter the ownership or designation of the
surface lands. After years of struggle, tribes won the Tra-
ditional Cultural Property designation for Mt. Taylor from
the federal agency that protects important cultural sites
and properties in the United States. The Mining Act, how-
ever, made the designation moot, and uranium companies
applied for permits to drill on Forest Service lands on Mt.
Taylor.

Section 106 of The Historic Preservation Act requires
any federal agency to consult with tribes or others who may
be impacted by a development proposal. But in this case,
neither the tribes nor the agency had the power to deny
the mining permit. They could negotiate only trivia, cajole,
plead, pray for some considerations—avoid this spot where
artifacts are found, drill farther away from this stream,
move your access road a few yards to the south—but the
company held all the cards. These sessions were painful
for the tribes, who made it clear that by participating they
were not condoning the mining but simply trying to make
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the impact on them and their culture a little less severe. My
belief in the power of relationships is tested in cases like
this. The painful history of exploitation and the prospect of
further degradation of what is sacred made it difficult for
tribes to share a table with the mining company. At each
meeting, I allowed them to speak of the seriousness of the
loss and plead for consideration, and difficult as it was for
the company representatives to listen, I saw them take it
in and be moved. Friendships were unlikely to emerge, but
respectful, meaningful exchanges happened, and company
representatives made concessions to the tribes that they
might not have made otherwise.

Exploring Principles

A case like the one above makes me face the difficult
question: can or should a mediator be an agent for social
change? Personally, I am an advocate for social change, but
professionally, my responsibility is to create and maintain
a fair process. I trust that with the right parties at the table,
that fair process will produce an equitable outcome. But I
am left with a tension between a yearning for a more just
society and a commitment to mediator ethics that forbids
any bias. My answer is to add a bit to the definition of “fair
process.”

For me, to treat parties equally is often not enough.
Some at the table may not have the capacity to partici-
pate effectively because of language or cultural barriers,
inadequate financial resources, or lack of technical under-
standing of the issues. To treat them equally with corpo-
rate lawyers, environmental activists, and agency experts
feels to me like abuse. We owe it to all our parties to be
sure they have what they need to be fully engaged with a
strong, clear voice. I see nothing biased in figuring out how
to provide gas and daycare money, finding an interpreter,
tutoring between meetings, or offering other assistance to
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enable a participant to fully represent his or her interest. It
may also mean holding meetings in locations and facilities
that are culturally comfortable and taking field trips to see
the impacted resources and better understand the com-
munity’s situation. We may make adjustments to the agen-
da, spending extra time on introductions to focus on the
importance of relationship and even beginning the meet-
ing with a traditional prayer in a Native language. Interest-
ingly, after dozens and dozens of meetings like this, never
has a participant of a different faith complained and asked
for equal time. There seems to be an understanding and
even appreciation of this cultural practice as something
offered on behalf of the group as a whole. Taking extra time
for introductions can bring some objection, but usually all
agree it is worth it in the long run. I see all these proac-
tive steps as a way to make the dialogue more inclusive by
empowering those voices inherently disadvantaged at a
mainstream negotiating table. Those participants who are
comfortable in the mainstream culture are not diminished
in their power; they simply have more capable negotiators
on the other side.

A footnote: The tables can be turned. I heard a tale of
woe from a utility company executive. His mainstream,
be-suited attorneys were completely thrown off their game
when visiting a traditional Navajo community to negoti-
ate a transmission line right-of-way. They arrived with a
PowerPoint presentation to find the community had no
electricity. The interpretation of their serious technical pre-
sentation into Navajo took forever and included moments
of hilarious laughter. And, the kicker: they of course could
not refuse the community’s invitation to stay for lunch,
which turned out to be a great (and slimy) delicacy: sheep
intestine stew. The local community came out ahead on
that negotiation.
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Speaking of “tweaking” the core principles of media-
tion, I have a couple of suggestions. I would like to see a
tenet that speaks to honoring and respecting the humanity
in each other. One could argue that this is understood to be
part of procedural fairness, but for me it deserves to stand
alone. Procedural fairness speaks to a process that treats
parties equally, with ground rules that seek order, civil-
ity, confidentiality, and good faith. T am left with a rather
mechanical set of rules that ignores our vulnerability, our
need for trusting relationships, our need to be connected,
human to human, our capacity to take courageous steps
toward resolving conflicts. I am not sure how to articulate
this in a set of principles. Perhaps it could be an under-
standing or an assumption underlying our processes.

I would also like to see a core tenet relating to sustain-
ability. Too often, we mediators put all the energy up front,
and have nothing to offer in the way of implementation,
sustainability, monitoring, follow-through, enforcement,
and revisiting the mediated agreement. We are focused on
the resolution of the conflict, and too often, once those sig-
natures are on the dotted line, we breathe a sigh of relief,
shake hands all around, wish the parties luck, and ride off
into the sunset. The water rights settlement between the
state of New Mexico and the Navajo Nation was ratified by
necessary parties and funds were allocated by Congress,
but persistent objections from non-Indians in the basin
are working their way through lower courts. Ground has
been broken on the major water project that was the key to
the agreement, so practically the “wet” water will flow. The
“paper” water rights are still being contested. I would have
liked to continue my role with a mediation effort with the
basin residents, who had not, by the way, been part of the
state-tribal negotiated settlement. But there was no vehicle
for this to happen.
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Finally, what about the sustainability of our beloved
profession? I would like to see in print a commitment to
grow our field by recruiting and supporting those who
share our passion for resolving conflict. Not every practi-
tioner can or wants to add this to their job description, but
to elevate the need in importance would help. T have always
loved to mentor those who aspire to do this kind of work,
especially those with limited access and connections. As
the end of my career looms, and as my experience grows
behind me, I am more committed to mentoring than ever. I
find enormous enjoyment in connecting with those who are
young, energetic, and passionate about the work. Mentees
come to me in a variety of ways. They may have read my
book and been intrigued by the stories I tell. We may meet
at a conference, or through one of many webinars I give to
graduate classes around the country. I engage the students,
answering questions, learning about their passions, giving
career advice, and telling particularly provocative stories
from my career. It is so satisfying to spend time with their
enthusiasm and curiosity, and they help clarify for me why
I am a mediator.

To be in the middle is an honor for me. I always feel
grateful that this diverse bunch of disputants has allowed
me to stand there, trusting that I will manage the diffi-
culties that lie ahead fairly and with sensitivity. I love the
moments when I can defuse a dangerous moment, identify
a roadblock, bring warring voices together, offer lightness
or insight when needed most. I could not be happier with
this career—the one I was born into, the one that Morris
Udall showed me, the one that has given me so much to
think about these past 35 years.
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My Passage to ADR

By Geetha Ravindra
¢

Childhood

My involvement in mediation and dispute resolution is
closely connected to my family background and culture.

I was born in India and moved to the United States at
the age of 2. My father, the eldest of nine children, comes
from a small village in the state of Karnataka, in the south-
western region of India. His parents were farmers, and
while they were not educated, they appreciated the impor-
tance of a good education and strongly encouraged my
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father to go to college and pursue a career in engineering.
My mother, one of six siblings, was raised in a very con-
servative family. Although she was not given an opportu-
nity to complete her college education for fear this would
make it harder to find a suitable groom for her, she embod-
ies characteristics that cannot be taught, such as kindness,
grace, and compassion.

Leaving India for the United States, with very little
money and no job or relatives to support them in their new
country, took great courage. Like many immigrants, my
parents were motivated by their desire to give their chil-
dren a good education, a job and home earned honestly,
without resorting to bribery, as well as the opportunity to
succeed based on merit, not connections. Coming to Amer-
ica shaped the course of my life.

Growing up as a first-generation American of Indian
origin, I straddled two continents, mediating between the
Eastern and Western cultures. We celebrated Hindu fes-
tivals, attended services at our temple, and studied our
religious texts. Service to others, humility, devotion, grati-
tude, respect, honesty, and hard work are among the key
principles I was taught at a young age. I was supported in
my academic pursuits, such as the debate team and Mod-
el UN, but because my parents could not understand and
did not condone many aspects of American culture, I was
precluded from enjoying many social activities. My inter-
actions with boys were always restricted; I often had to
explain to my American friends why I could not date or go
to a school dance or sports event. Getting teased for being
different, feeling isolated from peers, and compromising
what I wanted became my normal state of being. I strug-
gled to balance peer pressure and respect for my parents’
wishes, lashing out at times but ultimately conceding. In
the Indian culture, respecting your elders is your duty, and
being mindful of what society, especially the Indian com-
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munity, thinks about you and your family is very impor-
tant.

Two primary tenets of Hinduism, karma and dharma,
have also informed my life and my work as a neutral. Kar-
ma is the concept that every action has a reaction: good
deeds beget positive consequences. Dharma is the prin-
ciple of responsibility. We all must fulfill our respective
duty, which includes roles as a parent, spouse, student, and
member of society. The notion of what is “right” has gener-
ally been determined collectively in my life, not individu-
ally, as I am always conscious of the impact of my actions
on others. I continue to weigh the appropriateness of my
behavior and actions in terms of their alignment with Hin-
du values, and I am always mindful of my responsibilities
in whatever role I hold—mother, wife, daughter, mediator,
teacher, or administrator.

My fear of disappointing my parents far outweighed
my personal interest in fitting in, but my childhood expe-
riences also stimulated an interest in family dynamics
and motivated me to be more open-minded with my two
children as they were growing up. It has also made me an
empathetic sounding board for a number of Indian youth
who have been unable to talk to their own parents and has
helped me in my work as a mediator in international orga-
nizations with people who have experienced challenges
related to assimilation and cultural stereotypes.

The tension between my traditional upbringing (and
my parents’ expectations) and my own self-determination
came to a head when I was considering colleges and a
career path. Because I skipped second grade, I was only
16 when I finished high school, and I was not permitted to
leave home for college. My parents insisted that it would
not be appropriate for a girl to be autonomous at such a
young age, so I attended the University of North Carolina
at Charlotte while living at home. I was very upset about
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being unable to pursue my dreams of attending a more rep-
utable college and negotiated a promise from my parents
that I could leave home for graduate school. Eager to gain
my independence, I completed my undergraduate degree
in three years.

Most Indians are drawn to the fields of science, tech-
nology, engineering, and mathematics (STEM), as we are
taught from a young age that this will lead to jobs that pro-
vide a secure and prosperous life. I, however, was never
interested in math and science. I loved English and history,
actively competing in debate and original oratory through-
out high school and college. I served as the chair of the Stu-
dent Government Legislature in college and often dreamed
of becoming prime minister of India.

After several visits to India during my teenage years,
I became convinced that my purpose in life was to bring
about social change. The first time that I felt I truly belonged
somewhere was when I visited India at age 9 and was over-
joyed that everyone looked just like me. During each visit
to India, my heart would swell with sadness at the sight
of the rampant poverty and anger at the politicians who
took bribes and precious funds from projects that were
supposed to build schools, roads, and hospitals. My sense
of purpose to right all of India’s wrongs grew stronger as I
matured. I read the autobiography of the father of India,
Mahatma Gandhi, and was struck by his commitment to
ahimsa, respect for all living things and avoidance of vio-
lence, and peaceful conflict resolution. Gandhi inspired me
to strive to become a lawyer and an agent of change.

Law School

Toward the end of my final year of college, my parents
were surprised and disappointed to learn that I wanted to
become a lawyer instead of going into medicine, engineer-
ing, or computer science, but they eventually supported my
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decision. Challenging my parents was not easy, but I was
older and felt that I needed to have voice in the decision
that would affect the rest of my future, even if it made them
unhappy. I enrolled in UNC-Chapel Hill Law School.

Asthe first person in my family to enter the legal profes-
sion, I had no mentor or role model. Not wanting to appear
ignorant next to my classmates, many of whose parents or
family members practiced law, I had no idea where to turn
for advice. I was also young, 19, and felt tremendous anxi-
ety as I adjusted to living away from home for the first time
while competing with students who appeared far more
confident and had far more life experience.

I felt this lack of guidance most strongly when I started
my job search for a summer internship. Like most of my
classmates, I had envisioned getting an offer from a law
firm, but despite my good grades and best efforts dur-
ing interviews, I was never offered a position. I began to
second-guess my decision to pursue a legal career and, as
the only Indian woman in my law school, worried whether
my ethnicity played a role in my marketability. Eventu-
ally, I decided to broaden my options and applied for and
received an IOLTA (Interest on Lawyer Trust Accounts)
scholarship that provided a small stipend to work with a
nonprofit organization.

Among the options I explored was the Private Adjudi-
cation Center (PAC), a nonprofit dispute resolution orga-
nization affiliated with Duke University’s School of Law. I
had never heard of what was then known as alternative dis-
pute resolution, or ADR, but it sounded interesting. Rene
Ellis, the PAC director, selected me as the center’s summer
intern. I attribute my good fortune of entering the field of
dispute resolution to this first job and will be forever grate-
ful to Rene and the PAC for opening this door.
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Career Path

The PAC custom-designed dispute resolution services
for clients. It was a small organization, but it was doing
groundbreaking work. As a summer intern, I worked on
cases related to the Toyota Reversal Arbitration Board,
which was designed to give dealers a user-friendly process
to address sales credit disputes.

I was also introduced to the Dalkon Shield Arbitration
program, which the PAC hired me to help manage upon my
graduation, an innovative and highly effective application
of ADR in resolving a mass tort. More than 300,000 claims
were filed against A.H. Robins Company for injuries related
to the Dalkon Shield intrauterine device. The manufacturer
was bankrupted, and a trust fund was established. I noted
the privacy, efficiency, and voice that the women in these
less formal Dalkon Shield arbitration hearings received. I
had discovered my calling. ADR gave me the opportunity
to listen and understand the objectives of clients, custom-
design fair and informal processes that offered procedural
justice, and partner with parties in reaching solutions that
met their needs and interests. I also had the pleasure of
meeting colleagues in my work with the PAC who continue
to be lifelong friends, including David Hoffman, Daniel
Bowling, Edith Primm, and Bobbi McAdoo.

After working with the PAC for three years, I moved to
Richmond, Virginia, with my husband so he could begin
his internal medicine residency at the Medical College of
Virginia. The PAC permitted me to work remotely because
the Dalkon Shield Trust was also in Richmond. With the
luxury of working from home, I decided to start my family.
I took the Virginia Bar exam as well as mediation training
to become a Virginia court-certified mediator.

In 1996, when I was 27, Rob Baldwin hired me to serve
as director of the Department of Dispute Resolution Ser-
vices at the Supreme Court of Virginia. The trust and confi-
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dence Rob had in me as an entrepreneur seeking to expand
mediation and other ADR services in the state allowed me
to blossom and grow as a professional. While I was very
aware that I was an anomaly in the dispute resolution com-
munity—being an Asian American—I felt empowered to
innovate and expand the ADR programs and services we
offered litigants in the court system.

Early in my time at the Supreme Court of Virginia, an
unauthorized practice of law (UPL) complaint was filed
against a family mediator. This raised a great deal of fear,
concern, and outrage in the mediation community. Media-
tion had begun in the community centers in Virginia, and
most mediators who had received their training in the
facilitative model of mediation strongly resisted the sug-
gestion that mediation could be deemed the practice of
law. However, with increasing numbers of attorneys and
retired judges serving as mediators, as well as the demand
for more evaluative mediation services, the pressure for all
mediators, regardless of background and training, to pro-
vide legal analysis in mediation grew. Working with a com-
mittee of judges, lawyers, mediators, and the Virginia state
bar’s ethics counsel, I developed “Guidelines on Mediation
and the Unauthorized Practice of Law” to assist mediators
in distinguishing between providing information and pro-
viding legal advice.

The guidelines, intended to support ethical media-
tion practice, were the most comprehensive effort to clar-
ify these issues and provide direction where none existed
before, but they were not popular in Virginia and around
the country. Attorney mediators, in essence, were con-
cerned that the guidelines were too restrictive and would
impede commercial and private mediation practice, while
mediators who were not attorneys feared that the distinc-
tions between what attorney and non-attorney mediators
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could do would give attorneys an advantage in the market-
place.

Despite the challenges of drafting the guidelines, I
appreciated the opportunity to address this sticky issue
with transparency and in collaboration with the Virginia
state bar. The ABA Dispute Resolution Section later passed
a resolution declaring that mediation is not the practice of
law, and the Society of Professionals in Dispute Resolution
(SPIDR, which later merged with other organizations to
become the Association for Conflict Resolution), created a
committee to study the issue. No further UPL complaints
were filed against certified mediators in Virginia during
my tenure as director of the Department of Dispute Reso-
lution Services.

I left the Supreme Court of Virginia in late 2007
because of a change in leadership and reduced support and
funding for ADR. The Department of Dispute Resolution
Services, which I had headed for 11 years, was downgraded
from an independent, highly visible department and sub-
sumed under another larger department. The decision
to leave was difficult, as I loved my job and knew that it
offered the unique ability to be an instrument for ADR pol-
icy and program development.

In leaving a secure position to start a private mediation
practice in 2008, I knew I was taking a big risk. Most of my
career up to that point had been as an administrator, and
I had to build my mediation practice from scratch, relying
on my mediator certification, hundreds of hours of train-
ing, and the professional networks and excellent working
relationships I had developed over the years. As one of the
few Asian American neutrals in Virginia, I recognized that
my ethnicity, combined with my lack of traditional legal
experience, affected my marketability. I provided media-
tion and training services for several state and federal
agencies, including the US Navy and NASA, as well as the
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Richmond Juvenile and Domestic Relations District Court.
I also taught mediation and advocacy in mediation as an
adjunct professor at the University of Richmond’s School
of Law and the College of William and Mary School of Law.

In 2010, I joined the World Bank Group’s roster of
mediators and became enamored with the internal jus-
tice system of this international organization. I provided
mediation, large-group facilitation, and conflict resolution
training and supported organizational development initia-
tives around the world. In 2012, I was selected as the Inter-
national Monetary Fund’s first mediator and was given the
opportunity to build the Mediation Office there as part of
an internal justice system to informally address employ-
ment disputes.

The staff of the IMF are international civil servants
who do not have access to the US court system. As a result,
their only recourse for work-related concerns is provided
by the IMF’s internal rules and dispute resolution systems,
which include mediation as an alternative to a more for-
mal grievance process. As the head of the IMF’s Media-
tion Office, I integrated my administrative and mediation
expertise and greatly appreciated the autonomy, resources,
and opportunities I had to innovate.

Working at the IMF, which includes 3,000 staff mem-
bers from more than 150 countries, was the first time in
my career that I truly felt I fit in. I never had to be self-
conscious about my Indian background, as I had been in
my other jobs; my “differences” actually gave me credibil-
ity with colleagues from around the globe. People saw me
as culturally competent and familiar with the dynamics of
the Western work environment. I was mediating between
cultures, languages, values, and expectations in the con-
text of employment disputes. The hierarchical nature of
international organizations, the high education level of
staff members, the conflict-avoidant culture, and the vul-
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nerability of staff because of visa status were just a few of
the issues I encountered.

As part of the network of mediators and ombudsmen
of the United Nations and related international organiza-
tions (UNARIO), I attended annual meetings with dispute
resolution colleagues from other UN organizations where
we shared common challenges and ideas. These exchanges
were enormously helpful. Only a small number of individu-
als have the privilege of serving as a neutral in the internal
justice system of an international organization. Many are
working in a country other than their country of origin,
and most are multilingual. This cadre of neutrals is highly
sophisticated in their understanding of dispute resolution,
multi-cultural issues, and workplace challenges for manag-
ers and staff in international organizations, and I learned
a great deal from my colleagues in UNARIO. For exam-
ple, drawing from a similar program at the World Bank, I
developed a unique program for the IMF called Peers for a
Respectful Workplace.

The most challenging aspect of my work at the IMF
was being an effective “inside—outsider.” As a mediator, I
knew that remaining neutral and impartial in all my inter-
actions with staff and managers was critical, but because I
often had to engage with key decision-makers in the legal
and human resource departments, I had to be careful that
these working relationships did not create any perceptions
about an alignment with management. As had been the
case in my childhood, my IMF responsibilities placed lim-
its on my social life: to avoid any possible misunderstand-
ing of my loyalties, I never had lunch with staff members
or managers and went out of my way not to develop any
personal relationships with them. I had wonderful staff
in my office whom I worked with closely, and I regularly
met people during mediations, trainings, and meetings, so
I never felt alone. I walked this fine line throughout the



My PASSAGE TO ADR 121

almost six years that I served as mediator at the IMF, and I
believe it helped me be more effective.

Another challenge at the IMF was that although I
always emphasized the confidentiality of mediation com-
munications in describing the benefits of the mediation
process, I quickly realized that I could not honestly assure
parties complete confidentiality. Confidentiality was out-
lined in the “Agreement to Mediate” and in the IMF’s
“Mediation Rules”, but there was no real way to enforce it.
Staff talked to staff about their experience in mediation,
whether they could trust the mediator, and the nature of
settlements they reached in mediation. Managers talk-
ed to managers about the effectiveness and utility of the
process and whether they had used it successfully in cer-
tain employment matters. Confidentiality could also be
waived on a “business need to know” basis, such as when
several people had to be informed of mediation agree-
ments to allow implementation. This reality made ensur-
ing that the mediation process was fair and constructive
even more critical, since even just one negative experience
could have damaged both the program and my own repu-
tation. Whether or not others honored the confidentiality
of mediation discussions, I always did. I hope and believe
that my strong advocacy for the fundamental principles of
the mediation process, particularly confidentiality, helped
maintain the integrity of the program.

I'loved working at the IMF, but the position of mediator
there has a limited term and is nonrenewable, and I moved
on to the ADR division at the Federal Emergency Manage-
ment Agency (FEMA), where I worked in organizational
development and conflict management. Under the leader-
ship of Cindy Mazur, FEMA’s ADR division has grown and
helped the agency fulfill its mission to assist survivors of
disaster. More recently, I joined the Fourth Circuit Court
of Appeals, serving as its director of workplace relations.
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The Development of ADR in India

Over the past 15 years, I have been involved in the develop-
ment of dispute resolution in India, training lawyers and
retired judges in mediation and educating members of the
bench and bar about the benefits of mediation. I have been
thrilled to be able to able to take my knowledge and skills
to my motherland—and to feel my professional and per-
sonal worlds converging.

Visiting the first court-annexed mediation program in
Chennai (also known as Madras, the capital of the state of
Tamil Nadu off the Bay of Bengal), after a cadre of media-
tors had been trained there was incredibly rewarding.
High court judges overwhelmed by their dockets described
the volume of cases as akin to the weight of a large ele-
phant, and their strong appreciation for the relief media-
tion offered made me think of the ADR revolution in the
United States after the Pound Conference of 1976.

In introducing the Western model of mediation in
India, which has a rich history of informal processes
analogous to mediation, I had to be careful to adapt cer-
tain aspects of the training to Indian legal culture. Insist-
ing on the neutrality of mediators in India, for example,
would not have lent credibility to the program: Indian
litigants feel comfortable working with professionals that
they know and trust and whose subject matter knowledge
and expertise, as well as reputation, are well respected. In
addition, while self-determination is appreciated, the par-
ties in India generally expect the mediator to provide some
direction and evaluation. Indians are often distrustful of
private proceedings and insecure in making decisions for
themselves. Often decisions cannot be made in one media-
tion session, as parties might have to consult with their
extended family. In small jurisdictions that have only one
judge, requiring that the judge who handles the mediation
cannot later hear the matter if a resolution is not reached
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is simply not feasible. Mediator ethics training in India,
where bribes have been part of the culture for centuries,
had to emphasize the inappropriateness of accepting mon-
ey or tips and the need to avoid conflicts of interest, topics
we would not cover in the same way in the United States.

Over the past decade, the number of court-annexed
mediation programs around India has grown extensively.
The dispute resolution community there is grappling with
a variety of issues such as quality-assurance, enforceability
of mediation agreements, program evaluation, credential-
ing, and continuing-education requirements for media-
tors. Having played a small part in the evolution of ADR in
India brings me great fulfillment, and I maintain contact
with several colleagues in India and discuss barriers to the
expansion of mediation in private matters as well as other
programmatic issues.

Reflections on My Mediation Practice

Over the past 25 years I have mediated general civil, domes-
tic relations, truancy, child dependency, and employment
disputes. Of these, I most enjoy working on cases that
involve family and employment matters. While seemingly
different, family and employment cases both involve rela-
tionships that have enormous repercussions for the lives
and well-being of the parties and their extended families.

Children are resilient, but if parents don’t develop and
practice good communication and collaborative problem-
solving skills, their children’s physical and emotional
health can suffer. These key skills can be modeled and
explicitly discussed in mediation. As a mediator who is also
a wife and mother, I try to stand in the shoes of the parties
and understand the frustrations and concerns expressed.
My primary goal is to model good communication, support
collaborative problem-solving, and help people manage
feelings of anger, betrayal, loss, and fear.
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The challenging family dynamics in my own childhood
make working on family cases especially interesting for me,
and I know my experience has helped me help others. My
parents wouldn’t let me date in high school, as I mentioned,
but not just because they didn’t approve of Western teen-
age ways: they wanted me to marry a man from our caste
and region of India. I understood how important it was for
them that I marry someone who shared our language and
customs and was from a good family with similar values.
My father pre-screened several young men who met cer-
tain criteria, and I had a chance to meet with a few of them.
My husband and I spoke only a few minutes before we were
betrothed a few weeks later, and I'm happy to report that
we have been married for 30 years. I am fortunate to have
a good marriage, but over the years, many Indian couples
struggling with challenges in their marriage have turned
to me for help.

In the Indian culture, divorce has a strong stigma. Even
if a couple is incredibly unhappy and argues all the time
and even if there is physical and psychological abuse, they
must remain married to avoid losing face in the commu-
nity. Reflecting on the religious and cultural reasons that
keep Indians in unhealthy marriages, the typical sources
of discord such as meddling in-laws, dowry and financial
troubles, the imposition of inequitable patriarchal expec-
tations, and poor communication, I wrote a book, Shaadi
Remix: Transforming the Traditional Indian Marriage.
My goal is to provide some insight into how Hindu mar-
riage traditions can be adapted for the younger genera-
tion. I also share questions that can help couples assess
compatibility and outline dispute resolution options such
as mediation. While my work now is primarily focused on
employment matters, I still get calls from people needing
assistance in family matters.
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Employment cases are close to my heart because I
know firsthand what a positive—and not-so-positive—work
environment is. In employment matters, workers often feel
a sense of identity that makes conflict quite emotional.
Most of us spend more time at work than we do at home,
and the relationships, reputation, experiences, and exper-
tise we build at work are valuable to us. We have a strong
need to feel recognized for our efforts and to know that the
work we do is meaningful. When our job security or ability
to succeed at work is threatened, we invariably react very
strongly. In both family and employment matters, com-
munication, trust, respect, financial security, roles, and
responsibilities all come into play. My personal journey
enables me to meet people where they are in employment
and family matters and help them find solutions that are
right for them.

Reflections on My Programmatic Work

In addition to the great satisfaction I get from the actual
work of mediation, I enjoy program administration and
leadership. I thrive on the adrenaline of responsibility and
multi-tasking and enjoy coordinating and networking with
a wide variety of people. I also enjoy creating new initia-
tives that will support efficiency and promote awareness
and effective use of conflict resolution processes.

In 2015 I had the privilege of serving as chair of the
American Bar Association’s Dispute Resolution Section, an
honor I never imagined. I have been active in the section
since the early 1990s, and it has been an excellent source of
information, friendship, and networking. While there were
many important projects I led during my year as chair,
the most exciting for me was coordinating the Asia Pacific
International Mediation Summit.

The Dispute Resolution Section had coordinated an
International Mediation Summit at The Hague in 2008. As
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the first chair of Indian origin, I was eager to expand knowl-
edge-sharing between dispute resolution leaders in the
United States and Asia. The Asia Pacific Summit required
18 months of planning and collaboration with dispute res-
olution colleagues in several countries, and more than 200
dispute resolution professionals from 18 countries partici-
pated. Justices from the Supreme Court of India, the chief
justice of Singapore, and leadership from Hong Kong, the
United Nations Commission on International Trade Law
(UNCITRAL), and the American Bar Association were also
in attendance. The Asian participants enjoyed engaging in
discussions with ABA members who shared their insights,
experiences, and program models that have been success-
ful in the United States, and many US participants said
they gained a greater understanding and appreciation of
mediation program development in Asia. I have great hope
that the section will be able to continue to promote this
kind of cross-cultural exchange.

Reflections on Mediation Tenets

The basic tenets of mediation such as neutrality, self-deter-
mination, procedural fairness, and confidentiality gener-
ally hold true for me even after 25 years of practice, but I
have also come to appreciate the art of mediation.

Like most mediators, I was taught to leave my opinions
and beliefs at the door when I start a mediation. Having
served as a mediator for more than two decades, though,
I know that I can never be completely neutral and unbi-
ased. I feel the greatest tension between my values and my
role as a mediator when I observe what I can only describe
as injustice, a tension I've experienced in cases where one
party appears to take advantage of another or the agree-
ment seems inequitable. When I feel this tension, I remind
myself that it is not my conflict and that I shouldn’t judge
whether a resolution is fair. As long as the parties are com-
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petent, have access to counsel, are exercising self-deter-
mination, and are making an informed decision, I cannot
allow myself to be drawn into questioning the appropriate-
ness of an agreement.

One of the greatest weaknesses I have as a mediator
is that I carry my cases and clients home with me in my
thoughts. I have difficulty disconnecting and worry about
the impact of the conflict on the well-being of my clients
and, if the case is an employment one, on the organization.
I revisit the mediation discussions in my mind and exam-
ine my approach, considering whether different questions
or strategies might have led to a better outcome. I describe
myself as not impartial, but multi-partial, caring for a fair
process and positive outcome for all.

I have learned to honor my intuition as a mediator and
try to mediate from my heart. Often when I demonstrate
vulnerability in mediation—at times by sharing my per-
sonal challenges—my clients begin to feel comfortable with
uncertainty and risk-taking. Training in conflict coaching
has taught me to replace fear of the unknown with curios-
ity. I have learned to be more self-aware, try to lean into
discomfort with silence to allow for reflection, actively con-
sider the parties’ feelings, and observe what is influencing
them. I question why I am using a particular approach and
understand that I must be genuine to be effective. Through
deep listening and removing mental distractions of other
matters, I ask myself what is really happening in the con-
flict. I listen to the text with my rational mind and listen to
the subtext with my heart. I listen for unspoken assump-
tions and dilemmas and try to be authentic in naming what
is going on. I worry less about looking and speaking like an
expert mediator and focus more on being in the moment
with the parties.

My conflict coaching training and ombuds training
have complemented my mediation skills training to make
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me a more holistic mediator. I treat every case as a new
challenge and opportunity, even when the issues and the
subject matter are similar to those in previous cases. If my
energy level and care for the clients ever decline, I know
that it will be time for me to stop mediating.

Conclusion

I became a lawyer because I wanted to make a difference in
people’s lives, and Ilove the human connection that dispute
resolution provides. I can have my finger on the pulse of
the parties’ emotions and on the negotiation process, and I
often can sense how close to (or far from) resolution we are.
The personal satisfaction that I achieve every day through
this work comes from knowing that I have helped reduce
clients’ stress and anxieties by addressing their concerns
in a constructive manner, and my reward is seeing clients
happier and more hopeful about the future. When people
who began the dispute resolution process feeling angry,
scared, frustrated, or distrustful walk away from the medi-
ation table talking, laughing, and feeling more positive, my
heart sings.

My favorite observations include the shift in parties’
body language—from turning away to facing each other
directly, from speaking only to me to speaking directly
to each other. The lightbulb moments that mediation
often stimulates, as well as the genuine apologies that are
shared, are priceless. Through my mediation and facilita-
tion work, I have seen individuals and teams transformed.
This is important to me because I am at heart a peacemak-
er. I want people to be happy at work or in their marriage
and to thrive.

As T reflect on my professional journey, I recognize
that while nothing I did was exactly planned, everything
I did has been connected to my goal of serving others. I
feel truly fortunate to have held key positions in amazing



My PASSAGE TO ADR 129

organizations, and each role has built on the others. I have
experienced dispute resolution from almost all angles—as
an administrator, a mediator, a professor, a consultant,
an ombudsperson, a coach, an internal provider, and an
external provider, at the state, federal, and international
level. They say if you love what you do, you will never work
a day in your life, and this is certainly true for me. Every
morning I'm eager to see what challenges and opportuni-
ties the day will bring, and I look forward continuing to
learn, grow, and contribute in the years to come.
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Crosscurrents

By Nancy A. Welsh
¢

I have always felt caught in crosscurrents of identity, never
entirely settled in one place or the other. I suppose that
the resulting discomfort has motivated me to try to under-
stand the different currents tugging at me. Yearning to
understand—and yet also wanting to find my own voice,
to be heard and respected—these are my internal drivers.
They match some of what I see as key aspirations of our
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field—providing people in conflict with a forum in which
they can hear each other, be heard, and find their own way.

I have working-class roots. My maternal grandfather
emigrated from Italy when he was a teenager and became
a coal miner in West Virginia. My maternal grandmother
was only 5 when she arrived in this country from Italy and
was only 15 when she married my 27-year-old grandfather.
She bore nine children. Warm and loving, my grandmoth-
er never learned to read or write. When she visited us, she
taught me simple crochet stitches. I taught her to read sim-
ple words. I never remembered those stitches; she never
remembered the words.

My mother, the second-youngest in her large family,
slept with her sisters four to a bed in their company-owned
house. My grandmother had to take in a drunken boarder
to make ends meet, and my grandfather had to stop work
after he was injured in the mine. That sounds pretty grim,
but my mother also told us stories of learning to play the
piano and violin, being popular and doing well in school,
and laughing and dancing with her siblings.

After high school, my mother moved in search of a bet-
ter life. Erie, Pennsylvania, had substantial populations of
Germans, Poles, and Italians who were relatively recent
immigrants, but these snooty “city people” made my moth-
er feel like a hillbilly, a hick. My father, who has lived his
entire life in Erie except for a few years of military service
in Okinawa, was smitten with the raven-haired, laughing
young woman he met at a gathering spot for Catholic sin-
gles and soon asked my mother’s father for permission to
marry her. My mother, to this day, believes that my father’s
German and Polish family was unhappy that he married
an Italian.

By the time she met my father, my mother had a good
job as the secretary for the chief engineer at the telephone
company. Because of her fast fingers and excellent writing
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skills, she had risen out of the typing pool quickly. I think
she enjoyed her job. But remembering how difficult it had
been for her when all the potential jobs were occupied by
“women flashing their diamond rings,” she quit as soon as
she was married. It was time to be a wife and mother.

Born about a year later, I grew up in Erie, an industrial
city in what is now known as the “Rust Belt,” with its best
days long past. We knew it as “dreary Erie, the mistake on
the lake.” From my mother—and from Erie—I inherited
an identity as a have-not, likely to be discounted, someone
who would have to work for everything she got.

And yet I also went to Harvard Law School—a very dif-
ferent identity. But I'm getting ahead of myself.

For a very long time, my identity also was tied to my
religion. Catholicism permeated nearly every aspect of
my life. My parents were and are devout Catholics, and I
attended 12 years of Catholic school, with uniforms, nuns,
crosses on the walls, and religion class every day. I was
mesmerized by the Catholic saints, especially the martyrs,
finding great romanticism and mystery in their lives.

Even as I write these words, I think to myself how
much they evoke both a 1950s ethos and the draw of mysti-
cal medieval traditions.

But I am also female, with a decently logical brain
(probably due to my data processing father), and I have the
eldest child’s tendency to want to lead—a set of identities
that did not fit well with Catholicism or Erie. I had lots of
questions about the rules I was supposed to follow and the
dogma I was supposed to believe. I preferred books and
the company of wise and cosmopolitan authors as they
explored new worlds and (at a safe distance) the com-
plexities of the human condition. I liked thinking, trying
to understand why things worked as they did. I wanted to
make a difference, to be important somehow, not just exist
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or survive—and there was no place, in Erie or Catholicism,
for a girl with those sorts of preferences and ambitions.

I suppose you can see from what I've written thus
far that the crosscurrents I felt had a lot to do with being
female. Indeed, when I was born, my parents expected a
boy. They had chosen only one name: Michael. (My father
still cannot explain why he suggested the name Nancy.)
My brother arrived just 18 months later. (My sister, who is
nearly seven years younger than I am, took a little longer.)
As the oldest daughter, I certainly played the “little mom-
my” role. I mediated between my younger siblings. Some-
times I mediated between my parents—and sometimes I
still do. More often, however, I mediated among these dif-
ferent sources of identity that defined me.

As I grew up, the larger world intruded on my insu-
lar, tradition-bound cocoon. On the television and in
the pages of Life magazine, I saw and read about what
was going on—in the rain forests of Vietnam, as Walter
Cronkite announced every night the number of American
soldiers killed that day; in the South, as African Americans
marched; on college campuses, as young people amassed
and shouted and surged against school officials and armed
police. There was conflict—exciting, important conflict—
out there. People were fighting, martyring themselves,
even, for democracy, for equal rights, for the right to be
heard and counted. This conflict was different and attrac-
tive—direct, aggressive, demanding change. It was not the
solitary, weakening conflict that an individual feels as she
remains largely unseen and struggles to fit in.

Then in 1973 and 1974, Watergate struck. I was in an
all-girls Catholic high school, but with a different breed of
nuns. They were inspired by Vatican II, ready to cast off
many of the traditions of the Church and become more
relevant in the world. They invited debate, introduced us
to other religious traditions, and even created an indepen-
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dent study for a girl who hungered to read the great books.
With these women and the rest of the nation, I watched
the Senate and House Judiciary Committees’ hearings and
deliberations. Representatives William Cohen and Barbara
Jordan, Senators Howard Baker and Sam Ervin, Republi-
cans and Democrats, all asked hard questions and sought
the truth. The US Supreme Court forced Nixon to turn over
his tapes. As in 1968, our democracy seemed at risk. It was
a time of unsettling sound and fury.

But it was also an inspiring time. Smart and brave
leaders, many of them lawyers, were helping us face tough
issues and find our way through. In a June 1973 hearing,
Senator Baker said, “The central question at this point is
simply put: what did the president know, and when did he
know it?” That was exactly right, and I realized I wanted to
be able to think as clearly and cleanly as that, to cut through
the sound and fury. That is when I decided I wanted to be
a lawyer. Lawyers were leaders, questioners, advocates—
and they had played a big role in making changes I thought
were important, like establishing students’ First Amend-
ment rights. When I learned that a mere 2 percent of the
lawyers in the country were female, the deal was sealed.

You may notice that to this point, I have not referenced
any particular desire to be a peacemaker or mediator. Yes,
I mediated at home sometimes, and I sort of mediated
between my different identities. I asked questions. I tried
to understand. But I was drawn to the people advocating
for change, finding the truth, moving us forward through
crisis. I wanted to be one of them.

So in high school and college, I became involved in
politics on a small scale. At others’ urging, I ran for presi-
dent of Allegheny College’s student government. I wanted
students’ voices to be heard. After knocking on every stu-
dent door on campus, I won and became the first woman
to lead the organization. I met with college administrators
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and advocated for students, but this was 1976 and 1977 at
a small college in a small town in northwestern Pennsylva-
nia. I was disappointed to learn that most students cared
more about the cost of using the school’s washing machines
than the bigger issues facing their college. The few students
motivated to use student government to achieve larger
goals were the Young Republicans. They were my neme-
sis, but I have to admit a certain grudging admiration for
them. Besides being ambitious, they were disciplined and
patient. My supporters and I made a few reforms—and
put on some great concerts—but then I moved from stu-
dent government to the college radio station and profes-
sional radio and even considered broadcast journalism as
a career.

But I still wanted to work for change, to be the one mak-
ing a difference, not just reporting it. I had done very well
in college and had impressed the faculty with my service as
a student leader, my double major in English and political
science, and my senior thesis. I also did well on the LSAT.
(I “prepared” for the test, by the way, by going to the movie
Animal House the night before. That would never work
today.) I ended up at Harvard Law School, which was quite
the feat for a nerdy, working-class girl from Erie, Pennsyl-
vania, a coal miner’s granddaughter whose parents had not
attended college. My parents were proud and happy for me.

Harvard, though, was a culture shock. The students
were nothing like my college classmates or my family or the
people I knew in Erie. Harvard Law’s students had lived;
they knew the world, sometimes because this was their sec-
ond career or because they came from a much more worldly
social class. They read and cared about the news, they were
ready to compete, they knew they mattered, they intended
to be noticed and, if necessary, would force change. The
faculty also were nothing like my previous teachers, many
of whom had been grateful to have a student who was moti-
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vated to engage and learn. These professors had active lives
outside the classroom, with research, consulting work, and
television appearances. They did not identify primarily as
teachers and mentors, preparing us to perform as lawyers.
They were confident that we were smart and would find
our way. Indeed, our job was to live up to their institution,
“the” Law School.

And what about that demanding mistress, the Law?
Like most law students, I found learning to read judicial
opinions much more difficult than reading and analyz-
ing novels or textbooks. In addition, the exciting concepts
involved in Constitutional Law represented just one minus-
cule part of the legal curriculum. Most of the common law’s
foundational principles involved private property-related
rights and obligations, contracts, or determining liability
after accidents. Changing the world was not its primary
focus. Rather, we learned the elements of legal causes of
action and defenses, identified key facts that could affect
application, and ultimately prepared to help clients achieve
their self-interested goals. Sometimes, legal analysis and
argument felt like dancing on the head of a pin to deter-
mine who would win or lose an ultimately inconsequential
battle. Even working with Harvard’s Prison Legal Assis-
tance Project to help prisoners in parole revocation hear-
ings or monitoring and researching potential legislation
for the Washington, DC office of the American Civil Liber-
ties Union ultimately did not seem to provide for mean-
ingful forward movement. In the case of the prisoners, we
were placing bandages on much bigger problems—and at
the ACLU, we were caught in Washington DC’s large web of
big egos and self-interest.

But it was at Harvard Law School that I was first
introduced to mediation. All 1Ls had been required to
read Charles Dickens’s Bleak House—an interesting way
to introduce future lawyers to the effect of law and legal
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institutions. (Clearly, some people at Harvard had their
doubts about our current legal structures.) I participated
in a mediation training that took place on the weekends
and mediated disputes in small claims court. I also took
an elective course taught by Professor Frank Sander titled
“Interdisciplinary Approaches to Dispute Settlement.” I
did not know that Frank was a central figure in dispute
resolution. I knew only that I enjoyed his class and, very
uncharacteristically, enjoyed taking the final examination
because it required us to identify the disputing parties’
interests and goals and figure out how to help them resolve
their dispute. This felt creative and meaningful, although
I had no idea what career path would allow me to use the
concepts and skills that Frank taught.

Upon graduation in 1982, I joined the Minneapolis law
firm of Leonard, Street and Deinard to practice civil litiga-
tion. I was drawn to Minnesota’s progressive history and
Minneapolis’ Midwestern pace and personality. Leonard,
Street was a medium-sized firm, with accomplished part-
ners and a social justice history that remained an impor-
tant part of the firm’s culture. Three very talented Jewish
lawyers had founded the firm after they had been rejected
by the city’s white-shoe law firms, and the firm was very
involved in the labor movement, the creation of the Minne-
sota Civil Liberties Association, and protection of northern
Minnesota’s environment. Leonard, Street also had made a
woman one of their partners well before any other firm in
town. I liked the tradition of this firm.

By the time I arrived, though, medium-sized law firms
faced a dilemma. They had to become smaller, boutique
firms or grow substantially to become more corporate,
full-service firms. Leonard, Street chose the latter course.
I had wonderful mentors, made good friends, learned the
craft of lawyering, and settled all my cases. I never used
mediation, but in one case in which I represented a third-
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party defendant with minimal exposure, I played the role
of quasi-mediator because it was in my client’s interests for
the case to settle—and sooner rather than later.

A large federal securities class action, a case that was
in discovery and motion practice for five years, also played
an outsize role in my life as a junior lawyer. I was part of
a team of lawyers and legal assistants who spent countless
hours combing through documents, preparing clients for
depositions, and researching and writing motion papers.
Finally, we went to Philadelphia for the trial, empaneled
a jury, made opening statements, and began putting evi-
dence into the record. The judge, known for settling cases,
required the lawyers and clients to meet with him—repeat-
edly. After four days, the case settled. Despite my belief in
settlement, I was crushed. I wanted that case to go to trial.
That is what we had prepared for, and I could not believe
how much time, energy and creativity we had wasted.
There had to be a better way. I knew what it was.

In 1986, I left the firm to join Mediation Center, a non-
profit organization founded by the Hennepin County Bar
Association, that provided mediation and other dispute
resolution services, conducted negotiation and media-
tion training, and probably most important, served as a
resource and catalyst for the development of dispute reso-
lution in Minnesota. Bobbi McAdoo was executive direc-
tor. I was director of mediation services, responsible for
overseeing our roster of mediators, marketing our servic-
es, consulting with private and public entities, conducting
trainings, and mediating my own cases.

This was an exciting time. I received additional
mediation training from CDR Associates, with master-
ful demonstrations of how people’s interests could open a
productive path to solving their problems. With mentor-
ing and encouragement from Bobbi, I mediated cases large
and small—contract, employment, environmental issues,
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public policy. It was exhilarating to give people the oppor-
tunity to explain what troubled them, show that I was lis-
tening and really understood what they cared about, and
then help them identify and use their underlying interests,
tempered with realism, to arrive at a workable solution.

We also were involved in systemic change. Mediation
Center played a key role in persuading Minnesota’s legisla-
tors to allow Hennepin County’s courts to pilot the use of
mediation for civil cases, provided the services for the pilot,
and worked closely with the state to design an evaluation.
Although we believed in our process, we did not know what
the results would be. They turned out to be good. The par-
ties rated mediation as fairer, more efficient, and more sat-
isfactory than traditional adjudication (Kobbervig, 1991).

This evaluation led to statutes and rules requiring
lawyers and clients to consider dispute resolution and
authorizing Minnesota judges to order the use of media-
tion. Mediation Center then began conducting training and
continuing education programs, for judges assessing cases
for their mediation potential, lawyers representing clients
in mediation, and the many lawyers, mediators and others
who wanted to serve as court-connected mediators.

It was a heady time. Even those who decided after the
training that they were not cut out to be mediators told us
they appreciated learning a new way to interact with their
clients and opposing counsel. I also was tapped to advise
the Minnesota Supreme Court regarding mediator ethics
requirements and procedures. The state of Minnesota had
institutionalized dispute resolution in its courts and had
developed innovative rules and procedures. We were lead-
ers.

During this time, in 1989, I became the executive direc-
tor of Mediation Center. I recall three particular moments
of reveling in the center’s—and my—leadership role. The
first occurred on a quiet day in the office as the snow spar-



CROSSCURRENTS 141

kled outside. I leaned back in my chair and reflected that
after a lot of work, we had reached and were riding the
crest of a wave. It was exciting and wonderful. The second
moment occurred at one of the annual spring conferences
held by the ABA Section of Dispute Resolution. As I sat
with Bobbi in the audience for one of the workshops, I real-
ized that she and I could and should be in the front of the
room and people would be interested in what we had to say.
They could even learn from us. The last moment occurred
when I met with Bobbi, Jim Coben, and some of Mediation
Center’s trainers, debating whether we had something we
could write about. Would anyone want to know the story
of mediation’s institutionalization in Minnesota? Jim was
doubtful, but I was sure we had something worth sharing.
My writing began.

With Bobbi, I wrote about Minnesota’s experience.
We wrote for lawyers, for judges, for academics. We wrote
about the steps we had undertaken. We wrote about the
results of empirical research that Bobbi had conducted to
learn how Minnesota lawyers perceived the courts’ medi-
ation process. But as we reviewed those results, I began
to fear that the wave I'd reveled in earlier, that wonderful
wave, was crashing. Increasingly, especially in the per-
sonal injury mediations that then dominated the courts’
civil dockets, defendants were not showing up. Lawyers—
not their clients—were doing most of the talking. Lawyers
were choosing litigators with substantive expertise as their
mediators and expected reality-testing, not facilitation of
the parties’ dialogue. Increasingly, mediation was being
conducted in caucus rather than joint session.

Wait. The mediation that I had helped institutional-
ize, the process that fit with what I cared about, involved
enabling people to talk productively, getting at their under-
lying interests, and helping them figure out whether they
could reach a solution based on those interests. Of course,
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discussions in a court-connected mediation should inevi-
tably include the law, but the process was supposed to offer
more than that, something that served the people involved
by incorporating their voices and enhancing their self-
determination.

Again, I felt conflicting currents. I was a mediation
advocate, but this was not what I had advocated for. I decid-
ed that I needed to research, to write, to try to understand
what was happening, to determine whether I deserved to
be upset as the mediation process adapted to fit the culture
of the courthouse. I also wanted to be sure that lawyers
understood mediation’s potential.

I had been teaching as an adjunct law professor at
Hamline University School of Law and had recently experi-
enced exhilarating intellectual discussions at the Salzburg
Seminar in American Studies, an invitation-only global
conference held in Salzburg, Austria. I had enjoyed lead-
ing Mediation Center for nearly a decade, but it was time
to throw my hat into the ring to try something new—the
legal academy—to affect policy regarding mediation and
help law students understand the process. Frank Sander
and Len Riskin agreed to serve as references, as did Bobbi
and federal judge Ann Montgomery.

Penn State University’s Dickinson School of Law
offered me a tenure-track position as assistant professor
of law. Dickinson had a long and storied history as a pri-
vate and independent law school and had produced many
of Pennsylvania’s best lawyers. In 1997, Dickinson had
become part of public Penn State University. The law school
had a vibe that was both warm and ambitious, committed
to teaching while being part of a major research university.

It was difficult to leave Minnesota. I had come to
love the state, the Twin Cities, cross-country skiing, and
camping on the North Shore. I had made many wonderful
friends, some of whom had introduced me to my husband,
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Eric. Our two sons had been born in Minnesota. But in
1998, I headed with my family back to Pennsylvania.

In my first few years at Penn State Dickinson, I focused
on researching and writing articles that would help me—
and, I hoped, others—figure out whether mediation was
being misused in the courts. First up: the principle of self-
determination. What did it mean, exactly? How were eth-
ics codes in Florida, Minnesota, and Virginia dealing with
the effect of mediator evaluation on the parties’ self-deter-
mination? How likely were the courts to understand and
seek to protect self-determination? I concluded that courts
were very unlikely to care about protecting parties’ self-
determination or even understand the concept and that the
courts’ interest in docket reduction would translate into
a strong presumption favoring the enforcement of medi-
ated settlement agreements, no matter what approach the
mediator used. At most, the courts might rescind medi-
ated settlement agreements that were clearly coerced by
a mediator’s behavior, but how likely was a court to find
that a mediator, with no power to impose solutions, had
coerced a party’s agreement by conducting reality-testing,
even strong reality-testing? To protect self-determination,
I proposed that every mediated settlement agreement
should be subject to a three-day cooling-off period. Even
my friends were troubled by my proposal, because it could
encourage people to back out of agreements. But I thought
self-determination ought to trump finality.

Because I had concluded that courts would not care
about self-determination, I decided to focus in the second
and third articles on something that courts should care
about: justice, particularly procedural justice. Somewhat
to my surprise, I concluded that mediators’ evaluative
interventions could be entirely consistent with procedural
justice, depending upon when such evaluation occurred
and how it was delivered. I also concluded that lawyers’
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domination of mediation sessions, speaking on their cli-
ents’ behalf, also could be entirely consistent with pro-
cedural justice, as long as clients could observe that they
were being given voice and their lawyers sufficiently under-
stood what was important to them. And finally, I concluded
that the use of caucuses would not necessarily undermine
perceptions of procedural justice as long as enough was
done in joint session to permit the parties to make a judg-
ment about the even-handedness of the mediator. In my
final article in this trilogy, I reported the results of a rela-
tively small qualitative empirical research project involv-
ing interviews with parents and school officials involved
in special-education mediation sessions. The results sug-
gested that both parents and school officials cared most
about the procedural justice offered by the process and
making meaningful progress toward resolution. Also, they
appreciated both facilitative and evaluative interventions,
as long as such interventions provided for procedural jus-
tice and productively moved discussion toward resolution.
Events occurring during caucus turned out to play a very
significant role in the parents’ and school officials’ percep-
tions.

Every academic hopes their scholarship will have some
effect. The first article of this trilogy (“Thinning Vision”)
influenced state ethics codes and the Uniform Mediation
Act, and it was recognized as the third most-cited article
in the Harvard Negotiation Law Review’s first 10 years of
publication. The second and third articles (“Making Deals”
and “Stepping Back Through the Looking Glass”) brought
procedural fairness to the fore in discussions of mediation.

By the end of this exploration, I felt that I had a much
more realistic picture of how court-connected mediation
could encourage dialogue and surface parties’ interests
while also permitting lawyers’ likely dominance and medi-
ators’ use of both caucus and evaluative interventions. I
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also had come to realize that many people in disputes, at
least those in civil litigation, did not necessarily expect the
same expansive sort of voice and self-determination that I
did.

I was promoted to professor of law with tenure in 2004.
A few years later, I was named the William Trickett Fac-
ulty Scholar. Over the years, I have continued to return to
court-connected mediation—writing about potential mis-
use of the mediation privilege, whether and how the pro-
cess addresses prejudice, and even how mediation could be
integrated into the treaty-based arbitration process used to
resolve disputes between host states and foreign investors.

In 2006, I had the good fortune to be granted a sab-
batical and named a Fulbright scholar to explore the Neth-
erlands’ institutionalization of court-connected mediation.
Even more fortunately, my husband and sons were able to
share the experience of living in The Hague. The Dutch
institutionalization of court-connected mediation was
inspired by the US experience but instructively differ-
ent. For one thing, their model of mediation tended to be
more facilitative and interest-based. Judges stood ready
to decide cases if the parties’ “self-test” revealed that their
dispute would be resolved with the answer to a legal ques-
tion. More generally, the Dutch conflict resolution culture
provided people with access to many more “paths to jus-
tice” than in the United States. In court, Dutch trials were
more like periodic conversations with a judge. And the
Dutch Ministry of Justice had tapped a single well-respect-
ed judge to lead the institutionalization of court-connected
mediation, in contrast to the decentralized experience of
the United States.

Following my sabbatical, Len Riskin and I wrote an
article proposing that someone, courts or lawyers or medi-
ators, should be required to ask the parties what model
of mediation they wanted and what issues they hoped to
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address. On the other hand, Bobbi McAdoo and I wrote an
article suggesting that court-connected mediation had to
serve courts’ goals, not vice versa. Looking back, it’s clear
that T was still searching for how mediation fit in civil liti-
gation and whom it should serve. More crosscurrents.

Meanwhile, I was growing tired of the crosscurrents
I felt inside, as a proponent of mediation who constantly
critiqued it. My next steps might have been different if I
had been able to experiment with different approaches to
institutionalizing the process in the courts, but Pennsylva-
nia was not particularly fertile soil for this. Pennsylvania’s
state courts had not embraced mediation, except for cer-
tain types of divorce and child custody matters, and even
in that substantive area, Pennsylvania already had court
adjuncts called “divorce masters” who behaved very much
like mediators. My most direct engagement with mediation
in Pennsylvania—e.g., mediating cases and conducting
training outside the law school—was with the US District
Court of the Middle District of Pennsylvania and with the
Pennsylvania General Counsel’s Office.

My law school also was embroiled in conflict that seri-
ously affected my life as a scholar, teacher, colleague, moth-
er, wife, and human being. More crosscurrents. Around the
time that I had been awarded tenure, Penn State’s presi-
dent tried to move the law school from its historic home,
one that had been guaranteed by contract to continue “in
perpetuity,” to State College, where Penn State’s flagship
campus is located. All hell broke loose, with enraged law
school alumni, battles in the press, law students being
asked difficult questions by potential employers, a lawsuit,
and a debilitating sense of uncertainty. The warring par-
ties finally agreed on one law school but with two locations,
one in Carlisle and the other in State College.

I was told that T had to move to State College. I did not
want to move—I had a husband and young sons who were
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happy in their work, schools, and friends—and ultimately
I didn’t. But there were many more disruptions: moving
to a temporary building next to the Pennsylvania Turn-
pike, teaching by videoconference with some students in
the room with me and others in the “remote” classroom
two hours away, traveling between Carlisle and State Col-
lege to develop relationships with students and colleagues,
and then going through another upheaval when Penn State
decided to have two entirely separate law schools. Adding
to the turmoil were the horrible revelations about football
coach Jerry Sandusky’s abuse of young boys and the poten-
tial cover-up by top Penn State officials.

These events certainly were distracting. But they also
were instructive, as I experienced the challenges of dis-
pute resolution. I was in the midst of a major conflict, but
without meaningful voice. I was one of the faculty’s most
productive and cited researchers, but because I had cho-
sen to remain in Carlisle, I was stereotyped as insufficient-
ly focused on achieving a world-class profile for the law
school. Ironically, for a time, I lost my own self-determina-
tion. At various points during those years, I proposed that
Penn State bring in outside neutrals—mediators, facilita-
tors, whatever—to help us work through our issues. That
never happened, which was also instructive.

In retrospect, I see that much of the turmoil was prob-
ably the inevitable result of merging two organizations
with different cultures and different hierarchies. Just as
a human being has to go through the awkward stage of
puberty, Penn State Dickinson had to go through a painful
period of adaptation. It was made worse, though, by Penn
State’s decision to create two locations, one in the favored
spot on Penn State’s flagship campus aiming for global
impact, the other located on a satellite campus presumed
to be focused primarily on teaching local students. The
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structure and stress almost inevitably resulted in competi-
tion and even warfare.

At about this same time, I had also become distressed
over the direction that the dispute resolution field was
taking, especially in terms of arbitration, as that process
became more of a business and less of a calling. Increas-
ingly, dispute resolution organizations were working with
companies to insert mandatory pre-dispute arbitration
clauses into take-it-or-leave-it contracts and thus force
consumers and employees to waive their right to go to court
or join a class action. The Supreme Court was encouraging
this abandonment of the courts through a series of cases
declaring a federal policy supporting arbitration.

Like mediation, arbitration originally was created as
an act of party self-determination. Disputing merchants
preferred to have their contract disputes decided by one of
their own, rather than a judge. But an arbitration clause in
a contract negotiated at arms-length between two sophisti-
cated businesspeople is quite different from an arbitration
clause hidden in a form contract between a company and
one of its consumers or employees. I began researching
and writing on this topic, with a focus on procedural due
process, structural bias, and dispute system design.

I was also elected to the council of the ABA Section
of Dispute Resolution and in 2010, began working with
several colleagues, including Lisa Amsler, Homer La Rue,
Larry Mills, and Tom Stipanowich, to organize a series
of roundtables on consumer and employment arbitration
that would involve all the different stakeholder groups. We
hoped that developing relationships, sharing information,
and identifying issues would create some opportunities to
“move the ball forward.” Indeed, our consumer arbitration
roundtable informed some of the research later conducted
by the Consumer Financial Protection Bureau (CFPB) as
it decided whether to bar mandatory pre-dispute arbitra-
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tion clauses in consumer contracts for financial goods and
services.

Once again, I was playing the role of dispute resolu-
tion advocate while also critiquing a process. I became
chair of the section in 2016 and very much wanted this
leading dispute resolution organization to play a catalytic
role, to protect the integrity of arbitration by limiting the
use of mandatory pre-dispute consumer and employment
arbitration. Many within the section supported such a
position. But many others felt that arbitration was being
unfairly maligned, and some urged that they did more as
arbitrators in debt-collection matters to ensure fairness
to debtors than courts would have. Ultimately, the section
supported ABA policies critical of mandatory pre-dispute
arbitration in certain—but not all—sectors. The section
also gained permission from the ABA to submit comments
strongly supporting the rule proposed by the CFPB to
require reporting and transparency regarding the use and
results of mandatory pre-dispute arbitration.

Before this, I had not thought a lot about the need for
more transparency regarding institutionalized dispute
resolution. But it makes sense. The outcomes of private
arbitration receive expedited judicial enforcement—thus
borrowing the coercive power of the state. There should
be transparency regarding the numbers of cases going to
arbitration, the parties involved, the neutrals serving as
arbitrators, the parties’ perceptions of the fairness of the
process, and the outcomes. The same is true for media-
tion, especially when it is imposed by the courts. Trans-
parency—regarding both arbitration and mediation—has
become my most recent focus in terms of scholarship, and
it dovetails with those urging greater attention to access to
justice, particularly as more people come to court without
lawyers or find themselves diverted to private dispute reso-
lution processes.
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In 2017, I also made another major transition. I retired
from Penn State Dickinson and joined the faculty of Tex-
as A&M University School of Law as professor of law and
director of the “Aggie” Dispute Resolution Program. It’s
been exciting to experience the rough-and-tumble, the
diversity, and the sense of possibility that exists in the
very large, very proud, and very “can do” state of Texas.
I am lucky to have a wonderful group of colleagues in the
Dispute Resolution Program, each with one foot in dispute
resolution and the other in a substantive area of law or
practice; lucky to be at a law school that requires all its stu-
dents to take a course in dispute resolution and regularly
integrates negotiation, mediation, arbitration, and dispute
resolution skills into substantive courses; lucky to be in a
state that has fully endorsed court-connected mediation
and is now experimenting with online dispute resolution.
And T am most lucky to have a supportive husband and
family collaborating with me in this latest adventure.

And what about those crosscurrents? I don’t think they
will ever be fully reconciled within me. I am one of those
people drawn to promising concepts: the mysticism of
Catholicism, the clarity of law, the possibilities in media-
tion if you listen for people’s underlying interests. But I am
sufficiently logical and realistic to acknowledge that these
promising concepts also need to fit within larger struc-
tures. Sometimes there will not be a fit. My hope is to help
with the times when a fit is possible, but only if we care
enough to work for a balance that will keep the promise
sufficiently alive.
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Three to Tango:
Reflections of a Mediator

By Johnston Barkat
¢

When India was partitioned in 1947, my mother was living
with her brother in Agra, India, and my father was living
in Sialkot, in the Punjab region, in an area that had become
Pakistan during one of history’s greatest mass migrations,
involving displacement of 15 million people and mutual
genocide costing the lives of more than one million peo-
ple. The effects are still felt in the region, with continuing
clashes over the disputed territory of Kashmir and lack of

Johnston Barkat is an internationally recognized expert in the field of
mediation and preventive diplomacy who also advises companies on cor-
porate social responsibility. He serves as the mediator for the International
Monetary Fund and previously served as assistant secretary-general head-
ing the United Nations Ombudsman and Mediation Service. At the United
Nations, he served as a moderator and negotiator to help achieve interna-
tional consensus to reduce hydrofluorocarbons, which was agreed upon in
October 2016 in Kigali, Rwanda. He also chaired the interagency effort to
develop a systemwide Mental Health Strategy and continues to serve on the
UN steering committee that developed a global action plan to reduce violence
caused by religious extremism. Barkat has taught negotiation and media-
tion at Columbia University and has had leadership roles in the Association
for Conflict Resolution and the International Ombudsman Association. He
is a fellow of the American Bar Foundation and also received the Front Line
Champion Award, presented to those who have made a significant impact
on the field of mediation and have helped others through their commitment
to the effective practice of mediation. He received his PhD from Columbia
University, an MPA from Pace University, and a BA from The King’s College.



152 EVOLUTION OF A FIELD: PERSONAL HISTORIES IN CONFLICT RESOLUTION

clear progress toward peace. In August 2018, Pakistan’s
foreign minister expressed that he was hoping for eventual
progress and resumption of peace talks with India, but
that “it takes two to tango.”

It was amid the post-partition aftershocks that my par-
ents married in 1955. Seeking a place to pursue education
and start their life together, my father ended up coming
to the United States in 1958 to study at Tennessee Temple
University. My mother, a nurse, sold her gold wedding jew-
elry—a big sacrifice from an Indian perspective—so that
my father could travel ahead to continue his studies and
establish himself in the United States. Eventually, when I
was 2, my parents moved to affluent Westchester County,
New York, where my father began teaching psychology at
a nondenominational religious college. This was where 1
eventually received my undergraduate degree.

Life and history did not place me in a clear identity
group. I cannot remember many other people of color
attending my largely homogenous school, and our town
did not have a significant Indian or Pakistani community.
While one might assume that this made me feel like an out-
sider, I felt at home and at ease. After all, it was essentially
all T knew. In hindsight, the fact that my school had no sig-
nificant minority representation probably facilitated my
acceptance by others, who felt no real threat. As a result, I
felt as accepted, or not, as any other child would be in that
community and that school—on issues other than my heri-
tage or skin color.

Our family was Christian, and as a result I attended a
rather conservative college with separate male and female
dorms and prohibitions against smoking, drinking, and
even dancing. However, it was only about 40 minutes from
New York City, which clearly had more progressive and
liberal views of the world. Also, I was raised in a house
that was the home base for many guests and visitors from
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around the world, which helped introduce me to other reli-
gions and ways of life. An interest in different countries and
cultures was also sparked by travel with my family during
summers and my father’s sabbaticals. So even my conser-
vative religious upbringing—where litmus-test behaviors
such as drinking and smoking were frowned upon—was
continually challenged. Most importantly, making regular
trips to—and then living and working in—New York City
exposed me to a mosaic of people from all backgrounds
and reinforced my belief that no matter how different, peo-
ple can find ways to live as neighbors or even friends.

I think my ability to take pleasure in finding connec-
tion and commonality with people who differed along reli-
gious and racial lines might have been an important factor
in sowing the seeds that eventually drew me to mediation.
While pursuing a master’s degree, I met a classmate who
was preparing to become a mediator. I was re-evaluating
my career path at the time, and the idea of being someone
who bridged divides matched my abilities and resonated
deeply with my values.

My first mediation training consisted of a two-week-
end course designed to prepare participants to serve as
community and court mediators. Like most basic media-
tion courses, it laid out a series of moves to guide aspiring
peacemakers, like steps to a basic box-step dance, in the
framework of a two-party mediation in which both sides
politely follow those steps. Then, after a period of co-medi-
ation, mediators were launched into the courts and com-
munity to help provide a forum for the fair resolution of
disputes. Community and court mediation was like going
to boot camp. Cases involving all imaginable issues, people,
and temperaments were presented to a mediator who had
been shown the basic steps to a dance he hadn’t mastered.

I remember one of my first cases. The year was 1995.
It was late in the day, and I had been mediating for nearly
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two hours. The parties were a woman of color and a White
man, neighbors in a high-density apartment building in
Yonkers, New York. I envisioned a linear process: each side
would tell his or her story, and I would reframe the issues,
leading to a transformative problem-solving discussion.
But the case had taken an unusual turn since our last ses-
sion. The woman had found chicken bones and feathers
at her front door, and she was petrified. Trembling with
fear, she accused her neighbor in no uncertain terms of
placing a hex on her. The man unleashed his views about
her “Third World culture,” how she was “uneducated and
stupid” and a “hysterical woman.” She responded in turn.
Things quickly spiraled out of control.

While I did my best to hold the parties to the ground
rules and ask open-ended questions, I was not prepared
to handle the degree of offense and animosity between
them or their rapidly escalating emotions. There I was, a
relatively new mediator, trying to contain screaming par-
ties and dealing with issues of race, social status, power,
culture, religion, cultural beliefs, and sexism. The basic
introductory steps I had been taught to conduct a media-
tion seemed woefully inadequate for dealing with real life
heightened by conflict.

The situation reminds me of when I first tried dancing
salsa socially after only six months of lessons. As I watched
the couples moving smoothly on the floor, I realized that
the classes allowed me to replicate steps I had learned
but did not equip me to incorporate any artistry, style, or
improvisation into my movement. I was essentially robot-
ic in a situation requiring intuitive creativity. Mediators,
likewise, have to respond quickly and creatively to unpre-
dictable situations.

Having experienced the potential of mediation and my
own limitations, I realized that I wanted to learn more than
a few prescribed steps to the basic dance. I reflected that if
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I wanted to be a more effective mediator, I needed to learn
why people fight, what their defense mechanisms are, what
makes people intractable, how their biases form, and what
draws them into destructive conflict cycles. Knowing that,
I reasoned, would enable me to find more creative ways to
extricate people from their conflicts and help them plot
new, more productive paths.

I ended up pursuing my doctorate in the social-orga-
nizational psychology department at Columbia University
and studying with Morton Deutsch. Deutsch, often cred-
ited as the father of conflict resolution theory, was the
director of the International Center for Cooperation and
Conflict Resolution at Teachers College. Mort was a skilled
mentor, and he treated students and colleagues alike with
respect and kindness.

My doctorate was structured in such a way that I also
had to qualify in a second academic area, so I studied in
the international transcultural department under my
other mentor, Gita Steiner-Khamsi. Through Gita’s strong
international experience, I deepened my understanding of
the transference of learning across cultures.

Guided by such mentors and a combination of both
areas of study, I became immersed in historical inter-
national case studies and experimental psychological
research that helped me deepen my understanding of why
people get into conflict, what barriers inhibit resolution,
and what role culture plays in the equation. For the first
time, I began to feel as if I could move beyond the basic
steps of the mediation dance to a more advanced level
where I could draw on deeper knowledge, improvise more,
and handle a broader range of more complex and unpre-
dictable cases.

At the time, I was working as an ombudsman at Pace
University, helping resolve conflicts involving students,
faculty, and staff. Apart from the usual academic and inter-
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personal conflicts, a university is fertile ground for almost
any conflict—not only internal ones, but political ones orig-
inating from as far as the Middle East.

In 2002, controversies erupted about the construc-
tion of a wall between Israel and Palestine, and through-
out the world groups polarized in support of, or opposition
to, the wall. I was asked to moderate a community town
hall meeting on the issue. Knowing how such meetings can
sometimes devolve into incendiary political statements
and verbal assaults with people demonizing those who take
other views, I struggled to come up with an approach to
allow voices to be heard, prevent escalation and violence,
and create conditions in which the sides might be able to
hear and perhaps learn from each other. I adopted a model
from Laura Chasin at the Public Conversation Project (now
called Essential Partners), who had long experience bring-
ing women together from opposing sides of the pro-life/
pro-choice debate in Boston. Laura and I had frequently
discussed her work, and I was intrigued by how we might
use elements of her model in such a potentially volatile sit-
uation (Chasin, Herzig, Roth, Chasin, Becker, and Stains,
1996).

On the day of the event, in addition to local partici-
pants, protesters representing both the Israeli and Pales-
tinian perspectives, all of whom felt passionate about the
situation, were bused in. Once inside, participants self-
segregated, sittings on opposite sides of an aisle, much like
the relatives of the bride and groom at a wedding, to hear a
panel present different views of the conflict. An open town-
hall-style time for questions followed the presentations. I
asked the participants to avoid making political state-
ments, frame their contributions in the form of a question,
ask what they were genuinely curious to learn from the
other side’s perspective, and be mindful of time to allow
as many people as possible to participate. When introduc-
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ing the method, I explained that the idea was not to quash
the passion of viewpoints but to channel it toward produc-
tive communication so people could not only express their
own concerns but could genuinely hear those of the other
side. As participants approached the microphones with
their index cards, staff from my office helped them frame
their questions, and then each participant had a moment
at the microphone. Throughout the event, I tried to keep
the group focused on the core issue from the questioner by
reframing the essence of their concern.

I don’t claim the process worked perfectly—it was a
tense meeting. The discussions were sometimes heated,
and the arguments were strong, but we got through the
event with no violence, minimal grandstanding, and per-
haps even a little learning. Later, we were asked to repeat
the event, which gave us an opportunity to try to refine the
approach.

Regardless of what method we use to mediate or mod-
erate conflict, understanding more than the basic steps of
mediation is critical. We need to understand at a deeper
level what dynamics and processes create conflict or inhib-
it their resolution so that we can choose the right tools and
process for each conflict. A process that helps participants
frame their questions on index cards may work in a public
dialogue hosted by a US university but may not be the right
strategy with two neighbors from a high-density housing
project in Yonkers who are screaming at each other. With
experience and a deeper study of conflict and its resolu-
tion, mediation improvisation and artistry became easier
to incorporate in meaningful and effective ways, providing
me with the agility to respond both substantively and cre-
atively but with consistent results.

As I continued to hone my craft, I found myself
increasingly mediating at the intersection of culture and
religion. Life also brought these lessons home in very real
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ways during that same time. The period after the attack on
the World Trade Center on September 11, 2001, was a tense
time for the world. It also became a time I first felt a sense
of dread about the violence that can erupt in the after-
math of such events. People were expressing their outrage
to anyone who looked remotely “Middle Eastern,” and the
verbal and personal attacks were escalating. My fear was
not for myself. I was keenly aware that my young daugh-
ters, despite the Germanic features of their mother, also
inherited South Asian coloring and the features of my side
of the family. With every incident I read about, I became
more and more concerned and aware how vulnerable they
were to the potentially displaced anger from all of those
who felt violated by the attacks. Walking down the street
with them became an anxious experience for me inter-
nally, while I struggled to maintain a lighthearted facade
for my daughters. This experience sometimes resurfaces
when I am involved in mediating conflicts involving direct-
ed anger and hatred toward cultural, ethnic, or religious
groups. It gives me a very personal touchstone to empa-
thize with such situations, which can often start with small
incidents and escalate quickly.

Years later, having accrued experience with hundreds
of cases as an ombudsman as well as a court and commu-
nity mediator, I ended up working for international orga-
nizations such as the United Nations and the International
Monetary Fund and mediating for related agencies, eco-
nomic commissions, peacekeeping missions and programs
such as the UN Environment Program and the UN Office
on Drugs and Crime. Accordingly, mediation practice
regularly involved people in different countries and often
from different religious groups or ethnicities.

The role of religious and cultural identity was strik-
ingly clear in a challenging mediation I conducted in South
Central Asia. In the spring of 2013, I was approached about
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alongstanding, seemingly intractable conflict among about
70 people in a politically sensitive and volatile region of the
world. The nationals of the country were at odds with the
local leaders of an international organization who were try-
ing to implement changes that were perceived to infringe
on rights long enjoyed by the locals.

It was an intriguing proposition. The case had festered
for months, gradually worsening over time, with other res-
olution attempts proving futile. Anticipating that I might
spend some time in that region, I decided not to shave in
order to appear more familiar. Soon I had a salt-and-pep-
per beard that would make any Brooklyn hipster envious.
Eventually, arrangements were finalized for me to mediate.
After traveling halfway around the world by plane, Learjet,
helicopter, and finally, armored vehicle, I found myself in
one of the most dangerous places in the world with a seem-
ingly impossible task. Due to the volatility of the situation,
I was assigned a protective detail.

Fortunately, I had included one of my most senior staff
members on the trip, which cut the interview time with the
group in half. While the issues predictably involved people
feeling disrespected because they felt that their input and
views were not adequately considered, we soon found an
additional dimension. While most of the group were from
the same religion (Islam), they were divided along sectar-
ian, denominational, and nationality lines. What looked
from the outside like a homogeneous group with a common
religion from the same region could be viewed through
another lens as diverse, fractious, and potentially explo-
sive.

After interviewing each individual, we gathered about
25 representatives in a small conference room. The group
was tense, and several forcefully articulated their griev-
ances. At one point one of the men banged the table, his
body shaking, and yelled out that the object of his anger
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“was acting against the prophet and against Islam.” The
disputants were angry, and their rhetoric was escalat-
ing and tugging on religious trigger-terms. This was not
two neighbors arguing over noise and chicken bones. Out
of the corner of my eye I saw the hand of my protective
guard move toward his firearm. As the tension in the room
quickly escalated, my protector leaned toward me and
whispered in my ear, “Sir, it may be a good idea to leave the
room. They are getting too agitated.”

From his perspective he was right. I considered this for
a moment, though, and whispered back, “Not yet.”

Fortunately, I had more experience to draw on than
in my fledgling days and was able to engage in a constant
back-and-forth, ensuring that the representatives knew
I heard and understood them, validating their emotions,
and reframing their language and accusations in ways that
felt true to them but changed the tenor and focus of the
exchange. I knew better how to leverage the power of the
mediator and better understood how to distinguish those
moments that required a strong intervention from ones
that benefited from letting the parties vent. When their
anger needed to be aired, I was able to recognize that this
was a necessary stage to express their frustration before
more constructive stages could begin. And I also recog-
nized that there was an element at play where those desig-
nated as the negotiators needed to show their constituents
that they were committed to taking the opposition to task.
This was also done in a very specific cultural context with
its own norms. In that context, righteous anger and the
drama of the debate were a part of the negotiation dance.
Slowly the tension in the room began to diminish. In the
end, we were able to get the parties to redirect their focus
from the people across the table to the issues they were
frustrated by.
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The sessions continued for several more days and end-
ed with all parties signing a mediation agreement. I asked
them how they would seal an agreement in their culture.
They said first they would mark and seal the agreement
with a religious prayer and then they would sacrifice a goat
and prepare a feast to share together. I paused, struggling
to suppress images of a goat being slaughtered, and agreed
to their proposal. Fortunately, our helicopter had to leave
too soon for them to arrange the sacrifice, and the goat lived
to see at least another day. But we did mark the agreement
with a ceremonial prayer. That symbolic prayer became an
important part of the agreement, for in that moment the
conflicting parties who began with so much anger came
together united around their area of commonality.

Part of me is tempted to let the story end here, leading
a reader to believe that my mediation skills were excep-
tional. But mediation is also a great profession in which
to learn humility. I'll never forget the conversation with
a team of three representatives who approached me the
night before we reached that agreement.

“Sir,” they said, “We have watched you carefully and
thank you for bringing us this far in our negotiations. We
have agreed to resolve this issue if you think it is best.” And
before I could let any of this go to my head, they added,
“Because you have a white beard, in our culture this means
you are wise. Everyone has agreed to accept the agreement
if you think it is fair.” Nothing brings you down to earth
more quickly than being told that a mediation was success-
ful, in part, because your beard game was strong.

In this case, as often in my practice, I struggled to
adapt my Western mediation training to a culture that
understood mediation differently. As much as I tried to
minimize my role and have the parties negotiate their
interests, it became evident to me that they saw the media-
tor as similar to a village elder. In such situations, the elder
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might try to ensure that interests are expressed and met,
but ultimately the parties want the elder to approve their
agreement. In essence, this gives them permission to for-
give, to save face, and let go of the conflict. So finally, when
the parties had crafted an agreement that met all their
interests, they came to me and said it was acceptable—pro-
vided I agreed it was a good solution. After much internal
struggle, I told them what I felt it addressed and what I felt
might still need to be worked on, and then I indicated it
was a good resolution. It was all they needed to hear, and
they happily embraced their agreement. There are times,
such as in this instance, that people need permission to
move from fighting to détente. For the mediator, knowing
when and how to differentiate the moments when the par-
ties decide from those when the mediator directs or gives
permission can be critical. In this case I was looking for an
approach that addressed their interests while also finding
a way for them to move on from the conflict and save face.

In every case I mediate—whether successful or not—
I learn much about people who are in conflict, how to
improve my practice, and even a lot about myself. The focus
on myself as a mediator is not a self-indulgent exercise. The
process of self-reflection is a tool to sharpen my skills and
become a more effective mediator. When I co-mediate, I
always take time to debrief and seek feedback from my
co-mediator on what I could have done better. And when
I mediate alone, as is most often the case, I also frequently
survey participants and ask for feedback on what worked
and what could be improved in the process. Questions I
ask include whether the parties believed I was impartial
and whether they felt heard and respected. I seek to know
what helped move them toward learning about themselves
or the other party and what moved them toward resolu-
tion—or what created obstacles or impasse. And I often
reflect on what I was feeling during the session, what but-
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tons of mine were pushed, where I felt I was effective or,
more frequently, where I felt I could have done better.

One of the most important elements that helps me
be more confident in strategy development is grounding
my practice in theory and research about psychological
dynamics and group processes. From this body of knowl-
edge we know a lot about what keeps people from accepting
what would satisfy their needs; we understand the dynam-
ics of distrust and how individuals and groups repair and
rebuild breaches. Theory and research have been especial-
ly helpful in situations where a counterintuitive approach
might be called for. When, for example, is it better to refo-
cus a party on himself instead of the other side? What to
say in caucus, and what to say (or have them say) in front
of the other side? My approach is increasingly guided by a
better mix of instinct and learning-based strategies.

In almost every case I find myself incorporating social
psychology into my practice. Awareness of my presence in
a conflict draws me to research on social facilitation and
mere presence, which suggests that people’s performance
may be affected simply by the presence of others, and a
phenomenon like the Hawthorne effect, suggesting that
groups’ performances are enhanced when being observed
but may revert later.! These studies prompt me to use my
listening and acknowledgment of parties, my “presence,”
to better manage the mediation process. And when I sense
there may be deference to the mediator’s view, such as in
the complex case where the parties sought my view, I test
even more carefully to ensure that offers are genuine and
potential agreements are durable. Furthermore, know-
ing that objective self-awareness research has found that
people are more aware of how their behavior aligns with
internal values when seeing themselves in a mirror or
hearing their own voice guides me to use mirroring ques-
tions, reframing, and paraphrasing more intentionally.
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Likewise, reactive devaluation research shows the power
of the messenger over the message. This has guided me at
times to use shuttle mediation to allow proposals to be bet-
ter received than if delivered first by the other party. Attri-
bution error studies, which highlight how people attribute
their own behavior to external or environmental forces but
attribute the behavior of others to character, personality,
or internal traits, has also been a useful tool to help dispu-
tants reflect on judgments they may be making about oth-
ers and help them better reflect on their own actions. And
research on apologies and forgiveness helps craft genuine
statements of remorse that authentically repair some of
the perceived harm experienced by a grievant. This kind of
grounding in theory has provided solid steps that allow me
to more substantively and creatively find ways to enhance
my mediation.

If a new mediator is like someone learning steps to a
dance, the accomplished mediator is more like an Argen-
tinian tango dancer. Argentine tango came to me later in
life, after salsa and swing dance. Other than its obvious
sensuality, it did not initially appeal to me. It seemed slow
and a far cry from the overt energy and excitement of salsa
or swing. But in 2015, I was finally persuaded by instruc-
tors and friends to give it a try and began to see another
side of it.

It is the most intellectual dance I have discovered. In
tango, you don’t just walk up to someone and invite them
to the floor, as you might in other social dances. Rath-
er, you start with a mirada, a scan of potential partners
from across the room. If your gazes meet and are held for
a moment, then the invitation, or cabeceo, the slightest
nod of the head, is initiated and responded to in kind. The
leader then walks around the dance floor and approaches
the partner, who does not stand until she is sure no signals
have gotten crossed and the invitation was indeed intended
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for her. The dancers are expected to dance three short
songs with the same partner, a tanda, after which, during
a short interlude, the leader returns the follower to her seat
and the ritual begins again. If between any of the three
songs in the tanda the leader or partner does not want to
continue, he or she simply says, “thank you.” This can be a
way to express that the dance is not working for one part-
ner. These rituals involve subtlety and face-saving for both
partners and can be easily missed by a casual observer.

During the dance itself, a leader in tango—like other
social-partner dances—must navigate the floor to ensure
their partner and others are not injured and must be a
choreographer to initiate the partner’s moves. However, in
tango, the leader must always be aware of what foot the
partner’s weight is on relative to one’s own. You are leading
the movement of four feet.

This can work beautifully when both partners are
skilled and in synch with each other. However, there have
been times when I was paired with a partner who was at a
different level, or unable to maintain her own balance, or
was an excellent dancer who just didn’t connect well with
me. I recall one moment on a dance floor when my overly
ambitious partner made a slight misstep that brought us
crashing to the floor. I could have blamed her, but as the
leader, I was responsible for navigating the floor, regard-
less of her skill level or how she responded to my lead.

The mediator is like that leader in Argentine tango.
Essentially this means being fully and intuitively aware
of what is going on with each of the other parties—down
to the slightest, almost imperceptible, shift of weight.
Mediation, as in tango, requires that deep sense of mas-
tery of subject, artistry, and improvisation. It requires that
degree of intuitiveness. A mediator must sense the situa-
tion, but, more important, must know how to seamlessly
respond when the weight shifts occur, to guide the next
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steps toward something that advances progress. It can be
hard to perceive movement toward resolution from the
outside, but these elements of mediation have served me
well. However, unlike in tango, the mediator has the added
complexity of being the leader of at least two partners—the
disputants—at the same time. You are essentially balanc-
ing the weight and trying to coordinate the dance of six
feet. In mediation, it seems, it takes three to tango.

Not long ago I mediated a conflict at an international
school that involved parents on one side and school admin-
istration on the other. It was as intractable as any inter-
national political conflict I have mediated. After weeks of
meetings with lots of anger and frustration, I brought rep-
resentatives together for a joint session. With only 45 min-
utes left before the session began, I struggled as I reflected
on what might nudge these disputants toward resolution
when traditional attempts seemed to be failing. The attri-
bution errors were plentiful on both sides, and I sensed
that there was incongruity between their actions and their
shared values. These two theories, minimally, were at play,
and I needed to find a way to tap into their commonali-
ties to thaw the ice and find a way to have them human-
ize the other side and hold a mirror to themselves so that
they could ultimately communicate better. Then in a flash
of inspiration, I realized it was Valentine’s Day. I ran across
the street, got some heart-shaped chocolates from a drug-
store, and then laid out red construction paper, scissors,
markers, and chocolates at the spots of each representa-
tive. When they arrived, the sides did not make eye contact
with each other, and the mood was tense. After they were
seated, I told them that because it was Valentine’s Day, I
would like them to cut out hearts from the red paper. Then
I gave them questions I asked them to respond to on the
hearts. The questions included why they worked at the
jobs they did, what hopes they had for the children, what
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environment they ultimately wanted in the school, and
what ideal interaction they envisioned to work together.
As each one shared, many were moved to tears, and they
began to bond over their shared concern for the children
and the school. School officials heard how much the par-
ents had sacrificed for their children and how they cared
to help make the school successful, and parents heard how
the officials entered their profession because of their deep
love of children and commitment to dedicate their life to
improving education. It was a stretch to use this approach,
but I felt confident of my underlying strategy (my reflec-
tive questions) and in using the creative approach (having
them make hearts and articulate answers to the ques-
tions). It is also a technique that probably would not have
worked well in many of the international cases I have been
involved in. But it was the perfect improvisational catalyst
for these disputants.

It bothers me that many mediators are not well pre-
pared for complex mediations. Unfortunately, there is
no advanced education required of mediators to ensure
their continued and deeper learning or education in con-
flict resolution to sharpen and strengthen their practice.
Most additional learning is self-selected, and many media-
tors simply assume that their previous roles—as judges,
lawyers, or other professionals—will provide the neces-
sary skills. While skills from prior jobs might sometimes
be useful, many times mediators are caught off-guard by
situations in which their professional training does not
help them develop a deep understanding of the causes or
provide clear guidance toward a particular strategy to fit a
specific case.

I also believe that the best mediators learn the subjects
of the cases they handle, even if that requires a deep-dive
crash course in preparation. I recall cases where I had to
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immerse myself in new subjects in science, employment
law, intellectual property, or trademark patents.

One of the most memorable cases involved facilitating
a global environmental agreement at a time when coun-
tries were at an impasse on how to phase out hydrofluo-
rocarbons (HFCs). When first approached, around 2014,
I recall feeling completely out of my element because I
knew none of the technical details of this complex issue.
HFCs are what make our air conditioners cold, but they
also have some unfortunate environmental side effects
that have prompted a global call to find alternatives. This
dispute had many elements, from concerns about fairness
and cost to developing countries that would be required
to change their technology to the effectiveness of replace-
ments, since the existing HFCs worked well in countries
with high ambient temperatures. Between sessions I would
try to immerse myself in information about the relevant
science, technology, and a host of related issues. It was a
dizzying experience during which I learned more than I
ever wanted to about refrigeration and the environmental
impact of how we cool our homes and workplaces. In 2016,
after two years of work, while still swimming a bit out of
my scientific depth, I was able to sit with environmental
ministers from participating countries and probe with
somewhat reasonably intelligent questions that reflected
a basic understanding of their complex, and often techni-
cal, concerns. The ability to immerse myself deeply in new
spheres of learning is one of mediation’s great charms.

Mediation can sometimes appear deceptively simple to
those who do not do this work. However, in my experience,
the ability to find the thread that leads to resolution from
a tangled web of conflict is not easy. When it works well, it
can transform. And when it doesn’t, it reminds me that I
still have much to learn.
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Nevertheless, my practice continues to mature, and
from each case I reflect on, I develop more options for the
next. My early cases found me in reactive mode, driven
by the parties and responding frantically to each change
of direction. Over time, with the acquisition of experi-
ence and intentional study of the field, I was able to bet-
ter ground my practice in research and theories. As my
grounding deepened, I was able to see the possible spaces
for more flexible approaches that provided the creativity to
pivot and improvise in the most complex cases. I no longer
focus on the basic steps to the dance. They are certainly
still there and foundational. But now I can take joy in the
artistry, improvisation, and creativity that I can incorpo-
rate into challenging mediations.

These days some of my greatest joy also comes in pay-
ing forward the example of my own mentors who guided
me both professionally and academically. Their openness
to seeing and nurturing talent in their students or employ-
ees is a lesson I have not forgotten. I have tried to contin-
ue that legacy with students, interns, and staff who have
worked with me over the years. Their successes, and there
are many, are ones I celebrate and take pride in. They
inspire me to continue to take on interesting and challeng-
ing work—and to partner with them as I do so.

Beyond the challenge, I also find the work to be deeply
satisfying and meaningful. It is work that at its best guides
disputants to resolve conflict, rebuild relationships, learn
new skills, and reflect on themselves. And it is work that
has allowed me to step into breaches and brawls and help
restore a measure of mindfulness and peace to moments of
chaos. I have learned much about people but, more impor-
tant, as I have reflected on my own role as a mediator, I have
learned more about myself. If you ask those who know me
best, you would probably hear that I am a bit more patient,
a better listener, less judgmental, and more forgiving than
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I was earlier in life. The professional lessons of my craft
have influenced who I am and how I move in the world.
And it is through this work that some of my deepest and
most meaningful moments of personal growth continue.

So the profession I ended up choosing because it
embodied my values has not only found some small ways
to make the world a little better for my children but has
made me a bit better for the world. I often tell my daughters
that any path they choose in life is fine with me, as long as
they try to remember three things: do something you love,
treat others with respect and dignity, and leave the world
a little better than you found it. In mediation, I have been
blessed to have found such a calling.

Notes

! The phrase “Hawthorne effect” has its origin in studies conducted in
the 1920s and 1930s at the Hawthorne Works, a Western Electric factory
outside Chicago. The Hawthorne Works had commissioned a study to see
whether workers would be more productive in higher or lower levels of light.
The workers’ productivity seemed to improve when changes were made
but slumped when the study was over. Subsequent analysis by Henry A.
Landsberger suggested that the productivity increase happened as a result
of the motivational effect on the workers due to the interest being shown in
them by the presence of the researchers.
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A Sort of Career

By Chris Honeyman
¢

A book about careers in mediation inherently invites some
introspection from a contributor. And the concept of a
career rattling around in the minds of most readers may
be one that is relatively logical. In this conception, one
starts a professional career as a result of detailed post-
graduate study of relevant material, with successful pas-
sage through some kind of relevant academic institution
culminating in a suitable degree (in our field, typically a
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law degree or a PhD in a social science, with some rather
alarming people having achieved both). The career itself is
then a canny progression through some kind of ladder of
promotion, with just enough lateral or other unexpected
jumps to keep things interesting. I regret to say I have none
of these elements.

I've long had a vague conception that I have had two
quite different careers as a mediator. Writing for this book
has pushed me to make that more explicit, to myself as
well as to a reader. In these terms, the “first career” con-
sisted primarily of lots and lots of real live cases. About
half of these were not nominally “mediation” cases at all,
but since I always tried to settle arbitration or adminis-
trative law cases and was fairly often successful at that, I
have never made a sharp mental distinction as to what the
real work was based just on what the file number said.' The
vast majority of my “straight” mediation cases, meanwhile,
have been fairly typical labor-management disputes, pre-
dominantly in the public sector. From the parties’ point of
view I was essentially interchangeable with peers who were
also mediating every week in similar cases. Later, my more
practical work shifted toward consulting, but that element
ramped up only after I had already been a full-time practi-
tioner for 25 years.

My attitude to this work, however, was definitely not
interchangeable with my peers’ my real interest was else-
where, not centered in the cases at all. I was basically doing
the cases because (a) for reasons below, they were my
entree into trying to understand a bunch of societal forces
that seemed to me worth an effort, and (b) I had to make
a living.

A Practical Life

My attitude toward a career may be peculiar, but at least
I came by it honestly. In my family, going back at least a
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couple of generations, I can find hardly anybody who has
had a career according to the standards above, though they
have often had interesting work lives. Nothing in my family
history programmed me for programmatic success, in any
field. So it’s entirely appropriate that I encountered media-
tion while avoiding two other careers.

One was as a lawyer. There was family pressure on this,
starting in London, where I grew up and where it took the
form of encouragement to become a barrister (rather than
a solicitor). The pressure centered on taking up an occu-
pation that promised some degree of predictability and
a decent living. I was unmoved, for reasons that may be
entertaining but will not fit the space constraints here. The
other was as a scholar. I was an undergraduate at the Uni-
versity of Chicago, then as now a sort of production facility
for new academics. The concept that someone might the-
oretically want some other kind of career barely entered
those cloistered precincts. I assumed upon graduation that
I was doomed to become a political scientist.

I had enough respect for the brilliant members of that
discipline I had already encountered to doubt whether I
was their future peer. Yet none of them seemed to have a
persuasive explanation for the central questions then on
the undergraduate mind, which revolved around why we
had to have Richard Nixon as president and why we had to
be in Vietnam at all. And I was uncomfortably aware of the
trenchant comment in David Halberstam’s book The Best
and the Brightest, looking around a roomful of Kennedy’s
advisors, that nobody in the room had ever run for sher-
iff (Halberstam, 1972). I thought at least I could avoid that
kind of error. I resolved to try to get myself some sort of job
at the sharp end and try at whatever junior level to actually
govern somebody for a few years before training “properly”
in political science. To me, this meant applying to join the
federal civil service.
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Luck enters here. When I graduated, I pursued my
then-girlfriend (and now wife) from Chicago to Milwaukee,
where she at least had a job and I was no more unemployed
than I would be anywhere else. I took the federal entrance
exam, did OK, and checked out the local offices of various
federal agencies. There were not many, because there were
huge regional offices of everything in Chicago, only 9o
miles away. But the National Labor Relations Board had
a full-scale regional office in Milwaukee, to cover Wiscon-
sin as well as the Upper Peninsula of Michigan, because
otherwise the Chicago and Detroit offices would have been
unmanageably large. I interviewed there. The person inter-
viewing me was one of the few Black professionals I had
seen in the federal offices I had visited (this was Milwaukee
in 1972, remember), and he had been promoted to a posi-
tion of some consequence, as the compliance officer—i.e.,
the hard-nose who goes after repeat violators of the law.
So I thought it was interesting when he appeared for the
interview with an Afro out to here and a zoot suit.

This was promising: it suggested that the NLRB was not
a typical federal agency. The interviewer also laid emphasis
on the fact that the NLRB’s field professionals, even at the
most junior levels, had labor-law alleged-violation cases of
their own to investigate, and in union representation mat-
ters, ran their own hearings as well as on-site elections.
This, moreover, involved an array of every kind of industry
that was “in commerce” (the standard for which was low
enough that it could be met by a large gas station). This,
too, was promising: it suggested that I would be working
with (and studying) a pretty diverse cross-section of the
society and the economy.

I concentrated my efforts thereafter on the NLRB. I
offered to work in any of its 30-plus regional offices, with
very few exceptions, one of which was Detroit. They offered
me a job, in Detroit. I took it. In one of many career ironies,
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I thus learned to practice law without a license; or at least,
to apply labor law as a neutral, including conducting my
first federal hearing at the age of 24.

I would have conducted that first hearing at 23 if I had
not discovered I was reasonably good at mediating cases
so they did not have to go to hearing. At this remove, I
hesitate to speculate on why I developed quite early on a
good record at settling cases. Perhaps it had something to
do with conspicuous interest in hearing what everyone had
to say—for which I deserve no credit, since it fit my under-
lying (and undisclosed) reason for being there. I deserve
no credit for the second quality—conspicuous neutrality—
either, since my neutrality could reasonably be seen as the
product mostly of indifference to labor-management rela-
tions. Indeed I was probably the rare NLRB hire who had
not only not majored in any related subject but had never
bothered to take a single course in it. The self-confidence
(or at least the ability to fake it) gained from having been
born in one capital city and having grown up in another,
with sophisticated rhetorical combat the default mode at
family dinner parties, also helped. In Detroit, I felt up to
the challenge of dealing verbally with just about anybody.

So I learned the law by learning the law, following
the famous formula; and though I never found the law to
be something I particularly wanted to pursue, legal work
pursued me, for more than two decades in all. (Without
a whole lot of enthusiasm, during about one-third of my
work time in a later job I served as an administrative law
judge. For 19 years.)

But to be out and about with the parties, investigat-
ing cases, hearing the stories that the parties and their
witnesses told me—many of them true!—and then try-
ing to settle each case rather than have it go to a formal
disposition: this was entertaining, and much of the work
was mediation, no matter what the agency called it. The
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mediation aspect was especially fun because it allowed for
applying some creativity and responsiveness to the parties’
peculiar (sometimes very peculiar) circumstances, which
the legal solutions definitely did not. The work also usefully
involved learning something about the world beyond the
federal government. The life and times of the people who
managed, worked in, and fought each other in meat-pack-
ing plants, retail stores, hospitals, trucking fleets, and lots
of other places—even all the department chairs of a liberal
arts college, once—leavened the central element of heavy
industry. For an education in the basics of conflict and how
it’s handled, I could have done worse.

Yet the point of this analysis is, virtually no analysis
was involved: I was not organized enough to actually have
a plan, or a theory, much less a career in mind. I was just
putting one foot in front of the other. But in the way of first
jobs everywhere, I tired of this after a few years, and began
seeking alternatives.

The chief federal mediator in Detroit at that time
was David Tanzman. He was good enough to talk to me
and tell me how his profession worked, though he plainly
thought a fellow who came from the rule-oriented NLRB
was unlikely to make a good federal mediator. But his key
phrase, if it was intended to dissuade me, had the oppo-
site effect: “Mediation is the only profession that has no
tools, and no rules.” I was the child of a photographer and
a writer; grandchild of an actress; nephew of a Mississippi
towboat captain; and so on. An occupation that combined
a regular paycheck and health insurance (both of which I
had come to appreciate) with opportunities for creativity
seemed more promising than most.

I went off to pursue a job as a mediator elsewhere. I
found one, with the state of Wisconsin. And the next time I
saw David Tanzman he proceeded to prove his point. Back
in Detroit a year or two later for a conference, I ran into
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Mr. Tanzman in the hotel corridor even though I had just
seen his name all over the papers as mediating the city-
wide teachers’ strike, which had been going on for days.
This case was a big deal, because thousands of people stay-
ing home with their children disrupted production across
the whole auto industry. The union had offered to go back
to work if the employer agreed to refer all unresolved con-
tract items to binding arbitration. But the publicly elected
school board was damned if it was going to turn over its
authority to some unelected arbitrator.

I approached Mr. Tanzman with all the deference cus-
tomarily given in labor relations to persons of authority
and seniority: “What the hell are you doing here? Youre
supposed to be working.” He was good-humored: “Oh,
we're done for now. They're going back to work tomorrow.
It’ll be in the papers tonight.”

Based on the last public positions of the parties, I
expressed surprise. Mr. Tanzman beamed: “They’ve
agreed to binding mediation.” Now the arbitrator in me
was more than surprised: “That’s a contradiction in terms.
It can’t exist!” His reply was “It does now!” (Anecdotally,
I'm informed that some people today treat that as a term of
art, describing a particular kind of practice. But that was
the first I, and to judge by Mr. Tanzman’s evident pleasure
at his ingenuity, anyone else, had heard of it.)

No tools, no rules indeed. That moment has come back
to me many times since, when I've been confronted with
parties who could not be persuaded to do anything that
had the remotest connection with logic. On those occa-
sions I've tried to honor his wisdom.

I arrived at the Wisconsin Employment Relations
Commission in its heyday. The year 1978 represented a
sea change in the agency’s domain: new legislation had
suddenly given rural public-sector unions real power; the
legislature knew this was coming and actually funded the
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agency to double its staff. All the new hires were desig-
nated mediators by job title, but it’s far from irrelevant to
my “mediation career” that the job was never more than
roughly half mediation, and that’s if you count mediat-
ing cases that started out with quite a different kind of
docket number. The administrative-law work represented
a promotion compared to the role I had held at the NLRB
but was conceptually related. The arbitration work was
more fun because it allowed for more variation in style to
accommodate the parties’ realities, and it was surprising-
ly autonomous by comparison with the legal role. It was
also entertaining that, then as now, there were very few
29-year-old labor arbitrators around. (A good 15 years later
I complained once to one of the best-known arbitrators in
the United States that most of his peers still regarded me
as a young pup. He replied that they still regarded him as a
young pup. He would then have been a bit over 60.)

But the mediation work was the most creative part of all,
and the part I enjoyed most. Along with my equally junior
colleagues, I was out six or seven nights a month, gener-
ally to hamlets on back roads and generally till way after
midnight, mediating between extremely liberal teachers’
unions (or rural county-employee unions) and extremely
conservative school boards (or rural county governments).
The new legal structure banned strikes but allowed either
party to force the other into package-final-offer arbitration.
A burst of game-playing and strategic creativity on both
sides promptly ensued. Our elders and betters had learned
mediation when final-offer arbitration was available only
to big “bargaining units” such as the Milwaukee police, and
told us the great thing about it was that the parties hated it
because of the loss of autonomy involved—so the threat of
final-offer arbitration worked like a charm for getting them
to be realistic enough to settle.
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We new mediators had a different experience: we found
ourselves in tiny places where there were no rewards on
the public-employer boards for saying yes to the unions.
Militancy on the union side meanwhile reflected years of
hearing “Our position is no to everything” (the verbatim
response of at least one employer I remember from that
era). In our junior but, we thought, more situation-specif-
ic view, the parties loved the opportunity to grandstand,
almost as much as they loved the opportunity to blame the
result on an unelected arbitrator. So getting them to actu-
ally agree on a contract involved a lot more creativity than
we had been led to expect. This learning helped develop
skepticism toward the received wisdom of our field, which
in turn paid off not only in my approach to subsequent
writing about principles of mediation ethics and qualifica-
tions and so on, but even before that—especially the first
time I had to decide a case that challenged all the accumu-
lated “knowledge” of my field. More on that shortly.

Within a few years, however, I had learned the job. My
mediation track record was considered at least adequate,
my contested-case decisions ditto; and in contrast to some
of my peers, my decisions were almost always on time. In
short, the job was no longer a huge challenge and I was get-
ting a little bored.

A novelty offered itself: a tiny Wisconsin state envi-
ronmental agency had recently been set up to handle the
increasingly difficult problem of starting new landfills
without triggering years of NIMBY disputes. Borrowing
concepts from Wisconsin labor law, the enabling statute
required negotiations between the landfill operator and a
committee of affected local governments, with final-offer
arbitration at the behest of either party if the other proved
unreasonable—but also with a legal process available, one
that could result in obliterating one party completely if
they did not negotiate. When the agency got its first case
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of the legal-challenge type, it had no staff member who
could conduct the hearing and issue a proposed decision.
They asked if they could borrow one of ours, ad hoc. The
commission offered the case to the staff, with the proviso
that the person taking the case would not be paid extra—
and there would be no corresponding reduction in regular
caseload. No one else on the staff was bored enough to take
that deal, but T was. The case became my introduction to
“context matters.”

It took me many more days than my usual to write that
decision.? Not just in the state but nationally, this was a
“case of first impression,” as far as I was ever able to find
out—and my attempts to apply the superficially analo-
gous reasoning and precedents in labor law failed a basic
concept of workability under these new circumstances. I
wrote, after all, as a by-now experienced mediator who
had often had to navigate the real world of bargaining. So I
found myself laboriously writing my way around the labor
law “precedents,” meticulously parsing the history back to
1935, and articulating why I felt the apparent precedents
did not apply. I issued the (proposed, but public) decision
with some trepidation and awaited the inevitable appeal
from the losing party and the probably scathing disposition
of the Waste Facility Siting Board (an august body whose
members were appointed directly by the state’s governor).

And it sailed through. “Of course that’s how it has to
work” said the board’s sole professional staffer, when I was
later free to talk with her about the case. I went on hear-
ing and proto-deciding the occasional case for the Waste
Facility Siting Board for several more years. But it was this
first case that forced me not just to grumble (as in our ear-
ly mediation experience) but to articulate in writing that
what my peers and I had been told by our superiors was
eternal verity was so until just one or two of the param-
eters of circumstance changed.
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The discovery that I could write in this vein and sur-
vive led quite directly to my first academic writing. And
though almost all of my subsequent writing has been on
mediation or negotiation rather than law or arbitration, it
was the fact that I had a job that mixed all these functions
in any given workweek that made writing seem a natu-
ral extension of my mediation role. In turn, many years’
rapid switching between neutral roles has made each type
of work inform the others, so I am more likely to this day
to perceive commonalities and overlaps than hard distinc-
tions between these forms of work.

A Practitioner Starts to Theorize

About the same time as the case just mentioned (i.e., 1984),
the then-Society of Professionals in Dispute Resolution
(SPIDR) attempted a code of ethics for mediators across
our increasingly sprawling field. The code, as initially
drafted, was influenced by the perceptions of some lead-
ing family and environmental mediators, and set terms for
what a mediator should do that included notions such as
a mediator’s responsibility to balance power between the
parties where it was drastically unequal and a mediator’s
duty to go find parties of interest who did not seem to be
represented. Power-balancing and hauling in unrepre-
sented parties were things my labor mediator colleagues
found unethical. In our world, one operative phrase was
“the lion’s share goes to the lion.” And to us, employees who
did not think the union represented their interests had the
right to try to organize a new union or to vote the union out,
or alternatively, to get political within the existing union
and try to replace its leadership—but no right to intervene
at the bargaining table otherwise. A schism was threatened
in a profession that had barely formed as a profession.
Emboldened by my practical case decision on “context
matters,” I wrote a couple of papers about biases and other
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ethical issues in mediation, arguing in part that in so
diverse a field, a principle of disclosure (rather than more
specific ethical commands) would be the only workable
basis for such a code. I was slightly surprised to find the
papers accepted for publication.? The SPIDR ethics code,
when completed shortly after these articles were pub-
lished, also shifted in the direction of disclosure as the core
ethical principle—though it contained no cites, so I cannot
claim to have been influential in the matter. However, the
combination of circumstances encouraged me to tackle a
new problem.

Back at the shop, trouble had been brewing for a while.
As noted already, and uniquely among our peer agencies
around the country, every staff member was expected to
serve as an arbitrator and an administrative law judge in
addition to mediating. This meant the agency had to have
people who could not only keep a roomful of factions work-
ing together but write intelligible decisions when media-
tion was not going to work. The agency paid badly, and
the night-after-night mediation work, with limited pro-
motion opportunity and no compensation for overtime,
took a toll. Almost all my contemporaries were lawyers
who were readily employable by management- or union-
side law firms. There developed a high level of turnover.
But not all their replacements were of equal talent at our
specialized work, despite good records in law school and
in their prior employment. The agency discovered the hard
way that it had hired a clutch of mediator-arbitrators, some
of whom did OK with the parties but seemed unable to get
a coherent decision together, let alone get it out the door
on time, and some of whom could write OK but could also
meet extensively and earnestly and kindly with parties in
mediation without anything much happening.

By that time, I had been appointed to a semi-super-
visory role with an urgent current assignment to try to



A SORT OF CAREER 183

retrain several of our newer hires. I proposed to the agency
chieftains that I actually study mediation and try to figure
out what we were doing wrong in training. They agreed,
though of course with no reduction in my caseload.

I started by scheduling myself to take two weeks of
experienced-practitioner summer crash courses at Har-
vard Law School, largely because I had heard of the Pro-
gram on Negotiation’s use of role-plays in training and
wanted to learn how to design them. I took the opportu-
nity to go and talk to two of the most famous scholars our
field had produced, then or now—Roger Fisher and Frank
Sander. I explained my agency’s practical problem and
asked them how one might go about responsibly studying
how mediation actually worked. They considered the prob-
lem—and said they had no idea.

I found this oddly encouraging: if they had no idea,
this meant (to me) there was no set methodology, which
meant (to me) I could invent my own and not be clearly
wrong from the outset. No tools, no rules, why not? Of
course, it did not occur to me to ask any of the esteemed
senior scholars in the Program on Negotiation who came
from disciplines other than law. Perhaps an economist or a
psychologist might have given me a different answer.

I did talk to an organizational studies scholar: Sander
said I might profit by talking to a younger woman who had
recently gotten her PhD at MIT by studying mediators at
work—Deborah Kolb. I followed his advice. I have asked
Debbie’s advice many times since and have profited from
it greatly. But Debbie did not tell me how to conduct the
study.

The study I actually concocted led to a lot of writing
elsewhere, and the details are not necessary here.+ What is
necessary to note is that the publication of the first resulting
article in the house journal of the Program on Negotiation
at Harvard became pivotal to my career, in two contradic-
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tory ways. I was a midlevel staffer at an agency that had a
definite pecking order. This had been tacitly acknowledged
to depend primarily on (a) one’s personal reputation with
repeat-player parties and (b) one’s professional adroit-
ness in managing political self-promotion in state govern-
ment while appearing devoutly nonpolitical. Publication in
a “prestige” venue was not within this scheme of things.
Plainly, it gave me a new source of some sort of influence,
but one that was hard for my superiors to gauge, let alone
re-establish their superiority over. Not all of them reacted
well. Perhaps this reflected the fact that unlike my three
earlier published articles that had passed without local
alarm, this one actually talked about our agency. Who was
I to dare to describe our agency’s functioning—even in
terms more flattering than otherwise?

Retribution followed promptly, though it proved more
comic than serious: I was informed that my use of the office
secretaries for typing these academic works was improper
and was henceforth disallowed. (This particular gambit
died of absurdity within a year.) But the palpable envy of
some (not all) of the people I had to report to, when this
paper was published in the Negotiation Journal, did not
go away. It became the first stone in a wall that eventually
separated me from them professionally to the point where
I had to leave. At the same time, that article became a turn-
ing point in a gradual process of developing credibility and
contacts among scholars, and eventually I gained enough
of these that I was able to construct a whole new career-
within-a-career.

There is a step-by-step quality to this which, if some-
one were to study it in retrospect, might look as if it were
planned. Thus, for example, talking with Debbie Kolb
about her first book and about my observations over the
time I was preparing a publishable version of my own
study led her to suggest that I join the Law and Society
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Association. I did, and after sitting in the back at two of
their conferences, decided it was time to introduce myself
properly. I thought a bit of research on researchers, done
“live” at their next conference, might be different enough
to interest them. A colleague from Wisconsin, Dan Nielsen,
was willing to play opposite me in a role play we concoct-
ed together; a federal mediator who was more research-
friendly than most, Christina Sickles Merchant, was
willing to mediate the case “cold” in front of an audience.
Now we needed researchers who were willing to put their
own perceptions of what was happening to the test, again
“cold” and in public. I was able to persuade four of the lead-
ing mediation researchers of the day to join in this effort
only because one of them—Debbie Kolb!—agreed first. The
others trusted her (they certainly had no reason to trust
me, at the time). The resulting sessions were, I think I can
honestly say, original, and they were videotaped. The Pro-
gram on Negotiation decided to sell copies of those tapes
and kept them in their catalog for 20 years.

I have met academics who became lifelong colleagues
after they bought those tapes to use in their own teaching.
Of the four scholars who had participated, I later worked
with three multiple times over many years (I would have
loved to work with the fourth, too, but she shifted her
research interests away from mediation). And some of the
people who formed the audience became colleagues later,
too. But I cannot credit myself with any foreknowledge or
even strategy here. One foot in front of the other. . .

At roughly the same time, however, the quality control
work that T had just published started to take off—first, in
the Commission on Qualifications that SPIDR had set up to
follow its Commission on Ethics, then, in a very practical
effort in the Boston courts. By the time the Boston effort
had succeeded, it became possible to mount a national
project, with me as laboring oar and general dogsbody and
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three nationally renowned public-policy mediators on the
initially small steering committee.5 Frank Sander served
as steering committee chair.

We had no idea then that what became known as the
mediation Test Design Project would run for five years or
grow to a cross-disciplinary and practically diverse steer-
ing committee of more than two dozen. In the event, the
project produced multiple publications including a full
special issue of Negotiation Journal (Vol. 9/4, October
1993), and had the side effect of introducing me not only
to an array of scholars in different disciplines concerned
in one way or another with mediation but to the entity that
was then the central funder of innovation in the field. I will
not belabor the point that after a few years of very tenta-
tive and economical funding of the Test Design Project,
the Hewlett Foundation very kindly proceeded to fund me
for a substantial, and increasingly well-resourced series
of other projects. These varied in topic, but all depended
on the ability to draw quite diverse kinds of professionals
into working together, and on mediating the inevitable dis-
agreements.

This kind of work became the center of my self-def-
inition as a mediator, and so it has remained, long after
the foundation declared victory for its conflict resolution
program and went home. But that project, together with
Hewlett’s insistence that it was working to build institu-
tions that could survive, not to fund individuals, also
taught me to build teams and work with ongoing institu-
tions. This counterbalanced my “cowboy” tendencies.

Technically, this “second” mediation career has mostly
been as a mediator of transactions rather than disputes. Its
overall objective is to help build up systems and structures
of conflict handling rather than to dispose of open conflicts
as such. In other words, I have been trying to get people
to work together, and sometimes build enduring relation-
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ships, who ordinarily would never have met each other,
let alone entered into multiyear projects together. I stayed
engaged in my original variety of mediation work for quite
a while; there were 20-plus years, all told, in which case-
handling remained my central focus. But as of this writing,
I have been in the field for 47 years. So, again in retrospect,
my self-image as primarily a case-handler accounts for less
than half of my time in this field. Another way of saying
this is that as “mediation career #2” gradually emerged,
the traditional cases began to fade in personal importance
to how I saw myself as a professional.

Mediating “Intellectual Transactions”

By the late 1990s, I had gone into private practice and got-
ten out of all my quasi-legal and most of my mediation
casework (and, in at least the first part, without regrets).
I went on arbitrating (at a lower cases-per-year rate) for
another 15 years or more and mediated those cases when-
ever the parties would let me, and enjoyed that. But over
time, that work, too, gradually faded in personal impor-
tance. Six years ago at this writing, I took my name off the
last panel I was on.

I might have remained in that whole line of practical
work as long as I did partly because something in helping
actual parties with concrete problems still resonated, but
certainly the fact that it was a part of my economic exis-
tence was a strong factor. In the several years since “the
numbers” showed that I really did not need that source of
income any more, I have not felt my sense of self to be suf-
fering any. (Full retirement could turn out differently, but
that’s a bridge I have not yet had to cross.) Meantime the
work I might characterize as “intellectual transactions” or
“systems and structures” continues to fascinate me.

The Theory to Practice project,® with its many subproj-
ects over five years, crystallized my approach to working



188 EVOLUTION OF A FIELD: PERSONAL HISTORIES IN CONFLICT RESOLUTION

with mixed groups of scholars and practitioners to produce
something new. Two subsequent long-term projects, each
of which took on a single huge topic, have become central
to this effort. Both have had a quality of intellectual inves-
tigation about them, as well as systems/structure building,
perhaps because you can take the kid out of the University
of Chicago but you cannot take the U of C out of the kid.
Both have also had long-term individual and institutional
partners—Andrea K. Schneider and Marquette University
for one project, James Coben (along with Sharon Press and
a rotating cast of others) and the Dispute Resolution Insti-
tute at Mitchell Hamline School of Law.

The first, the Canon of Negotiation initiative,” has been
the result of a whole lot of mostly academic colleagues
agreeing that we had yet to really try to integrate the wis-
dom of all of the many disciplines and practice specialties
that make up negotiation, and therefore mediation. A first
phase, 16 years ago and starting with 20 younger, “second-
generation” scholars and practitioners, found two dozen
subjects that were not being taught outside their domain
of origin—law, international relations, business schools, or
planning, or whatever—but should be. The second round
netted 80 such topics, from almost 30 disciplines and sub-
ject fields. By 2017 that 800-page text in turn had been
replaced—with two volumes, and 1,500 pages (Honeyman
and Schneider, 2017).

The other large-group project was Rethinking Nego-
tiation Teaching.® This set out partly to address the over-
representation of American ideals in the field and the
consequent failure in application of many of our teachings
when they became exposed to very different societies. So
the team structured that project around three meetings,
deliberately moving farther and farther from US culture;
thus Rome, then Istanbul, finally Beijing. In not much
more than five years this resulted in four books, several
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special issues of journals, and a whole lot of experimenta-
tion in teaching in multiple countries.

What’s next? Well, I have some ideas, and even plans,
but since this book is about the contributors’ personal
motivations and experiences, those are for another day
and a different venue. Here I will simply say that my per-
sonal enthusiasm for mediation has been centered in using
its skills to do something new. I honor those mediators, no
doubt the vast majority, for whom it’s all about the people,
whether defined as the immediate parties or in grander
societal or “bringing peace” terms. But I should acknowl-
edge that my own motivation is different, tied to the oppor-
tunity to work on something in which intellectual output
may have some useful practical consequences. If I had
arrived at my professionally formative early 20s at a dif-
ferent time, my attention might have been drawn by some
other line of work entirely.®

Thus it was a matter of luck, not talent, that I hap-
pened on mediation just as it was breaking out of its twin
straitjackets of labor relations and traditional diplomacy
and becoming applied more generally. It was luck that the
first mediator I met had so engaging a way of describing
his work, and luck that the agency that then hired me com-
bined sophistication and dysfunction in ways that encour-
aged new thinking. And if the field, like so many, had then
hbecome thoroughly developed and “routinized,”° I might
not have had enough fun with it to keep at it.

Or perhaps my personal motivation is not quite as
distinctive as I may think. I can remember exactly when
I first articulated a theory of how a mediator actually
worked. It was a summer night in 1985, three o’clock in
the morning, at an all-night coffee shop on the outskirts of
Stevens Point, Wisconsin. I had been observing one of my
colleagues mediating a labor dispute that night, the same
Dan Nielsen mentioned above. He was one of five media-
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tors—all of whom, I thought, were better labor mediators
than I was—who were part of the study I had concocted. He
asked whether I had any conclusions yet. I did. I laid them
out—or at least the first, tentative, incorrect-in-many-ways
oral draft. He considered this, and responded, “If you're
right about this, you’re going to take all the fun out of this
profession.”

His answer suggests something about mediators other
than me. My belated riposte is, “Oh, no, 'm not.” And on
behalf of all the creative colleagues I've worked with since
then to try to improve our understanding of mediation,
we’re not going to take all the fun out of this, either. There’s
still far too much doubt about what the right thing to do is
in any given circumstance; far too much room for creativ-
ity; and plenty of room, too, for personality and just plain
weirdness. With any luck at all, mediation as a field will
learn to do still better work for the parties and the public
than it already has, and with any luck at all, for the media-
tors ourselves, it will go on being, well, fun.

Notes

! In that, I was typical of my working milieu, so there was nothing distinc-
tive about my approach thus far. I have written elsewhere about the reasons
behind my then-agency’s peculiar habit of allowing or even encouraging
a case to mutate from an arbitration or legal case into a mediation; see
Honeyman 2006.

2 See Troy Area Landfill v. East Troy, “Selected (Public) Decisions,”
Convenor, accessed April 5, 2020, https://www.convenor.com/selected-
public-decisions.html.

3 Along with subsequent papers on the same theme, they are reproduced at
https://www.convenor.com/mediation-ethics.html, accessed April 5, 2020.

4 See “Key Publications,” Convenor, accessed April 5, 2020, http://www.
convenor.com/assessing-mediators.html; see also “Assessing Mediators: A
Bibliography,” International Mediation Institute, accessed April 5, 2020,
https://www.imimediation.org/practitioners/feedback-guidelines-review-
ers/.

5 Two of them, Linda Singer and Michael Lewis, were respectively also the
chair and a member of the SPIDR commission. The third, Howard Bellman,
is one of the contributors to this book.
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6 See “Theory to Practice,” Convenor, accessed April 1, 2020, https://www.
convenor.com/theory-and-practice.html.

7 See “Canon of Negotiation,” Convenor, accessed April 1, 2020, https://
www.convenor.com/canon-of-negotiation.html.

8 See “Rethinking Negotiation Teaching,” Convenor, accessed April 1, 2020,
https://www.convenor.com/rethinking-negotiation-teaching.html.

9 And in fact, in the months before fatefully taking the federal service
entrance exam, I had toyed with becoming a city planner, to the point of
writing up a theory of a new urban transportation system based on wide-
spread distribution of city-owned bicycles. (This went nowhere, of course. I
thought I had a solution for the inevitable theft problem, predicated on fleet
orders big enough to justify manufacture of a model on which no part would
fit any other type of bike. But a solution to the cost problem was decades
away, and as history has shown, depended on Internet billing; meanwhile
the vandalism problem self-evidently has yet to be solved.) I quit the urban
planning field before even starting in it, though: a few days at the field’s
main national conference persuaded me this was not going to be fun.

19 Routinization threatens, but has not yet taken over, perhaps partly
because of efforts to alert our colleagues to the threat. See “Penn State Law
Review Special Issue, Vol. 108, No. 1,” Convenor, accessed April 5, 2020,
https://www.convenor.com/penn-state-law-review-special-issue.html.
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We Can Work It Out

By Colin Rule
¢

“...there is no such thing as a conflict that
can’t be ended. Conflicts are created, con-
ducted, and sustained by human beings.
They can be ended by human beings.”
—Former senator and Northern Ireland
peace negotiator George Mitchell

When I was growing up, I remember encountering The
Morton Downey Jr. Show for the first time. The syndicat-
ed television program centered around Downey, an irate,
chain-smoking host in a cheap-looking television studio
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screaming at his audience and guests, generally working
himself into a frenzy of anger about whatever outrage or
hypocrisy was the chosen topic of the day. Downey would
stalk the stage, tapping his ashes into a large silver ash-
tray, occasionally blowing smoke into the face of one of his
guests in order to rile them up. He’'d accuse anyone who
made the slightest progressive argument of being a “pab-
lum-puking liberal” and would frequently interrupt others
mid-sentence by shouting “ZIP IT!” into their faces from
inches away. Often he’d urge his guests to fight with each
other on stage, even goading them on several occasions to
come to blows.

But the aspect of the show that really made an impres-
sion on me was the audience. His diehard fans referred to
themselves as “Loudmouths.” They loved everything about
Downey’s act. They'd bring homemade signs to his shows
with slogans urging Downey on, trying to draw Downey’s
ire so he could deliver them a personal dressing-down.
When Downey would go on a rant, theyd stand up and
cheer—almost like spectators at a professional wrestling
match. The camera would pan the faces of the smiling and
elated audience members (many of them young white men)
as Downey’s rants escalated and the veins popped out of
his forehead. They knew it was all staged (they must have
known), but they clearly loved it. In interviews, theyd
explain that they loved “The Mouth” because “he’s not
afraid to open his mouth ... he’s not afraid of anybody.”

For some reason, Downey’s popularity profoundly dis-
turbed me. I couldn’t take more than 10 or 15 minutes of
the show before I was extremely disquieted. What did it say
about human nature that this man had such an audience?
What was it about his absurd ranting that commanded
such attention? But because it fascinated and horrified me
in equal measure, I would flip over to it on occasion.
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To me, Downey’s ranting seemed like playing with fire.
I was raised as a Unitarian Universalist and from my earli-
est days was surrounded by the community at First Uni-
tarian Church in Dallas. I looked up to many of the adults
in that church and saw a future for myself in their lives.
Although Unitarianism is free from any prescribed belief
system, the principles undergirding the religion—such as
the inherent worth and dignity of every person; justice,
equity, and compassion in human relations; acceptance of
one another; understanding that everyone is on their own
search for truth and meaning; and the shared goal of a
world community with peace, liberty, and justice for all—
made an early and indelible impression on me. Downey
seemed to be entirely devoted to the opposite.

Unitarianism asks its members to figure out their own
faith. In response, as I crafted my personal theology, I had
little confidence that humans were anything other than the
smartest monkeys around. We're all riding this little blue
rock out in space for a fairly short period of time, trying to
make sense of our existence and bring some meaning to
our lives. We like to think of ourselves as reflections of the
divine—enlightened and rational—but any cursory obser-
vation of current events provided me plenty of evidence of
the limits of human enlightenment. People seemed to me
easily confused, manipulated, and set against each other.
My studies in school documented how hate and fear could
easily metastasize into nationalism, jingoism, and racism.
History offered a long parade of leaders who had appealed
to the devils of human nature to achieve their (often self-
ish) ends. But there were others who spoke to the angels
of our nature: the ones who led from love, which seemed
to me to be the one thing that made our lives have mean-
ing. T came to believe that there was no higher calling than
working to promote understanding, tolerance, empathy,
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and peace. We're all stuck on this rock together and none
of us can leave, so we had better learn how to get along.

When I was in eighth grade I wrestled with depres-
sion, and at one point it got bad enough that I dropped
out of school for a few months. In retrospect, I think I was
uncomfortable in my own skin, and it was making me feel
lonely and ostracized. But during this period I discovered
a new community on a local bulletin board system (BBS)
called “Eclectic.” This was long before the Internet, so to
access this community you had to dial up via a modem,
and there were no pictures—only text. I spent many hours
each day talking with my new friends on Eclectic about
politics, books, philosophy—really anything that captured
our attention. Eventually I asked my Mom if I could host a
party for my online friends at our house and she said yes,
not knowing anything about them but knowing I needed
some social interaction.

When the day of the party finally arrived, I was nervous
and excited. The first person who showed up was a 50-year-
old Vietnam vet named Ed who arrived on his Harley
dressed all in leather. The second person who showed up
was a local nurse in her mid-30s named Cynthia. The third
person was an engineer from Texas Instruments named
Don. Thirteen-year-old me was (understandably) terrified,
so after saying a quick hello I ran back to my room and hid
while my mother served iced tea to them in our backyard.
Eventually someone showed up who was sort of close to
my age (probably 15), and we hung out together until the
party ended and everyone went home. Then we all logged
onto Eclectic and everyone raved about what a great time
it had been. Remember, this was long before the Internet
was associated with cyberbullying, or child exploitation, or
racial intolerance. This community welcomed me at a time
when I didn’t feel as if I belonged anywhere. To a kid pain-
fully aware of his awkward appearance, the connections on
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Eclectic, which were intellect-to-intellect, felt almost more
genuine and more authentic than in-person connections,
inevitably influenced by first impressions around attrac-
tiveness and age.

By high school I had become a competitive debater.
I uncovered my skill in public speaking as my shyness
receded and my Eclectic friendships faded away, so by my
junior year I was traveling around the country to dozens of
debate tournaments, steeped in a community with its own
elaborate terminology and ruthlessly competitive mindset.
In a way, the debate community was similar to Eclectic,
because debate is all about your mind; it doesn’t matter
what you look like, as long as your brain is sharp enough
to make the winning argument. All the elite teams on the
national circuit spent their summers at various institutes
reading books, “cutting cards” (e.g., gathering evidence),
and educating themselves about every nuance of the select-
ed topic for the year, and I was no different. I gave myself
to it fully.

In debate you never know what side of the argument
youre going to be on. When you walk into the room, you
know the general topic (maybe improving water quality,
or improving agricultural yields, or improving retirement
security), but you might be put into the position of arguing
for (“political stability is good”) or against (“political sta-
bility is bad”) a proposition. The competition isn’t about
the truth, per se, it’s about who is the better debater. We
called debate “mental football.” The goal was to win, to be
more agile in your arguments, and to get the better of the
other side. The truth was beside the point.

I remember one debate round in New York City where
my opponents, an inexperienced team from Alaska, pro-
posed an expansion of funding for the Peace Corps. In
the first cross-examination I got them to admit that their
proposal would increase economic growth, so I spent the
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rest of the round speed-reading the various apocalyptic
scenarios that would trigger, scenarios they did not have
the evidence to rebut. We won the round handily, but I as I
was packing up my boxes of evidence, I had a queasy feel-
ing: I had always wanted to be a Peace Corps volunteer. I
believed the Peace Corps was a good thing for the world.
But I had just spent two hours using my talents to convince
the judge otherwise.

Debate teaches very useful skills. There are many lives
to be lived where you argue as your profession, and most
of my fellow debaters assumed that future awaited them.
Whether in the law, or politics, or even business, compe-
tition (“winning at all costs, truth be damned”) is at the
heart of the job. I was recruited to some of the top pro-
grams in the country to continue my debate career, with
the assurance that my continued success would open doors
in these professional pathways. But I also had a sense that
being a professional arguer wasn't a career that would a)
make me happy and well-adjusted, or b) make the world
a better place. So I applied early to Haverford College, a
small school that had no debate program. Acceptance by
Haverford marked the end of my career as professional
arguer (although my wife might say I have retained my
amateur status).

I fully embraced Haverford from my first day on cam-
pus. I felt a resonance between my Unitarian values and
the values of Haverford’s intentional community, which
was influenced by its long association with the Quakers.
Haverford’s honor code, all-campus plenary meetings,
and decision-making by consensus felt like hard, noble,
worthwhile work. I found that the public speaking skills
I'd gotten from debate were useful for things other than
just winning arguments. I was the kind of kid who loved
staying up until the wee hours talking about the state of
the world, exploring how we could promote more under-
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standing, empathy, and respect. I even ran a weekly cam-
pus speaker series called Collection, in which I brought in
a spectrum of speakers to explore those themes further. I
focused my academic studies on becoming a peacemaker,
even though at the time I was more than a little unclear
about exactly what that meant.

I majored in political science (with a peace studies con-
centration), aiming to look at politics through the lenses
of sociology, anthropology, and social psychology. During
my sophomore year, I was lucky enough to gain a seat at a
mediation training conducted on campus by the Friends
Suburban Project, and I was immediately entranced; to
me, mediation seemed like practical peacemaking, much
more useful than the political science books I had been
poring through in my intro poli-sci classes. After the train-
ing I went on to co-lead the campus mediation program
(called Communication Outreach), which focused on dis-
putes between students, faculty, and staff, and eventually
I got elected president of the Student Council, where I got
deeply involved with the big identity-based conflicts on
campus. I took every class on dispute resolution I could
in the course catalog, devouring any ADR-related book I
could get my hands on. I wrote my thesis on student-run
collegiate mediation programs, all the while sending out
query letters to dozens of dispute resolution organizations,
introducing myself and asking for information about their
activities. (Note to the younger generation: this was what
we did back before the Internet.)

One of the organizations I came across in my research
was the National Institute for Dispute Resolution (NIDR)
in Washington, DC. Since my fiancée was already in DC,
during my senior year I had plenty of excuses to visit NIDR
and do research in their (somewhat unorganized) library.
After graduation I talked my way into an unpaid intern-
ship at NIDR, and a few months later a position opened up,
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so they hired me as an Information Services Specialist (I
guess so I could help organize the library). At NIDR I had
a chance to work on many diverse projects that advanced
ADR, including the “Building the Collaborative Commu-
nity” and “Statewide Offices of Mediation” initiatives, two
efforts aimed at expanding the use of dispute resolution in
state and local government. I also handled all the external
information requests, usually connecting unhappy lawyers
with local mediation trainings. I attended my first ADR
conferences during this period—the Society of Profession-
als in Dispute Resolution (SPIDR), the National Confer-
ence on Peacemaking and Conflict Resolution (NCPCR),
the National Association for Mediation in Education
(NAME), and the American Bar Association’s Dispute
Resolution Section—and felt a real kinship with the com-
munity of mediators. I felt: these are my people. They are
appealing to the angels of human nature. They are trying
to get people to understand each other and trying to pro-
mote peace and empathy. I decided then that I wanted to
spend my career working with and becoming one of them.

After NIDR my wife, Cheryl, and I signed on with the
Peace Corps to be English teachers in Eritrea for two years.
I joined the Peace Corps thinking I'd be a peacemaker but
quickly realized once I arrived in the rural Horn of Africa
that many more fundamental challenges, such as water,
food, and education, demanded our attention before I'd
be getting around to any hands-on peacemaking. I went
to Eritrea expecting to teach and take care of people but
really I spent all my time learning and being taken care of.
Seeing my culture (and my privilege) from a distance fun-
damentally changed my view of the world. Even though my
service was many years ago, I still feel a deep connection
to Eritrea and Eritreans, and serving in the Peace Corps is
one of the best things I've done with my life.



WE CAN WORK IT OuT 201

After we returned to the United States I signed on to
get a master’s from Harvard’s Kennedy School of Govern-
ment (in conflict resolution and technology, because I am
a nerd) while also studying for an ADR certificate at night
from the University of Massachusetts-Boston, where I did
my first small claims mediations. The Kennedy School was
light on conflict resolution courses, so I cross-registered at
Tufts University’s Fletcher School, Harvard’s law school,
and its business school to round out my dance card. I was
an insufferable broken record with my fellow students,
going on and on about the wonders of mediation and facili-
tation. In retrospect, I can see that I was chomping at the
bit to get started as a full-time dispute resolver.

During my studies in Massachusetts I took a position
at Larry Susskind’s Consensus Building Institute (CBI),
where I served as business manager for the newspaper
Consensus. 1 thought that with a degree in public policy,
multiparty dispute resolution and facilitation might be
where I'd start to hone my skills. The work CBI did was
very interesting and inspiring, but it was clear I'd have a
hard time breaking in. Most of the facilitators at CBI (and
other multiparty firms) already had doctorates or extensive
scientific/technical backgrounds. I found myself handling
administrative tasks (e.g., taking notes, managing mailing
lists) instead of working with disputants.

One thing that had remained a constant since my
Eclectic days was my love of technology. I never thought of
technology as my profession, as it was more of a hobby. But
here is the thing: every organization I worked with even-
tually started to give me more technical responsibilities
because I enjoyed them, I was good at them, and I added
value. One of the friends I had made at NIDR was John
Helie, who started the online discussion forum Conflict-
Net. Based on my Eclectic experience, I took to Conflict-
Net right away. By the time I graduated from the Kennedy
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School six years later, the Internet was in full bloom, and
John had evolved ConflictNet into Mediate.com, which was
the largest online resource for mediators. John and his co-
founder Jim Melamed invited me to join Mediate.com as
general manager, so I resigned from CBI and moved my
career full-time onto the web.

Mediate.com gave me an excuse to keep attending all
the ADR conferences as an exhibitor, but it also introduced
me to many skilled practitioners, because I was building
and maintaining their websites. Over the next few years
I had a growing number of discussions around how one
would go about resolving disputes over the Internet. eCom-
merce was expanding rapidly, which meant more disputes
between people who had never met and would never meet
in person. Just up the road at UMass-Amherst, Ethan
Katsh had started a pilot program resolving disputes on
eBay, and he had launched the Center for Information
Technology and Dispute Resolution (CITDR). Because I
was both a dispute resolution acolyte and a technology-lov-
ing nerd, this was right up my alley, so I got as involved as
I could get. I started writing about ODR (articles on Medi-
ate.com and on my new blog, ODRNews) and developing
ODR software, and eventually I convinced the Mediate.
com founders to let me spin off a new company focused on
ODR, OnlineResolution.com. Online Resolution was one of
the first ODR providers, and I hired a small team to figure
out how to make the company work. I raised money from
friends and family and got to work learning how to run a
startup, mostly by trial and error.

Michael Lang, a giant in ADR, was working with me at
Online Resolution designing our ODR training for media-
tors. At one point, I remember, he said he needed more
resources to build out the curriculum he had designed. I
looked up to Michael because of his ADR experience, but I
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was the CEQO, so I had to draw the line. We didn’t have more
resources we could devote to the effort, and I told him so.

After a lengthy negotiation over the telephone in which
I didn’t budge, Michael started chuckling. When I asked
him what was so funny, he said (in an amiable tone), “Colin,
I have shoes older than you.”

“That may be, Michael,” I said, “but you're still not get-
ting any more money for training.”

Michael got a contract with Jossey-Bass to write a book
on ODR, and we all volunteered to help him. He gave us
chapter assignments and told us to have drafts by the first
of the year. Come the first of the year, none of us had writ-
ten a word. As a result, Michael decided to cancel the con-
tract. But I called him and asked if I could take over the
project, and he graciously agreed to introduce me to his
editor. That was how I got the chance to write my first book,
Online Dispute Resolution for Business (Rule, 2002).

I did some work on multiparty disputes during these
years, helping resolve complex environmental and ener-
gy-related disputes (such as the Cape Wind development
in Nantucket Sound). I even brought ODR into the pic-
ture by co-creating the “Online Public Disputes Project,”
which applied ODR tools to multiparty, complex disputes.
But I couldn’t get any sustained traction in the multi-
party space—it was too hard to break in. I also started to
get calls from schools that were interested in having me
teach: Ethan Katsh asked me to teach a course at UMass-
Ambherst, and I taught a full 40-hour course on ODR at
Southern Methodist University.

In 2003, out of the blue, I got a phone call from a senior
vice president at eBay. He had found my book on Google,
and he wanted to talk to me about coming to Silicon Valley.
After two trips out as a consultant, eBay hired me as its
first director of online dispute resolution.
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Joining a huge Internet company moving at full speed
was quite an education. Over the next few years I led the
creation of eBay’s ODR platform, the eBay Resolution Cen-
ter, and then moved to PayPal (which was owned by eBay)
in 2005 to build out the PayPal Resolution Center. Eventu-
ally the eBay and PayPal resolution centers grew to resolve
more than 60 million disputes per year around the world
in more than 16 languages.

I continued to write and teach on ODR during my time
at eBay, serving as a fellow at both the Center for Internet
and Society and the Gould Center for Conflict Resolution
at Stanford Law School, which was just up the road. eBay
and PayPal gave me a huge platform to experiment and
learn about ODR and to travel the world to learn how ODR
could be adapted to different cultures. Eight years later, I
was able to secure a license to some of the ODR technology
I had helped to design at eBay and PayPal, and with my col-
league Chittu Nagarajan, I co-founded a company called
Modria.com to apply those technologies in new areas.
Over the next six years, from 2011 to 2017, Modria grew to
become the premiere ODR platform in the world, resolv-
ing millions of cases in Asia, Europe, and North and South
America. Modria’s technology managed (and manages)
the largest caseload for the American Arbitration Associa-
tion (the New York No Fault caseload) and handles online
property tax appeals in the state of Ohio and cities such as
Nashville, New Orleans, Atlanta, Durham, and Gainesville.
During this period I co-authored my second book with my
friend Amy Schmitz, entitled The New Handshake: Online
Dispute Resolution and the Future of Consumer Protec-
tion (Schmitz and Rule, 2017).

Throughout, I continued to write, speak, and teach
about ODR, offering full-credit courses at schools such as
Pepperdine University, Santa Clara University, and Stan-
ford University and guest lecturing at schools such as Har-
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vard, Yale, New York University, Cornell, the University of
Southern California, Northwestern, and many others. I
kept blogging and writing book chapters, articles for law
reviews, ADR journals, and publications such as Dispute
Resolution Magazine and ACResolution. Along with Ethan
Katsh, who is generally acknowledged as the father of ODR,
I became something of a spokesman for the emerging field.
In cooperation with my colleagues and fellow fellows at the
National Center for Technology and Dispute Resolution,
we held annual ODR conferences all around the world and
expanded ODR into new areas and applications.

From its inception, ODR was global because eCom-
merce crossed boundaries and cultures so fluidly. This fit
with my values: perhaps influenced by my Peace Corps
experience, I wanted to do work that built global connec-
tions and spread empathy across borders and boundaries.
I thought ODR was an important evolution of ADR prac-
tice, in some respects the future of ADR, and that I was the
“ADR nerd” who could help the field through this period
of evolution. This work also felt very much in line with my
Unitarian-instilled values around equity, justice, and com-
passion.

In 2017 Modria was acquired by Tyler Technologies,
a multi-billion-dollar public company that develops soft-
ware for local government. Tyler is the leading provider of
court case management and e-filing software in the United
States, and it positioned Modria as an integrated court
ODR system to promote early resolution in family, small
claims, and minor criminal caseloads. The Tyler-Modria
Court ODR system is now deployed across the United
States in states such as Nevada, Texas, California, Ohio,
New Mexico, and Georgia. The ODR field is expanding
more rapidly than ever, which is very gratifying. The COV-
ID-19 pandemic has raised ODR’s profile even further, as
all mediators are being forced to become online mediators.
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A friend of mine jokes that dispute resolution is like the
dentist’s office: no one walks around daydreaming about
visiting the dentist, but if someone has a toothache, all they
can think about is getting to the dentist. He says it must
be depressing dealing with angry disputants all the time,
but I explain that I enjoy it because I can help them resolve
their problem and end the aggravation and annoyance.
At base I don’t like conflict—it makes me feel anxious and
unhappy—and I like being able to help other people resolve
their conflicts so that they won’t have to feel that way. And I
get great satisfaction from being part of the dispute resolu-
tion field and carrying the torch forward.

I also have loved working to build a new field from
scratch. To be present at the naming of a new discipline,
to start one of the first providers, to write one of the first
books, and then to see it evolve into a global movement,
one that has the potential to significantly expand access
to justice for people all around the world, is enormously
satisfying. For some time, I suspected I might be the per-
son who knew the most about ODR in the world, which felt
like a real gift. And even now, as ODR grows beyond me
in directions I could never have imagined, I'm honored to
have played the role I did.

I do have political opinions, and opinions about how
people should treat each other, and I do sometimes have to
work to keep those opinions from interfering with my role
as a dispute resolver (and as a trainer). Even though Mor-
ton Downey Jr. is long gone, his intellectual heirs have def-
initely kept that angry and confrontational message (and
methodology) alive, and I sometimes find it a challenge to
empathize with its adherents. But much of my work these
days is at the systems-design level, and I rarely serve as a
neutral in conflicts between individual parties. As a result,
I don’t have to struggle with maintaining impartiality.
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I know that our recent political palpitations, especially
the conflict-exacerbating actions of the Trump administra-
tion, have shaken some of my colleagues’ and mentors’ con-
fidence in conflict resolution practice and methods. This
period has unquestionably been jarring, but I don’t share
that concern. I believe there’s a time and a place for every-
thing, and one can resist now while acknowledging there
will be a time soon for reconciliation. At some point, when
the pendulum swings back from fear and division and the
country again hungers for healing and understanding, I
am confident our work will be more important than ever.

Technology is changing the way we interact with each
other. So it makes sense that it will also have a massive
impact on how we fight and how we resolve our fights. We
can’t keep resolving disputes the way we've been resolv-
ing them and expect that to work in a world that is chang-
ing so radically. We must take all the lessons we’ve learned
over the past six decades of dispute resolution practice and
integrate them into a vision for the future. People are just
as complicated when they communicate over technology as
they are when they communicate face-to-face.

We also can’t think that the challenges of the future are
so new that we can’t learn from the past. We have to learn
to leverage the growing power of technology to make peace
and build understanding, instead of letting it drive misin-
formation and conflict, and we need to take our wisdom
and experience and play a formative role in building these
systems for dispute resolution. We need to embrace the
power of the tools that technology is offering us and learn
to leverage their benefits and mitigate their challenges. We
can’t just sit on the sidelines saying “Call us if you have a
conflict.”

The pandemic is moving us toward a world where we
reserve face-to-face interaction only for our most intimate
friends and family members, and it’s clear that the bulk
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of our professional and public lives will take place online.
Before long, I believe, the idea of driving to the doctor’s
office or to the courthouse will seem as antiquated as get-
ting your water from a well. Along with electricity and
water, access to the Internet will be a new utility—a new
human right, even. Our identities will be seamlessly online
and offline, and navigating from one to the other will be
entirely normal. I can even envision a world where tech-
nology is designed in a way that builds human empathy
and understanding. Algorithms will monitor enormous
amounts of data from the Internet and social media in real
time to identify escalating conflict early, so we can inter-
vene effectively and prevent the outbreak of violence. Glob-
al networks (maybe delivered to every corner of the planet
by low-orbit satellites) will provide access to opportunity
and education for more than a billion people who have pre-
viously been disenfranchised solely as a result of their geo-
graphic location.

We will physically live in communities we choose, sur-
rounded by the people we love, but technology will enable
us to interact instantly with all other people around the
planet. This frontier is where online dispute resolution
starts to blend with the field of peace tech, which I've
observed through my work with the Peace Tech Lab at the
United States Institute of Peace. We're still in the Wild
West phase of the Internet, with technology unleashing
profound and destabilizing change, but eventually we will
civilize cyberspace, and I am confident we will harness its
power to open a new era of greater peace, justice, and hap-
piness for everyone.

I see my work as moving the practice of dispute res-
olution and peacemaking into the future. I have always
believed that you shouldn’t work to impress your peers—
you should do work that would make your heroes proud.
My heroes are the people who built the field of dispute
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resolution. Their work inspired—and inspires—me and
cleared the way for my professional path, so my objective
is to advance their values and aspirations for what conflict
resolution can achieve in the world. I believe I have a win-
dow of opportunity to continue their work, so I will do the
best I can during my time at the tiller. And then I'll hand it
over to the next generation.

Notes

! The National Center for Technology and Dispute Resolution, odr.info, sup-
ports and sustains the development of information technology applications,
institutional resources, and theoretical and applied knowledge for better
understanding and managing conflict.
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