




THE LAW, COURTS AND LA WYERS

election of delegates to the state constitutional convention was held
on June 1, 1857. A nearly equal number of Republican and Democratic
delegates were chosen.'99 Political antipathy and mutual mistrust00

caused both parties to caucus separately at the Constitutional Conven-
tion, which convened the second Monday in July at St. Paul.0' Both
groups proceeded independently to draft proposed state constitutions.
After a conference committee resolved the differences between the two
drafts, the constitution was officially adopted.02 The new constitution
was ratified by popular vote at a special election on October 13,
1857.203 The new state's officers and representatives were also chosen
at this election.0 4 The state was officially admitted to the Union on
May 11, 1858.05

The constitution upon which Minnesota's statehood was established
was peculiar in the sense that it was the compromise product of a con-
stitutional convention so badly split that the opposing parties refused
even to recognize each others' existence for most of the convention.
In the final analysis, however, the differences in the two drafts were
not substantively all that great.00 The "compromise" constitution
was mainly a distillation of various constitutional provisions already

199. Id. at 71, 75. Fifty-eight Republicans received certificates of election, as against 50
Democrats. The Democrats then lost one, but added six to their number who had not received
official election credentials. The map in Figure 6 shows the results of the June 1, 1857 election
on a county by county basis. Id. at 75.

200. The antipathy and mistrust was engendered largely by the bitterness and emnity felt
on the part of southern Minnesota Republicans (especially those in the state's southeast quad-
rant) toward the way things were run in St. Paul by the Democrats. Among the Republicans'
specific grievances were the facts that St. Peter had lost out in the battle for the location of the
capital, and that recent population gains in the southeastern part of the state had not been fairly
reflected in the 1857 apportionment of delegates to the Minnesota legislature. See generally
W. ANDERSON, supra note 18, at 45-47, 58-59, 70-7 1. For the story of the fight over the location
of the capital, see the account in J. WILLIAMS, supra note 22, at 370-72. The anger of the pro-
ponents of the St. Peter location can readily be understood. Following passage of a bill effecting
removal, the chairman of the Committee on Enrolled Bills secreted himself in a St. Paul hotel,
and could not be found until the end of the session. This prevented the enactment of the bill,
and St. Paul remained the capitol. Id.

201. See W. ANDERSON, supra note 18, at 79-80.
202. Id. at 87-109.
203. Id. at 133-34. The vote was 36,240 in favor to 700 against, according to precinct returns,

and 30,055 in favor to 571 opposed according to canvassers' returns. Id. at 133.
204. Henry Hastings Sibley was elected governor; Charles Berry, attorney general. Lafayette

Emmett was elected chief justice, Issac Atwater and Charles Flandrau were elected as associate
justices of the court. Six district court judges were also elected, including Thomas Wilson and
S.J.R. McMillan, both of whom later served on the supreme court. Good biographical sketches
of Emmett, Atwater, and Flandrau appear in Schochet, supra note 196.

205. Act of May I1, 1858, ch. 3 1, 11 Stat. 285. See W. ANDERSON, supra note 18, at 136-38.
206. See id. at 121.
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FIGURE6

Reproduced from W. ANDERSON, supra note 18, at 76.

RESULTS OF THE ELECTION. JUNE 1, t8
57. Vertical shading indicates counties carried 1y

the Republicans, horizontal shading counties carried by the Dctiocrats, and both together indi-

cate counties from which were sent divided delegations.
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existing in the constitutions of the states previously admitted to the
Union.2 07 This is as one would expect, for the waves of migration which
carried freedom-loving people from the old England to the New was a
process re-enacted as the descendants of the colonial settlers moved
westward to Ohio, Michigan, and Minnesota. As these people moved
westward, they brought with them their historic allegiance to the fun-
damental principle of freedom under law.2"' In essense, Minnesota's
constitution is that principle indelibly printed upon the law.

VII. LAW, COURTS AND LAWYERS

IN THE EARLY YEARS OF STATEHOOD

A. Facts and Figures

Prior to the admission of Minnesota into the Union, elections had
been held to determine the first state officers. 09 Sibley, the state's first
lawyer, was elected governor. Lafayette Emmett was elected Chief
Justice. He was joined on the state's high court by Issac Atwater and
Charles Flandrau. 10 Their salaries were set at $2,000 each, but this
amount was rarely paid in cash. Instead, pay warrants were issued,
and these were usually discounted 10 or 20 percent. 21' Even in the
"good old days," judicial appointment or election often involved fi-
nancial sacrifice for the judges.2"2

The new state constitution provided for a supreme court, district
courts, probate courts, and justice courts.21 Additional courts could be
formed by legislative enactment. 21 4 District judges and supreme court
justices, who were to be "men learned in the law, ' 21

1 were elected to

207. Anderson, Minnesota Frames a Constitution, supra note 196, at 10. Minnesota's
constitution seems to be patterned especially after those of New York, Ohio, Michigan, Illinois,
Wisconsin, and Iowa. Id.

208. Sibley's biography is an especially apt illustration of this point; the same could be said
of Judge Flandrau (his father was a lawyer), or of almost any of the other pioneer leaders. See
note 20 supra.

209. See note 206 supra and accompanying text.
210. Schochet, supra note 196, at 99. Sibley's margin over Alexander Ramsey was but 240

votes, out of 35,340 cast. Emmett defeated Horace Bigelow (Flandrau's St. Paul law partner) by
996 votes. Atwater, with 18,199 votes, and Flandrau, with 18,110 defeated the Republican can-
didates Berry and Billings, who polled 17,052 and 17,026 votes respectively. Id.

211. R. GUNDERSON, supra note 30, at § X, at 4.
212. Justice Atwater's retirement from the court in 1864 was prompted largely by financial

considerations. Schochet, supra note 196, at 102-03. See note 218 infra.
213. MINN. CONST. art. 6, § I. See also Schochet, supra note 196, at 98.
214. Schochet, supra note 196, at 98. The legislative authority extended only to the creation

of courts "inferior" to the supreme court. See MINN. CONST. art 6, § 1.
215. MINN. CoNST. art. 6, § 7 (now art. 6.§ 5).
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seven-year terms."1 6 Chief Justice Emmett served out his full term;21 7

Atwater and Flandrau, 39 and 29, respectively when appointed, re-
signed shortly before their terms expired. 218

One of the first acts of the new supreme court was to establish an

216. The seven-year terms were later reduced to six. At the constitutional convention there
was considerable discussion as to whether the judiciary should be elected or appointed. Moses
Sherburne, a territorial supreme court justice and a Democratic delegate to the convention,
argued against an elected court: "I contend the judges who are elected ... are but the mere
buglemen of caucuses; the best tricksters or the best managers of caucuses are just as likely to be
the nominees of the party as the most learned men in the nation." R. GUNDERSON, supra note
30, at § VIII, at 1. B.B. Meeker supported Sherburne's position, but Lafayette Emmett spoke
in favor of an elected judiciary:

We hear a great deal of talk about an independent judiciary; the phrase is in every-
body's mouth. What does it mean? Independent of whom? Independent of what? Inde-
pendent of the people? Sir, I say to the gentleman who was last up [Meeker] that out of
his own mouth I propose to condemn him.... If the people are incapable of selecting
their judges, they are also incapable of selecting the man who is to appoint the judges. I
think the facts will show that the people are much better qualified to select your judges
than is the governor. The governor usually selects men belonging to his own political
party, while the people very often select them regardless of parties. [ellipsis in source].

Id. at 2. Although Emmet's position prevailed then and prevails today, quite an outcry against
the election of judges was raised at the turn of the century when Justice William Mitchell, Minne-
sota's pre-eminent jurist, failed to receive the Republican party's nomination for a place on the
court (after having served since 1881), and thus was defeated in the election of 1898. R. GUNDER-
SON, supra note 30, at § XII, at 3. Until the 1898 election, judges had previously run on non-
partisian tickets, as they do today. Some estimate of Justice Mitchell's reputation can be gleaned
from this excerpt from a letter by Professor Thayer of Harvard Law School to a friend in
Minnesota:

I am astonished to hear that there is doubt of the re-election of Judge Mitchell to
your supreme court. I wish the people of Minnesota knew the estimate that is put upon
him in other parts of the country, and there could be no doubt about it then. I never saw
him, and have no personal acquaintance with him. I have long recognized Judge Mit-
chell as one of the best judges in this country, and have come to know also the opinion
held of him by lawyers competent to pass an opinion on such a question. There is no
occasion for making an exception of the supreme court of the United States. On no
court in the country to-day is there a judge who would not find his peer in Judge Mit-
chell.... Pray do not allow your state to lose the services of such a man. To keep
him on the bench is a service not merely to Minnesota, but to the whole country and to
the law. [ellipsis in source].

Quoted in I H. STEVENS, supra note 29, at 71. See also Lees, William Mitchell, 4 MINN. L. REV.

377, 387 (1920).
217. See Schochet, supra note 196, at 100.
218. Id. at 102-03, 105. Schochet describes the events leading up to the resignations of Atwater

and Flandrau as follows:

Before he [Atwater] was elected to the supreme bench, he had in the course of busi-
ness loaned many thousands of dollars for eastern parties on landed security in Minne-
sota. The 1857 financial panic destroyed all real estate values, and rendered the pay-
ment of these loans an impossibility. As Atwater had not guaranteed the loans, he
was in no way responsible to the creditors. The latter clamored for their money, and
rather have his judgment criticised, the judge offered to allow them to select from his
private securities amounts equal to their claims, or to give them his notes. They all
accepted his notes, which left him with very large outstanding obligations. At that
time Nevada Territory was in bad need of experienced lawyers, and promised especially
large returns for professional services. Friends of Atwater's informed him of conditions
there, and asked him to move. With the purpose of making money to meet his self-
assumed obligations, Atwater resigned from the state supreme court in 1865, and moved

[Vol. 2
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THE LAW, COURTSAND LAWYERS

"Attorneys Roll," which was a register kept at the court of all attor-
neys admitted to practice in the state."' Eighty-nine attorneys en-
rolled as members of the bar during the first year of statehood.220 One
Thomas Cowan was the first to sign his name.2 21 This same Tom
Cowan is the subject of a marvelous anecdote by Judge Flandrau:22

"In the beginning of the settlement of the Minnesota valley, in the
early fifties, a man named Tom Cowan located at Traverse des Sioux.
His name will be at once recognized by all old settlers. He was a very
well read and companionable man, exceedingly bright by nature, and
at once became very popular with the people. There being no lawyer
but one at Traverse des Sioux, and I having been elected to the
supreme bench, Mr. Cowan decided to study law and open an office
for the practice of that profession. He accordingly proposed that he
should study with me, which idea I strongly encouraged, and after
about six weeks of diligent reading, principally devoted to the statutes,
I admitted him to the bar and he fearlessly announced himself as an
attorney and counselor at law. In this venture he was phenomenally
successful. He was a fine speaker, made an excellent argument on
facts, and stood high in his profession. He took a leading part in poli-
tics, was made register of deeds of his county, went to the legislature,
and was nominated for lieutenant governor of the state after its admis-
sion to the union; but of course, in all his practice he was never quite
certain about the law of his cases. This deficiency was made up by
dash and brilliancy and he got along swimmingly. One day he came to
my office and said: 'Judgey, I am going to try a suit at Le Sueur to-
morrow that involves $2,500. It is the biggest suit we have ever had in
the valley, and I think it ought to have some Latin in it; and I want you
to furnish me with that ingredient.' I said: 'Tom, what is it all about?
I must know what kind of a suit it is before I can supply the Latin ap-
propriately, especially as I am not very much up in Latin myself.' He
said the suit was on an insurance policy; that he was defending on the

to Carson City, Nevada. Meeting with immediate success, he wrote to Flandrau, asking
the latter to join him in Nevada, and Flandrau also resigned and moved there.

Id. at 102-03. Other versions of this story have Atwater and Flandrau resigning simultaneously.
Also, it appears that Atwater and Flandrau resigned in 1864, not 1865. R. GUNDERSON, supra
note 30, at § X, at 4. After about a year in Nevada, Flandrau relocated in St. Louis; by 1867
both Atwater (who had made enough practicing in Nevada to pay off his self-assumed obliga-
tions) and Flandrau again joined forces, opening a law partnership in Minneapolis. Schochet,
supra note 196, at 105.

219. R. GUNDERSON, supra note 30, at § VIII, at 6.
220. 1 H. STEVENS, supra note 29, at 87.
221. R. GUNDERSON, supra note 30, at § VIII, at 6.
222. 2 H. STEVENS, supra note 29, at 247-48.
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ground of misrepresentations made by the insured on the making of
the policy, and he must have some Latin to illustrate and strengthen
his point. I mulled over the proposition, looked up some books on
maxims, and finally gave him this: 'Non haec in federe veni,' which I
translated to mean 'I did not enter into this contract.' He was delighted
and said there ought to be no doubt of success with the aid of this for-
midable weapon, and made me promise to ride down with him to hear
him get it off. So the next day we started, and in crossing the Le Sueur
prairie, Cowan was hailed by a man who said he was under arrest for
having kicked a man out of his house for insulting his family, and he
wanted Tom to defend him. The justice court was about a mile from
the road, in a carpenter shop, the proprietor of which was the justice.
Tom told him to demand a jury and he would stop on his way back and
help him out. When we arrived at Le Sueur we found that the insurance
case could not be heard that day, and, starting homeward, about four
o'clock, we reached the carpenter shop. There we found the jury
awaiting us. We hitched the team and I spread myself comfortably on
a pile of shavings, to witness the legal encounter. The complaining
party proved his case. Cowan put his client on the witness stand, and
showed provocation. Then he addressed the jury. His defense was want
of criminal intent. He dwelt eloquently on the point that the gist of the
offense was the intent with which the act was committed, and when it
appeared that the act was justified there could be no crime. Then, cast-
ing a quizzical glance at me he struck a tragic attitude and thundered:
'Gentlemen of the jury, it is indelibly recorded in all the works of
Roman jurisprudence, 'Non haec in federe veni,' which means there
can be no crime without criminal intent.' The effect was electrical;
the jury acquitted the prisoner, and we drove home fully convinced
that the law was not an exact science."

Judge Flandrau was not only a diligent judge; he was also quite a
story-teller!

B. The Work of Minnesota's First State Supreme Court

1. Case Load and Approach to Decision Making

Minnesota's first supreme court produced 504 majority opinions
over approximately a seven-year period (1858-1865).23 Flandrau, who
was the son of a prominent New York attorney,224 wrote 218 of the

223. Schochet, supra note 196, at 106.
224. Flandrau's father practiced for many years with Aaron Burr. Id. at 104. Atwater, like

Flandrau, was from New York. He attended Yale Law School and practiced in New York City
before coming to Minnesota in 1850, where he was associated for a while with John North before
opening his own office. Id. at 101-02. Lafayette Emmett was from Ohio, where he was admitted
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opinions, or 43 percent.2"' Twenty-five percent of the opinions were
handed down without citations or references of any kind."' Flandrau
explained this circumstance as follows:2 7

The state was new; the administration of justice was in rather a
chaotic condition, and many of the important constitutional questions
that came before the court for decision had to be determined upon
first impression and without guiding precedent, which rendered the
duties of the judges difficult and unusually important.

Thus, during the tenure of Minnesota's first supreme court, as in the
territorial period, it was often impossible to do more than resolve a
case and definitely settle the law in accordance with good principle.
Precedent could not be cited where precedent did not exist. 8 Actually,
this state of affairs was not without its benefits. The court's approach
to the many novel problems which came before it is suggested by this
passage from an early opinion:2 9

In a new state like our own, we enjoy the advantage of all the light
which has been thrown upon questions, without being tied down by
precedents which are admitted to be founded in error; and, therefore,
we are free to select, as the basis of our decisions, whatever may ap-
pear to be founded on principle and reason, rejecting what is spurious
and unsound, even if dignified by age, and the forced recognition of
more learned and able judges.

2. Typical Cases

Besides cases involving questions of pleading and practice, commer-
cial cases of various stripes were regularly before the court in the early

to the bar in 1843. He came to Minnesota in 1851, practiced with Henry L. Moss, and served
as the territorial attorney general from 1853 to statehood. Id. at 99-100.

225. Id. at 106.
226. Id. Jurisdictions most frequently cited in the remaining opinions were New York,

Minnesota, England, and the United States federal courts. See id. at 111-12.
227. Id. at 109.
228. While the state law library had been funded since the start of the territorial period,

many of the volumes in the collection were not law books, and the room they were kept in was
so haphazardly organized that one could not fairly claim, back in those early days, that a law
library really existed. As Judge Atwater recalled:

The early sessions of the first Supreme Court were held in a room in the north wing
of the old Capitol building. There was at that time no law library for the use of the
judges and we were necessarily much hampered in our work by the lack of that facility.
Often we would have brief references to decisions which might be of controlling weight
upon a case under consideration, but it was impossible for us to obtain any full report of
these decisions. Many cases came before us, especially in real estate and railroad law,
which were of first impression, and we were obliged to struggle with the questions pre-
sented with practically no aid from the textbooks or prior precedents.

Address of Hon. Issac T. Atwater, Proceedings in Memory of Justice Flandrau, Oct. 6, 1903,
in 89 Minn. xxi, xxviii, xxix (1903). See also Schochet, supra note 196, at 125.

229. Selby v. Stanley, 4 Minn. 65 (Gil. 34) (1860). See Lightner, Judge Flandrau as a Citizen
and Jurist, in 10 COLLECTIONS OF THE MINNESOTA HISTORICAL SOCIETY 819, 824 (1905).
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statehood period.m Logging cases were quite common. The Rum River
area was the scene of much logging activity, and disputes often arose
when spring floods carried logs over the falls of St. Anthony. The re-
sultant confusion of ownership rights engendered much litigation
which wound up in the supreme court.2' Cases involving promissory notes
and other negotiable instruments were also frequently before the court,
as were insurance and real estate cases.2m Problems of county and muni-
cipal organization and administration were also common.2 33 For all the
cases, the court had to reach its decisions not only without the aid of a
law library and most reference materials, but also without the benefit of
a consultation room. Conferences on the cases were typically held either
at Judge Emmett's home in St. Paul or at Judge Atwater's residence
in Minneapolis. 234 In one respect, however, things were the same then
as today: certain people took all their troubles to court. One William
Banning had ten cases reach the supreme court in the first three years
of statehood ! 

2 5

Details from a few early cases will suggest the inventiveness with
which arguments were pressed upon the state's first supreme court
and the way in which the court responded. Parker v. Board of Super-
visors,231 involved a claim by Ed Parker that he had been elected dis-
trict attorney of Dakota County for 1858 and 1859. One Seagrave
Smith also claimed to have been elected to the same office and backed
his claim up with a certificate of election. Smith performed the duties
of the office and was paid its salary; but Parker claimed that he had
acted as district attorney whenever called upon to do so during 1858-59
and that he was therefore entitled to compensation. The Board rejected
his claim for salary; this decision was affirmed by the district court.

230. See Schochet, supra note 196, at 126.
231. R. GUNDERSON, supra note 30, at §§ IX, at 2, X, at 1. Short v. McRea & Register, 4

Minn. 119 (Gil. 78) (1860) is typical. The plaintiff was rafting logs on Lake St. Croix under
a contract with the owners. The defendants' logs had become intermingled with logs belonging
to the plaintiffs employer. The plaintiff alleged that the defendants had agreed that if he would
collect and raft their logs along with his employer's, they would pay him, taking out their pro-
portion of the logs later rather than trying to identify, separate, and gather their own particular
logs now. The defendants denied this story, asserting instead that they had warned the plaintiff
not to meddle with their logs unless he was prepared to buy them, at $8 per 1000 feet. The plaintiff
sued for the promised compensation; the defendants counterclaimed for damages. The plaintiff
obtained a jury verdict, but the trial court granted the defendants' motion for a new trial. On
appeal, the supreme court reversed.

232. R. GUNDERSON, supra note 30, at §§ IX, at 3, X, at 4.
233. Id. at § X, at 3-4.
234. Address of Hon. Issac T. Atwater, Proceedings in Memory of Justice Flandrau, Oct. 6,

1903, in 89 Minn. xxi, xxviii, xxx (1903).
235. R. GUNDERSON, supra note 30, at § IX, at 7.
236. 4 Minn. 59 (Gil. 30) (1860).

[Vol. 2
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The supreme court also affirmed, noting that when there is but one
office but one person can be in possession of it. Smith had been de
facto district attorney. The Board's payment of the salary to him was
proper, even if Parker was the officer de jure, for Parker's acting as
district attorney whenever called upon to do so did not establish that
the board had ever asked him to act in that capacity.2 37

Another case reaching the supreme court involved the fairly common
practice by trial courts of accepting majority verdicts in civil cases
after the jury had remained split for so long that unanimous agreement
appeared impossible. The supreme court held that such verdicts could
not be accepted, even when the defeated party consented if the party
who obtained the majority verdict knew beforehand that the majority
was in his favor but the other (losing) party did not. 3 '

A third interesting case was State v. Bilansky. 1 9 Mrs. Bilansky was
charged with murder; her defense was the ancient privilege, benefit of
clergy. 40 In addition she contended that a provision of the Revised
Statutes was intended to abolish capital punishment in the case of
female offenders. In an opinion by Judge Flandrau, the court rejected
both of Mrs. Bilansky's contentions.2 4'

237. This case is discussed by R. GUNDERSON, supra note 30, at § X, at 2. The opinion was
written by Justice Flandrau.

238. See Snow v. Hardy, 3 Minn. 77 (Gil. 35) (1859). This case is discussed in R. GUNDERSON,
supra note 30, at § IX, at 6.

239. 3 Minn. 246 (Gil. 169) (1859).
240. The privilege of benefit of clergy had its development in England beginning with the

murder of Thomas A Becket in 1170 and continued to its abolition in 1827. For more complete
discussion of the nature and history of this privilege, see 3 W. HOLDSWORTH, A HISTORY OF

ENGLISH LAW 293-302 (5th ed. 1942 reprinted 1966); T. PLUNCKNETT, A CONCISE HISTORY OF

THE COMMON LAW 439-41 (5th ed. 1956).
241. Gunderson discusses this case in some detail. R. GUNDERSON, supra note 30, at § IX,

at 4-6. For a much more lengthy discussion of the events and personalities in this case, see
W. TRENERRY, MURDER IN MINNESOTA 25-41 (1962).

Excerpts from Justice Flandrau's opinion follow:

It is quite remarkable that a court in this country at this day should be called upon to
investigate and decide questions of the benefit of clergy and petit treason; yet the pe-
culiar provisions of our statute render it necessary. These subjects have so long been
looked upon by lawyers and courts as practically obsolete, that we enter upon an exam-
ination of them more in the spirit of curious research than of useful application....

'The privilegium clericale, or the benefit of clergy, had its origin in the pious regard
paid by Christian princes to the church in its infant state, and the ill use which the
popish ecclesiastics soon made of that pious regard.' 4 Black. Com. 364. At first it was
confined in its operation to those persons who were actually in the service of the church,
and had taken orders; but it was gradually extended until it comprehended all persons
who could read, that being, in those days of ignorance and superstition, a mark of great
learning, and the person enjoying this accomplishment was called a clerk, or clericus.
The probable reason for this exemption being accorded to learned persons, was their
supposed beneficial influence upon the progress of the realm in civilization and religion,
as much as any sanctity with which the persons of the clergy were invested. As might
well have been expected, the privilege was soon perverted to the worst purposes, and
the arrogance of the privileged class soon led them to claim what had its origin in a
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3. Minnesota's First Supreme Court in Perspective

When Minnesota achieved statehood, it was immediately confronted
by all the difficulties which accompany the organization of govern-
ment. In addition, the territory was large and sparsely settled, with
settlers split into many factions. 4 Geography and differing political
persuasions caused the development of conflicting local interests.243

In these circumstances, commercial growth and political maturity
were bound to be greatly affected by the determination of legal issues.
How the state would develop would in large measure depend on what
practices would legally be permitted. As a result, "[e]very opinion
handed down by the [first] Supreme Court was eagerly awaited; it
meant the clarification of some new point arising out of the early ac-
tivities of the state, or some question, entirely new, which would es-
tablish, by the decision, a safe course to be followed in the future."' 44

Minnesota's first supreme court blazed a trail with almost every
opinion. Its work was to enunciate fundamental doctrines of law to
govern commercial affairs and to build up, by its decisions, a consis-
tent body of law and practice to secure for all individuals the rights
accorded by the new state constitution. This task fell to Emmett, At-
water, and Flandrau, and it had to be accomplished when the state of
the law (and almost everything else in those formative days) was in an
embryonic condition. As Minnesota's first three supreme court jus-
tices, Emmett, Atwater, and Flandrau did make substantial contribu-
tions to the process whereby an orderly and constructive system of
justice was brought to the Minnesota frontier. 45

favor extended by the crown, to be theirs by a right of the highest nature, indefeasible,
and jure divino.

This privilege was curtailed in England by legislation from time to time.... And, in
the reign of George the Fourth, the absurd provision was abolished entirely. [citations
omitted] So it seems that as the science of jurisprudence advanced, and it came to be
understood that the possession of knowledge, instead of being the reason for exculpating
a criminal, tended rather to aggravate the offense, this privilege of clergy was diminished
from being a full acquital of the offender to a mitigation merely of the punishment, and
by this means, what was originally an 'instrument of fraud upon society, was rendered a
salutary check in administering the otherwise too rigorous criminal code of England;
and when the punishment of crimes was made to correspond with, and depend more
upon, the degree of their enormity, it was abrogated entirely.

3 Minn. at 252-54, (Gil. at 171-73).
242. See Murray, supra note 22, at 112-13.
243. See note 200 supra and accompanying text.
244. R. GUNDERSON, supra note 30, at § IX, at 1.
245. Substantial contributions were made to Minnesota jurisprudence later in the nineteenth

century by justices such as James Gilfillan and William Mitchell. For a reflection on Justice
Mitchell see note 216supra.

James Gilfillan was appointed chief justice in July of 1869 and he served until January, 1870,
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VIII. EARLY STATEHOOD EFFORTS TO ACHIEVE A RULE OF LAW:

THE INDIAN UPRISING OF 1862 AND OTHER DEVELOPMENTS

Of the men who played important roles in shaping Minnesota's legal
system during frontier days, two stand out among the rest: Henry
Hastings Sibley and Charles E. Flandrau.246 Especially during the first
few years of statehood, their role in certain key developments proved
essential to the firm establishment of the rule of law in Minnesota. 47

A few examples seem appropriate.

A. The Railroad Bond Case

One of Sibley's first decisions as Governor, and one of Flandrau's
first opinions (albeit in dissent), centered on the railroad bond contro-
versy. 48 The controversy, and the roles of Sibley and Flandrau, have
been described as follows: 49

when Christopher Riley unexpectedly won the Republican nomination for chief justice and sub-
sequently the general election. II health forced Ripley's resignation in 1874, and Gilfillan was
again appointed chief justice, a position he held until his death in 1894. Gilfillan and Mitchell
thus served together on the court for 13 years, and upon Gilfillan's death Mitchell was among
those who paid him special tribute. See generally In Memoriam Chief Justice James Gilfillan, 59
Minn. 539 (1895); Address of Associate Justice William Mitchell, Jan. 7, 1895, id. at 558-60.

246. This process was begun, of course, by Sibley and Joseph R. Brown during their years as
justices of the peace prior to the establishment of Minnesota Territory. See notes 31-57 supra
and accompanying text.

247. Stevens is among those who share this view. See H. STEVENS, supra note 29, at 92.
Sibley and Flandrau shared similar world views. See Clark, The Life and Influence of Judge
Flandrau, in 10 COLLECTIONS OF THE MINNESOTA HISTORICAL SOCIETY, 771, 772 (1905),

where he writes of Flandrau's restless spirit of adventure: "It was the same spirit that took Henry
M. Rice and Henry H. Sibley to the wilds of Minnesota." Sibley and Flandrau were also alike
in their fondness for tramping and traveling through the prairies and forests of Minnesota and in
their high estimation of the capabilities of Minnesota's Indians. Id. at 772-73.

248. See Minnesota & Pac. R.R. v. Sibley, 2 Minn. 13 (Gil. 1) (1858); id. at 22 (Gil. 11)
(Flandrau, J. dissenting).

249. Lightner, supra note 229, at 823-24. The state bonds issued pursuant to the majority
opinion in Minnesota & Pacific soon became a financial albatross around the state's neck.
Sanborn, The Work of the Second State Legislature, in 10 COLLECTIONS OF THE MINNESOTA
HISTORICAL SOCIETY 619 (1905). Sanborn described the situation at the end of 1859 as follows:

There was a well nigh universal demand that all further aid to the railroads already
projected be withheld and refused. The Legislature was compelled to act. The State had
issued to the railroad companies its seven per cent bonds to the amount of $2,275,000,
and less than fifty miles of grading had been done. The situation was intolerable ....

The land grant railroad companies, as security for the State bonds which they had
received, had issued to the State their bonds, which were secured by deeds of trust on the
lands donated them. Default had been made in the payment of interest on these bonds,
and the trustees under the trust deeds had failed to foreclose on them, as they were
directed to do. The Legislature, therefore, empowered the governor to foreclose them
and to bid them in for the State upon their sale. Subsequently this action was taken by
the chief executive in many instances.

Id. at 62 1.
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"By an amendment to the State Constitution adopted April 15th,
1858, provision was made for the issue of bonds of the state, in an
amount not exceeding $5,000,000, to several railroad companies
to aid in the construction of their roads. It was provided that, before
the bonds were issued, the railroad companies should give to the state
certain securities, including 'an amount of first mortgage bonds on the
roads, lands and franchises of the respective companies corresponding
to the State bonds issued.' The Minnesota & Pacific Railroad Com-
pany, claiming to have complied with the amendment of the Constitu-
tion, demanded of Governor Sibley that he issue to it certain State
bonds. He refused to do so for the reason that the bonds of the railroad
company tendered as security were not such 'first mortgage bonds'
as the Constitution contemplated. Thereupon the company applied
to the Supreme Court for a writ of mandamus requiring the governor
to issue the State bonds, and the writ was issued, two of the judges
holding with the railroad company and Judge Flandrau dissenting
and sustaining the position taken by Governor Sibley. When the
amendment to the Constitution was adopted, the railroad company
had not issued any 'first mortgage bonds.' Subsequently it made a
first mortgage upon its property to secure an issue of $23,000,000 of
bonds, and the bonds which it tendered to the State were a small part
of this issue. The State contended that it was entitled to first mortgage
bonds which should be a prior lien upon the railroad superior to that of
all other bonds, and Judge Flandrau forcibly demonstrated the sound-
ness of his position.

At this date it seems clear that Judge Flandrau was correct .... It
is certainly a very inadequate protection to the State to provide that
its debtor shall give it first mortgage bonds, and then leave it to the
debtor to determine how large the total issue shall be of which such
first mortgage bonds are to be part. It is possible that if Judge Flan-
drau's views [which were identical to Sibley's] had been followed,
the State bonds might not have been issued, or, if issued, they might
have been adequately secured, in either of which events the credit of
the State would doubtless have remained unimpaired."

B. The Wright County War

Another interesting episode was the so-called "Wright County War."
In 1858, a man named Rinehart, who had been arrested in Le Sueur
County for murder, was taken out of jail by a mob of disguised men
and hung. One or two other cases of "lynch law" had occurred, and
law-abiding citizens began to insist that efforts be made to prevent
similar occurrences. Then in the spring of 1859, a man named Oscar
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Jackson, of Wright County, who had been regularly tried for the mur-
der of a neighbor and acquitted, was seized by a mob at Rockford and
hung. Immediately on learning of this outrage, Governor Sibley issued
a proclamation warning that such "deeds of violence must cease" and
that if necessary "the whole power of the state" would be "called into
action to punish the perpetrators of such crimes.""25 A $500 reward
was offered for the arrest or conviction of those responsible for the
Rockford hanging.

Not long after this, Mrs. Jackson recognized at Minnehaha Falls a
man named Moore, who had been involved in the lynching of her hus-
band. He was arrested and taken to Wright County for trial. On Au-
gust 2, an armed mob broke into the building where Moore was con-
fined and released him. The civil authorities of Wright County declared
that they were powerless to stop such abuses of legal process and jus-
tice. With this, Sibley took action. He ordered the state militia to
Monticello to arrest the rioters and enforce the law. Eleven people
were arrested, order restored, and the Wright County War ended with-
out further bloodshed. At the time, Sibley was attacked for the high
cost of the expedition, 5' but on hindsight, what seems more significant
is the fact that such an episode occurred at all in Minnesota.

The Wright County War suggests that the task of establishing the
primacy of a rule of law in early Minnesota was not an easy one.2"2

Sibley and the other early leaders were aware that the growth and
prosperity of the new state in large measure depended on the degree
to which they were successful in getting the "house of state" in order.2
The primacy of the rule of law was essential to that endeavor. In the

250. Williams, supra note 31, at 287. This account of the Wright County War draws heavily
from Williams' version. Id. at 286-88.

251. Id. at 287.
252. The physical hardships of early practice have already been referred to. See text accom-

panying notes 126-33 supra.
253. Sanborn described the situation at the end of 1859 as follows:

The situation was, as I have said, most unhappy for the people and the State; and
retrenchment and reform in public, as well as in private, affairs were vitally essential.
In his message to us the retiring governor, General Sibley, presented the situation and
said, 'The embarrassed condition of the State finances and impoverished situation of the
people imperatively demand retrenchment in expenditures.' He knew that the State
had afloat nearly $184,000 in scrip and about $250,000 in eight per cent bonds, while
there was in the treasury, December 1st, but $1,014.16 in cash. He knew that large sums
in taxes were delinquent and could not be collected; that the people were poor, with
small resources and smaller incomes. But he also knew that certain expenditures must
be made, and that the State, already in favor with home-seekers, must not be allowed to
take one backward step in her progress, but must push steadily onward. When, on
January 2, 1860, Alexander Ramsey became governor he said in his inaugural: 'A
thorough revision of all laws whereby the expenses of town, county, or State govern-
ments can be reduced is imperative.'

Sanborn, supra note 249, at 621-22.
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railroad bond case we saw Sibley, and also Flandrau, take a position
which the plain language of the law seemed to require.254 In the Wright
County War episode, we see Sibley taking action (rather drastic action)
to enforce the law. Slowly, but surely, the aspirational goals of the
new state constitution were being put into practice.

C. The Sioux Uprising of 1812

Along with Joseph Brown, Sibley and Flandrau felt that the settlers
could live in harmony with the Indians. 55 Sibley was one of the state's
first Indian traders and lived and worked with the Indians for over
15 years.2 ' Flandrau served as Indian agent for the Sioux.257 Both men
came to know the Indians well; this knowledge bred respect for the
Indians, as individuals and as a race, and concern for what would
happen if humane, enlightened policies toward them were not adopted.
As early as 1850, Sibley warned Congress: 59

The busy hum of civilized communities is already heard beyond the
mighty Mississippi .... Your pioneers are encircling the last home of
the red man, as with a wall of fire. Their encroachments are perceptible
in the restlessness and belligerent demonstrations of the powerful
bands who inhabit your remote Western Plains. You must approach
these with terms of conciliation and friendship, or you must suffer the
consequences of a bloody and remorseless Indian war. Sir, what is to
become of the fifty or sixty thousand savage warriors and their families
who line your frontier when the buffalo and other game upon which
they now depend for subsistence are exhausted? Think you they will lie
down and die without a struggle? No, sir; no! The time is not far dis-
tant when, pent in on all sides, and suffering from want, a Philip, or a
Tecumseh, will arise to band themselves together for a last and des-
perate onset upon their white foes.

His warnings of course went tragically unheeded,6 0 and the even
greater tragedy of the 1862 Sioux outbreak was the direct result.

As Greenleaf Clark has written: "The Indian massacres are all
traceable, in the last analysis, to the encroachments upon their hunting

254. See notes 248-49 supra and accompanying text.
255. See R. KENNEDY, supra note 67, at 49; B. PHILLIPS, supra note 31, at 25-26.
256. R. KENNEDY, supra note 67, at 61; Shortridge, supra note 24, at 123.
257. Clark, supra note 247, at 773.
258. Flandrau wrote of the Sioux and Ojibiway as "splendid races of aboriginal men." Id. at

774. Sibley's views are well captioned in his 1850 appeal to Congress. See text accompanying
note 259 infra. See also note 68 supra and accompanying text.

259. This quotation appears in R. KENNEDY, supra note 67, at 51-52, and in Shortridge, supra
note 24, at 124.

260. R. KENNEDY, supra note 67, at 52. At the time, Kennedy writes, Congress was "pre-
occupied with the problems of the black man ... it regarded a plea for the red race as a distrac-
tion." Id.
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grounds, their birthright, as they considered them, and to the means
by which they were deprived of them, or forced to give them up .... 26 1

This was not because the "Government or its agents meant to be un-
just, but because such compensation as they got for these lands, by a
treaty system of questionable wisdom, was dissipated by their own
improvidence, or filched from them by the selfish greed and cupidity
of white men, from both of which they should have been protected.12 2

United States policy toward the Indians was "cruel at best" and their
wrongs committed in the process of that policy's administration
"added to the cruelty. '2 6' :

What Sibley, Brown, and Flandrau and many others hoped to
achieve was the slow but patient integration of the Indians into the
white man's way of life. 24 Brown and other early Indian agents had
made good progress in this respect.6 5 If their work had been supported
by Washington and followed through upon, the unfortunate convul-
sions of 1862 might have been avoided.2 11

261. Clark, supra note 247, at 774.
262. Id.
263. Id.
264. 2 W. FOLWELL, supra note 21, at 219; see Clark, supra note 247, at 773-74. Folwell

calls the proposed integration "a noble scheme of Indian civilization." 2 W. FOLWELL, supra.
265. See 2 W. FOLWELL, supra note 21, at 220-21 for a description of Brown's efforts to create

"farmer Indians." See also B. PHILLIPS, supra note 31, at 25-28. Another agent who advanced
similar ideas and who worked to make them happen was Jonathan E. Fletcher. According to
Folwell,

Fletcher 'induced many of the Indians to plant crops, to build houses ... to have
some of their children in school.... [H]e did not succeed in getting any considerable
number converted to the white man's religion, chiefly because it was so little commended
to them by the white man's example.... They imported their farming; gambled less, and
many of them abandoned whiskey. They framed and adopted a code of laws for their
government. There is reason to believe that, could they have been allowed to remain on
this reserve, within a lifetime they would have become nearly if not as civilized as the
Indians of New York and New England.' But the storm of wild rage which rose among
the whites after the 'Sioux Outbreak' drove them out of Minnesota. 'Thus they pass be-
yond our horizon.'

R. KENNEDY, supra note 67, at 52. Of Joseph Brown's efforts, Folwell wrote:
The exigencies of party politics caused the retirement of Major Brown ... early in

1861; a calamity, this, for the Sioux nation and for the United States.... Had he been
left in office there would have been enough trouble awaiting them, but he might have
succeeded. He might have induced many thousands, as he had many hundreds, of the
Sioux ... slowly to assume the ways of civilized men. Had he not succeeded it would
have been for lack of intelligent and consistent support and because of diabolical inter-
ference by white men without bowels and conscience. What Joseph R. Brown could not
do with and for the Sioux Indians could not be done.

2 W. FOLWELL, supra note 21, at 221. It is also interesting that the agent Brown replaced when
he took over in 1857 was Flandrau, who had resigned because of his appointment to the territorial
supreme court. Clark, supra note 247 at 773.

266. Folwell devotes a whole chapter to the causes of the Sioux outbreak. 2 W. FOLWELL,

supra note 21, ch. VIII, at 213-41. Among the more glaring inequities were the following: farcical
treaties-the disparity of bargaining power meant that the Indians "got" whatever we gave them,
which was usually a promise (soon broken) of reservations where they would be protected from
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Sibley and Flandrau played leading roles in quelling the Sioux out-
break, which flared up on August 18, 1862.267 Governor Ramsey pre-
vailed upon Sibley to take command of the state's forces."' He there-
after directed the entire campaign. Flandrau, then on the state su-
preme court, was at his home near Traverse des Sioux when the out-
break occurred. A courier arrived at his house about 4 o'clock in the
morning of August 19th and told him "that the Indians were killing
people in all directions, and that New Ulm was threatened."2" ' By
about noon that same day, Flandrau was on the move toward New
Ulm at the head of an improvised company of over 100 men. New Ulm
was reached some 8 hours later, after a march through a drenching
rain. Flandrau took over the defense of New Ulm, where he organized
the defenders, held off attacks by Indians in superior numbers, and
then successfully engineered the town's evacuation. 270

Following Flandrau's rescue of New Ulm, troops under Sibley de-
feated the Indians in several encounters.27' By late September the
Sioux outbreak was over.272 A military commission was established to
try the Indians involved in the massacres. Of the 425 enrolled for
trial, 321 were found guilty of which 303 were sentenced to be hung.27

the intrusions of white men, along with certain "annuities." The annuities themselves became a
major source of discord, especially once it was decided to pay them in cash, for "substantially all
of the money paid out for annuities went immediately into the pockets of the traders in payment
for past "credits." . . . Id. at 214. Annuities payments, even when received by the Indians,
whether in goods or cash, were also notoriously late in arriving, often because payment was
continually deferred by Congress. K. VAUGHN, A SHORT BIOGRAPHY OF GENERAL HENRY
HASTINGS SIBLEY 28 (1970).

Other causes of the outbreak included the seduction of Indian women by whites, which, to-
gether with the "multiplication of half-breeds [,] contributed to the [Indians'] general demorali-
zation", 2 W. FOLWELL, supra note 21, at 215, and the penchant of some traders to provide the
Indians with arms and liquor rather than the essentials which they needed to live in a state of
something less than open rancor in the midst of the ever-increasing white population. See gener-
ally id. The net effect of the agency-annuity policy with respect to the Indians was to reduce them
to the status of dependents. Id. at 214. Agents like Brown, Flandrau, and Fletcher were able to
show the Indians ways of regaining some self-respect and dignity, but by and large the agents
were political hacks, and it was "not to be expected that political agents at $1500 a year should
be men of high character devoted to the welfare of the Indian." Id. The most infamous of these
agents was Andrew J. Myrick, who refused Little Crow's women and children their rations in
the summer of 1862. When told of the Indians' hunger, it was Myrick who replied "let them eat
grass." Myrick was one of the first to be shot on the morning of the outbreak, and he was found
with his mouth stuffed full of grass. Id. at 233; R. KENNEDY, supra note 67, at 53.

267. 2 W. FOLWELL, supra note 21, at 109.
268. Id. at 147.
269. Clark, supra note 247, at 777; see 2 W. FOLWELL, supra note 2 1, at 135.
270. 2 W. FOLWELL, supra note 21, at 136-45; Clark, supra note 247, at 777-78.
271. Chief among these were the battles of Birch Coolie and Wood Lake.
272. See 2 W. FOLWELL, supra note 21, at 185.
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President Lincoln reviewed all the cases,274 with the end result that all
but 38 had their sentences reduced.275

While it is true that many innocent people were killed by the Sioux
during the 1862 outbreak, it is equally true that the uprising was caused
by the harsh treatment imposed on the Indians. 276 As Sibley himself
wrote, "the history of the treatment of the various tribes of Indians by
the United States government constitutes one of the foulest blots on
our national escutcheon. ' 27 7 Things might have been different in 1862.
The fact that Sibley, Brown, and others were able to deal in an honor-
able way with the Indians for over 20 years prior to the outbreak sug-
gests possibilities of a harmonious relationship never achieved. In
terms of the themes of this article, the treatment accorded the Indian
tribes of Minnesota in those early days is difficult to reconcile with the
implicit commitment to a belief in the worth and dignity of all man-
kind which forms the philosophical basis for our Constitution, par-
ticularly its Bill of Rights.

IX. CONCLUSION

The years between 1835 and 1865 constitute the critical formative
period in the history of Minnesota's legal institutions. During those
years our first laws were framed and a system of government put into
operation. Our courts and judges often with little to go on but their
own sense of justice, endeavored to resolve disputes fairly and to forge
our state's principles of common law. In all of these efforts, Sibley
and Flandrau and our other legal "founding fathers" were ultimately
guided by the high idealism of our state and federal constitutions. Yet
as this article has shown, mere devotion to high ideals, and even their
expression in official documents, does not guarantee results. Hard
work, moral conviction, and a willingness to acknowledge error are
some of the ingredients essential to the realization of expressed ideals.
And even then there will be failures, shortcomings, and room for im-
provement.

273. The figures used here are taken from K. VAUGHN, supra note 265, at 36. Folwell reported
that 392 prisoners were tried, with 307 sentenced to death, 16 to imprisonment. 2 W. FOLWELL,
supra note 21, at 196.

274. K. VAUGHN, supra note 265, at 39. See also 2 W. FOLWELL, supra note 2 1, at 209.
275. 2 W. FOLWELL, supra note 21, at 209. Folwell's number is 39, but only 38 were actually

hung. Id. at 210.
276. See note 266supra.
277. This quotation appears in K. VAUGHN, supra note 266, at 40A. See also 2 W. FOLWELL,

supra note 21, at 210 n.36, which quotes another author on Sibley as follows:

Even in the hour of execution, he felt that the Indian, though guilty, and righteously
punished .... died the victim of the white man's avarice, injustice, and wrong.
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Looking back at the events and developments recounted in this
article, one comes to realize that adherence to high principles and
acknowledgment of instances of failure does not necessarily involve
hypocrisy. Rather it is simply a recognition that to state an ideal is not
to achieve it. The struggle to conform social behavior to high standards
is a constant one. The faith is that the people and their governmental
institutions will in time approximate the goal to which they are committed.

In this, our Bicentennial Year as a nation and our 12th decade as a
state, we have reason to believe that we are coming closer than before
to achieving the ideals that form the common heritage of our state and
federal constitutions. The progress we have made must and will move
us in the years ahead to guard with care the inalienable rights of each
person to the end that all people may live in a self-disciplined and so-
cially constructive way to achieve their personal goals and to further
the common good.
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