








CONTRIBUTION AND INDEMNITY

give statutory notice to a dramshop2l7 or a municipal defendant."' In
each case the court determined that the immunity existed only
because of a procedural rule and that justice required that contribution
be allowed."9

In summary, although Lam bertson apparently abrogated the common
liability prerequisite, common liability still may be required in specific
instances.21

.9 Determining when common liability is a proper prerequis-
ite to a contribution claim requires a balancing of the policies support-
ing the defense against the need for equitable loss allocation.

227. See Hammerschmidt v. Moore, 274 N.W.2d 79 (Minn. 1978). In Hammer-
schmidt the court held that the notice-of-claim provision requiring that notice be given
to the licensee of any licensed liquor establishment within 120 days after an injury, see
MINN. STAT. § 340.951 (1976 & Supp. 1977), is not a condition precedent to a third-party
civil damage action for contribution. See 274 N.W.2d at 82. Although the Hammerschmidt
court appears to have indicated that common liability is a requirement which must be
met before contribution is appropriate in Minnesota, the court allowed contribution
against a defendant who could not be held liable to the injured party because of the
plaintiff's failure to notify that defendant within the 120 days required by the statute. See
id. Thus, whether common liability is necessary before contribution can be applied re-
mains uncertain. But see Hart v. Cessna Aircraft Co., No. 48329 (Minn., filed Feb. 9,
1979). For a discussion of the Hart case, see note 229.1 infra. In holding that contribution
was allowable, the Hammerschmidt court appears to have balanced the need for prompt
investigation of claims by an alleged dram shop violation and the need for enforcement
of the policy that all wrongdoers must share in the burden of their wrong. See 274 N.W.2d
at 81-83.

228. See White v. Johnson, 272 Minn. 363, 372, 137 N.W.2d 674, 680 (1965), overruled
on other grounds, Tolbert v. Gerber Indus., Inc., - Minn -... 255 N.W.2d 362,
367-68, 368 n.11 (1977).

229. See White v. Johnson, 272 Minn. 363, 370-71, 137 N.W.2d 674, 679 (1965),
overruled on other grounds, Tolbert v. Gerber Indus., Inc., - Minn. -, - 255
N.W.2d 362, 367-68, 368 n.11 (1977); Employers Mut. Cas. Co. v. Chicago, St. P., M. &
0. Ry., 235 Minn. 304, 310, 50 N.W.2d 689, 693 (1951).

229.1. After this Note originally had gone to press, the Minnesota Supreme Court de-
cided Hart v. Cessna Aircraft Co., No. 48329 (Minn., filed Feb. 9, 1979), in which the court
clarified the common liability issue. In Hart, a wrongful death action, the court held that
co-tortfeasors generally must share a common liability to the injured party before contri-
bution will be appropriate. See id., slip op. at 3. The plaintiff, whose husband died in an
airplane crash, first brought a wrongful death action against the pilot of the airplane. The
supreme court affirmed a finding that the pilot was not negligent. See Hart v. Vogt, 306
Minn. 476, 238 N.W.2d 590 (1976). The plaintiff then sued the manufacturer of the
airplane, alleging negligence in the design and manufacture of the airplane. A third-party
action claiming a right to contribution was made against the pilot. Because the verdict
in the first action established that the pilot was not liable to the plaintiff, the Minnesota
Supreme Court affirmed the trial court's dismissal of the third-party complaint, reasoning
that "only a tortfeasor who is liable for a plaintiff's loss should be required to contribute
to the payment for that loss." Hart v. Cessna Aircraft Co., slip op. at 4. The court
indicated, however, that when necessary to achieve an equitable result, the common
liability requirement may not have to be satisfied. See id. Thus, the need still exists for a
test to determine the situations in which the absence of common liability will not bar
contribution.

The Hart court also held, however, that the manufacturer could only be held liable for
the portion of damages attributable to its own negligence. See id., slip op. at 6. Thus, if
the jury is the second suit found the pilot to be party at fault, the manufacturer apparently
would receive the same benefits it could obtain in a contribution claim.
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B. Indemnity: Recent Judicial Modifications of Loss Allocation
Principles

As stated above, the Minnesota Supreme Court has rendered several
decisions in the past few years that have dramatically altered tort loss
allocation concepts. Indemnity has undergone a particularly drastic
change. The upheaval in Minnesota indemnity law results from the
holdings and dicta in Tolbert v. Gerber Industries, Inc., 3" Frey v. Mont-
gomery Ward & Co.,23' and Busch v. Busch Construction, Inc.232 Al-
though these cases have little in common factually, an underlying -issue
in each case was the appropriateness of contribution or indemnity when
a co-tortfeasor in a sales chain of distribution was at fault in causing the
injured party's loss.

In Tolbert the court refused to grant indemnity to an installer of a
defective product from a manufacturer whose liability was based on
negligence, strict liability, and breach of implied warranty.2 "1 Subse-
quently, in Frey the supreme court remanded a case involving the sale
of a defective product with orders to the trial court to determine whether
the facts fell within Hendrickson's third or fourth rules." ' Although the
majority opinion was silent as to the effects of a potential breach of
implied warranty, Justice Kelly, in a concurring opinion, stated that
indemnity is proper anytime a nonmanufacturing entity proves that a
manufacturer breached an implied warranty, reasoning that a breach of
an implied warranty falls within Hendrickson's third rule.23 More re-
cently, however, in Busch a strictly liable manufacturer was held to be
entitled to contribution from a negligent co-tortfeasor.23 Logically, then,
a negligent co-tortfeasor should be allowed contribution from a strictly
liable manufacturer. Thus, because strict liability and breach of implied
warranty claims have been viewed as being virtually identical in the
proof needed to sustain recovery,237 Justice Kelly's concurring opinion in
Frey, in which he would allow indemnity to a negligent co-tortfeasor
from a manufacturer who breaches an implied warranty, appears to be

230. - Minn. - , 255 N.W.2d 362 (1977).
231. 258 N.W.2d 782 (Minn. 1977).
232. 262 N.W.2d 377 (Minn. 1977).
233. See - Minn. at - , 255 N.W.2d at 368.
234. See 258 N.W.2d at 788-89.
235. See id. at 789-91 (Kelly, J., concurring specially).
236. See 262 N.W.2d at 393-94.
237. See Goblirsch v. Western Land Roller Co., 310 Minn. 471, 475, 246 N.W.2d 687,

690 (1976) (trial judge's refusal "to instruct on . . . warranty theories because . . . the
instructions would have been mere surplusage, redundant in view of the instructions on
strict liability" affirmed); Worden v. Gangelhoff, 308 Minn. 252, 254, 241 N.W.2d 650, 651
(1976) (burden of proof for strict liability, breach of warranty, and negligence is the same);
Farr v. Armstrong Rubber Co., 288 Minn. 83, 89-94, 179 N.W.2d 64, 69-71 (1970) (legal
theories of strict liability and breach of implied warranty of merchantability are closely
related, involving similar proof).
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CONTRIBUTION AND INDEMNITY

inconsistent with the court's holdings in Tolbert and Busch. In light of
the uncertainty created by this trilogy of recent indemnity cases, each
case will be examined individually, and a synthesis of their holdings will
be offered."'

In Tolbert the Minnesota Supreme Court significantly narrowed the
scope of the indemnity remedy. In that case the injured party, while
standing on a boxcar, was knocked to the ground when an overhead tube
feeding grain into the boxcar fell.29 The overhead tube was installed by
Voldco, Inc. but was manufactured by Gerber Industries, Inc. " , The jury
returned a verdict for the injured party, attributing one hundred percent
of the negligence to the manufacturer and the installer.24" ' The jury also
found that both co-tortfeasors had breached implied warranties and
were strictly liable."' The trial court therefore awarded indemnity to the
installer, reasoning that the facts satisfied Hendrickson's fourth rule.2 11

On appeal, however, the Minnesota Supreme Court overruled
Hendrickson's fourth rule, holding that allocation of loss should be
based on relative fault, and remanded the case for a new trial on the
limited issue of apportionment of damages.2 ' In so holding, the court
emphasized that the remaining Hendrickson rules were still valid.245

Thus, after Tolbert, if both co-tortfeasors are found negligent the appro-
priate remedy should be contribution, not indemnity. Unfortunately,
the clarity that Tolbert brought to Minnesota indemnity law was short-
lived because of apparent inconsistent language used in the subsequent
case of Frey v. Montgomery Ward & Co.2"'

In Frey, the injured party brought an action to recover damages
caused when a space heater malfunctioned in a trailer in which he raised
chinchillas.117 Montgomery Ward, the retailer, impleaded McGraw-
Edison, the manufacturer of the space heater, alleging a right to contri-
bution or indemnity from McGraw-Edison if Montgomery Ward should
be found liable to the injured party.2 8 The trial court, however, granted
a directed verdict in favor of the manufacturer, thereby foreclosing any
contribution or indemnity claim.2 9 On appeal, the Minnesota Supreme
Court reversed the trial court's order granting a directed verdict, reason-

238. See notes 239-70 infra and accompanying text.
239. See - Minn. at - , 255 N.W.2d at 365.
240. See id. at - , 255 N.W.2d at 364.
241. Id.
242. Id. at - , 255 N.W.2d at 368 (Kelly, J., dissenting).
243. See id. at - , 255 N.W.2d at 364 (trial court relied on recent Minnesota Rule 4

cases in awarding indemnity).
244. See id. at -, 255 N.W.2d at 367-68.
245. See id. at -, 255 N.W.2d at 366-67.
246. 258 N.W.2d 782 (Minn. 1977).
247. See id. at 785.
248. See id. at 784.
249. See id.
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ing that the manufacturer may have breached a duty when it failed to
place a warning in the owner's manual.20 The court determined that by
failing to include this warning McGraw-Edison may have breached a
foreseeable duty owed to Montgomery Ward and therefore may have
placed the case within Hendrickson's third rule.25" '

In remanding Frey for a new trial the supreme court instructed the
trial court to determine whether the case fell within Hendrickson's third
or fourth rule. 252 Although the majority opinion did not give the trial
court any guidance in making the determination, guidance was offered
in Justice Kelly's concurring opinion.32 Specifically, Justice Kelly ex-
plained that the duty to which Rule 3 refers is similar to the duty owed
not to breach an implied warranty."' Thus, Montgomery Ward, though
negligent, should be entitled to indemnity from the manufacturer if the
trial court finds the manufacturer breached an implied warranty. 55 So
formulated, Justice Kelly's interpretation of Hendrickson's third rule
appears to be that a breach of an implied warranty permits a retailer to
be indemnified as a matter of law regardless of the retailer's negligence.

Although Justice Kelly interpreted Hendrickson's third rule in a con-
curring opinion, his views might be the law of the case because the
majority opinion appears to refer to his opinion with approval. 2'6 If so,
the rule of loss allocation based on relative fault enunciated in Tolbert
appears to have been severely limited, if not abrogated. Consequently,
in product liability cases, breach of an implied warranty may automati-
cally place the case in Rule 3.

Three months after the decision in Frey, in which the notion that loss
allocation should be based on relative fault apparently was rejected, the
Minnesota Supreme Court appears to have returned to the concept of
loss allocation based on relative fault in Busch v. Busch Construction,
Inc.257 Busch involved six consolidated personal injury actions arising
out of a single vehicle accident.58 The accident occurred when the steer-
ing column on a car driven by Lando Busch locked, causing the car to
go out of control.2 1

5 The jury found Busch fifteen percent at fault and
General Motors Corporation, the manufacturer of the automobile,
eighty-five percent at fault.260

The primary issue in Busch was whether the contributory negligence

250. See id. at 787-89.
251. See id. at 788.
252. Id. at 788-89.
253. See id. at 789-91 (Kelly, J., concurring specially).
254. See id. at 789-90.
255. See id. at 790-91.
256. See id. at 788.
257. 262 N.W.2d 377 (Minn. 1977).
258. See id. at 383.
259. See id.
260. Id.
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CONTRIBUTION AND INDEMNITY

of an injured party could be compared with the strict liability of a co-
tortfeasor under the comparative negligence statute."6 ' Answering the
question in the affirmative, the court held that a co-tortfeasor who is
strictly liable is entitled to contribution from a negligent co-tortfeasor
whose liability arises from negligence other than failure to discover or
guard against product defects. 62

A synthesis of Tolbert, Frey, and Busch yields the following conclu-
sions.11 First, Hendrickson's fourth rule clearly is abrogated.2" ' Second,
in future cases, when co-tortfeasors have been negligent their negligence
will be apportioned under the comparative negligence or comparative
fault statutes, each co-tortfeasor found negligent bearing a share of the
loss in proportion to that co-tortfeasor's degree of fault.' 5 The court thus
appears to be merging the remedies of contribution and indemnity into
a single remedy of comparative fault.2"1 Third, under Busch the fault of

261. See id. at 393-94.
262. See id. at 394.
263. Drawing any conclusions from Tolbert, Frey, and Busch is difficult because the

degree of interrelation between these cases is uncertain. The following chart illustrates
the similarities and differences between these cases:

Tolbert Frey Busch

PARTY Installer Retailer Consumer
SEEKING
INDEMNITY

PARTY AGAINST Manufacturer Manufacturer Manufacturer
WHOM
INDEMNITY
SOUGHT

TYPE OF GOODS Industrial goods Consumer goods Consumer goods
CAUSING
PLAINTIFF'S
INJURY

LIABILITY OF Negligence, Court remanded Negligence, strict
PROPOSED strict liabili- because liability liability
INDEMNITOR ty, breach of could be based on
PREDICATED implied warranty negligence or
UPON breach of implied

warranty

LIABILITY OF Negligence, Negligence Negligence
PROPOSED strict liabili-
INDEMNITEE ty, breach of
PREDICATED implied warranty
UPON

264. See Tolbert v. Gerber Indus., Inc., - Minn . . 255 N.W.2d 362, 367-68
(1977).

265. See id. at -, 255 N.W.2d at 367-68.
266. See Jensvold, supra note 6, at 739-40 (suggesting that "comparative responsibil-

ity" or "partial indemnity" be adopted as a method of allocating loss); notes 299-313 infra
and accompanying text.
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the co-tortfeasors is compared regardless of the theory upon which li-
ability is predicated.2 7 Loss apportionment is then calculated according
to the comparative negligence or comparative fault statutes." Under
Frey, however, a breach of duty by the indemnitor may still entitle the
indemnitee to indemnity based on Hendrickson's third rule.16 1 Finally,
Frey renders uncertain the ambit of Hendrickson's third rule, leaving
to future litigation the issue of whether the co-tortfeasor claiming in-
demnity under Hendrickson's third rule must remain free of fault with
respect to the injured party's loss.7 0

IV. THE FUTURE OF CONTRIBUTION AND INDEMNITY IN MINNESOTA

Recent years have witnessed both case law and statutory changes
affecting contribution and indemnity in Minnesota. In the area of con-
tribution law, whether common liability between co-tortfeasors will be
required in all situations before contribution may be permitted is uncer-
tain 711 As discussed previously, the court appears to apply a balancing
test when confronted with this question .2 2 In the area of indemnity law,
the validity of Hendrickson's rules may be questioned because of appar-
ent inconsistencies in recent Minnesota decisions. 273 In addition to the
questions raised by recent case law, the Minnesota Legislature recently
enacted a comparative fault statute274 that will have a significant impact
on the remedies of contribution and indemnity.75

A. Hendrickson's First, Second and Fifth Rules

Hendrickson's first and second rules should be maintained, as they
permit indemnity to a party not personally at fault in causing the in-
jured party's loss. 2 6 In Rule 1 cases, liability is imposed on the party
seeking indemnity because of the conduct of another.277 Under Rule 2,
liability is imposed on the party seeking indemnity as a result of the
indemnitee's justifiable reliance upon the representations made by an-

267. See 262 N.W.2d at 394.
268. See id. at 393-94.
269. See 258 N.W.2d at 788-89.
270. For a discussion of Frey and the scope of Hendrickson's third rule in light of the

amendments to the comparative negligence statute, see notes 309-13 infra and accompa-
nying text.

271. See notes 209-29.1 supra and accompanying text.
272. See notes 222-29.1 supra and accompanying text.
273. For a discussion of the apparent inconsistencies in recent Minnesota decisions, see

notes 230-70 supra and accompanying text.
274. See Act of Apr. 5, 1978, ch. 738, §§ 6-8, 1978 Minn. Laws 839 (to be codified as

MINN. STAT. §§ 604.01-.02).
275. See notes 299-314 infra and accompanying text.
276. See Tolbert v. Gerber Indus., Inc., - Minn .... 255 N.W.2d 362, 366

(1977).
277. Id.
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other.118 Under both rules, the fundamental principle that a party guilty
of injurious misconduct must indemnify those without fault supports
the continued granting of indemnityY5 Additionally, Hendrickson's
fifth rule should be maintained because indemnity contracts play an
important role in allocating risks equitably among societal members.'"
For example, few companies will manufacture products unless insur-
ance for product liability suits remains available.251

B. Hendrickson's Third Rule

Justice Kelly's concurring opinion in Frey indicated that the duty to
which Hendrickson's third rule referred is similar to the duty owed not
to breach an implied warranty.2 2 Under this formulation of the rule,
nonmanufacturing entities are entitled to indemnity from any entity
higher in the sales chain of distribution when such nonmanufacturing
entities reasonably rely on an implied warranty that the manufacturer
breaches3m Indemnity then may be granted even though the retailer,
wholesaler, or other nonmanufacturing entity is negligent or strictly
liable.3' The reasons for allowing indemnity based on this theory are

278. Id.
279. See id.
280. See Northern Pac. Ry. v. Thornton Bros. Co., 206 Minn. 193, 197, 288 N.W. 226,

228 (1939) (indemnity contracts are "legitimate as insurance"); Comment, supra note 175,
at 205 (indemnity contracts help to spread loss among societal members).

281. See WALL ST. J., June 3, 1976, at 1, col. 6, which describes the dissolution of Havir
Manufacturing Company of St. Paul, Minnesota because "replacement insurance" would
have been too expensive. The company's product liability insurance annual premiums had
climbed from $2,000 in 1970 to a projected cost of $200,000, or 10% of its annual sales, in
1976. Id. Havir's resulting liquidation idled most of its 80 employees. Id.

282. See Frey v. Montgomery Ward & Co., 258 N.W.2d 782,789-91 (Minn. 1977) (Kelly,
J., concurring specially).

283. See id. at 790-91.
284. This would be the result if Justice Kelly's concurring opinion was the law of the

case. See notes 253-55 supra and accompanying text. Justice Kelly's reasoning is theoreti-
cally consistent with the cases in which indemnity is granted to a retailer or other nonman-
ufacturing entity from a manufacturer held negligent or strictly liable based on an invoca-
tion of the active-passive test. See, e.g., Guarnieri v. Kewanee-Ross Corp., 270 F.2d 575,
579 (2d Cir. 1959) (breach of nondelegable duty to inspect not passive negligence); Lopez
v. Brackett Stripping Mach. Co., 303 F. Supp. 669, 670-71 (N.D. Il1. 1969) (manufacturer's
strict liability for defective product not "passive, secondary or merely technical negli-
gence"); Roberts v. Richland Mfg. Co., 260 F. Supp. 274, 276 (W.D. Mich. 1966) (manu-
facturer charged with negligent design and assembly and breach of warranty "active joint
tort feasor"); Farr v. Armstrong Rubber Co., 288 Minn. 83, 96-97, 179 N.W.2d 64,72 (1970)
(sale of defective tires is passive negligence entitling retailer to indemnity from strictly
liable manufacturer); cf. Stanfield v. Medalist Indus., Inc., 17 Ill. App. 3d 996, 1000, 309
N.E.2d 104, 107-08 (1974) (liability for defective product "is qualitatively active" but
strictly liable manufacturer is outside active-passive test in indemnity action against user
for policy reasons) (emphasis in original).

One commentator has noted "a general reluctance . .. to allow a manufacturer to
obtain indemnity from his buyer even though it may seem that the manufacturer is less
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threefold. First, retailers are at the mercy of manufacturers with respect
to the knowledge of dangers that inhere in the products they sell.,
Second, manufacturers are in a centralized point in the distributive
chain and therefore are the most efficient entity to take preventive
measures.2 Finally, manufacturers can best bear the cost of product-
related injuries through insurance or by including the cost of injuries in
the cost of their products.2s7

Although the preceeding theories may support attributing a greater
share of the loss to manufacturers, several reasons exist for not allowing
indemnity merely because an implied warranty has been breached.
First, fitting a breach of implied warranty into Hendrickson's third rule
is inconsistent with Tolbert, in which contribution was considered to be
the appropriate remedy despite a breach of an implied warranty by the
manufacturer.28 Second, the Busch court held that liability should be
apportioned in strict liability cases,n' which essentially are similar in

at fault." Note, supra note 129, at 620. The author concludes:
There is a tendency for the courts to say that if the manufacturer is negligent

at all, he is actively negligent. The manufacturer assembles the parts and sends
the finished product into the flow of commerce. He is not a mere conduit, and
he therefore has the original duty to inspect. The courts apparently feel that if
a party is later injured by a defect caused by someone's negligence, the manufac-
turer should not be able to deny that he had a substantial part in causing the
injury.

Id. For an example of this approach, see McClish v. Niagara Mach. & Tool Works, 266 F.
Supp. 987, 990-91 (S.D. Ind. 1967) (manufacturer's "concurrent negligence" prevents
indemnity in absence of active-passive test).

285. See Dobias v. Western Farmers Ass'n, 6 Wash. App. 194, 200-01, 491 P.2d 1346,
1350 (1971) (retailer indemnified for reliance on manufacturer's representations).

286. See Comment, Obviousness of Product Dangers as a Bar to Recovery: Minnesota
Apparently Adopts the Latent-Patent Doctrine, 3 WM. MITCHELL L. REV. 241, 242 (1977).
The responsibility of the manufacturer to provide feasible safety precautions is illustrated
by recent decisions in which manufacturers were held liable for failure to provide safety
devices that prevent industrial machine operators from suffering injury because of mo-
mentary inadvertance. See, e.g., Bexiga v. Havir Mfg. Co., 60 N.J. 402, 290 A.2d 281
(1972), noted in 86 HARV. L. REv. 923 (1973).

287. See, e.g., McCormack v. Hankscraft Co., 278 Minn. 322, 338, 154 N.W.2d 488, 500
(1967). In discussing the rationale for strict liability under the RESTATEMENT (SECOND) OF
Toms § 402A (1965), the McCormack court stated:

[Slubjecting a manufacturer to liability without proof of negligence or privity
of contract, as the rule intends, imposes the cost of injury resulting from a
defective product upon the maker, who can both most effectively reduce or
eliminate the hazard to life and health, and absorb and pass on such costs,
instead of upon the consumer, who possesses neither the skill nor the means
necessary to protect himself adequately from either the risk of injury or its
disastrous consequences.

278 Minn. at 338, 154 N.W.2d at 500.
288. See notes 239-44 supra and accompanying text.
289. See 262 N.W.2d at 393-94. The court, however, excluded from its holding a con-

sumer's negligent failure to inspect a product and failure to guard against defects. Id.
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their proof requirements to implied warranty cases."" Third, allowing
indemnity for breach of an implied warranty dangerously insulates re-
tailers and wholesalers from liability.21 Those entities having the great-
est contact with consumers thus could promote products regardless of
their dangerous condition. 25 2 Fourth, accepting Frey's indemnity theory
permits retailers and wholesalers to avoid contribution in what would
have been a Hendrickson Rule 4 situation merely by asserting a breach
of a duty owed."' Finally, if Frey stands for the proposition that a
showing of implied warranty justifies indemnity, the court's opinion in
Tolbert is rendered meaningless, because Tolbert necessitates ignoring
implied warranty and strict liability findings when co-tortfeasors are
found negligent. 2"

Thus, persuasive reasons exist for overruling Frey if that decision is
interpreted to mean that indemnity is proper as a matter of law anytime
a co-tortfeasor proves that another co-tortfeasor has breached an im-
plied warranty. If Frey's interpretation of Hendrickson's third rule is
rejected, the question remains whether Rule 3 should be retained and,
if so, what situations the rule encompasses. Previous Rule 3 cases in-
volved situations in which the court granted indemnity based on an
indemnitor's breach of a nondelegable duty.29 Because the indemnitee

290. See Goblirsch v. Western Land Roller'Co., 310 Minn. 471, 475, 246 N.W.2d 687,
690 (1976) (trial judge's refusal "to instruct on . . . warranty theories because . . . the
instructions would have been mere surplusage, redundant in view of the instructions on
strict liability" affirmed); Worden v. Gangelhoff, 308 Minn. 252, 254, 241 N.W.2d 650, 651,
(1976) (burden of proof for strict liability, breach of warranty, and negligence is the same);
Farr v. Armstrong Rubber Co., 288 Minn. 83, 89-94, 179 N.W.2d 64, 69-71 (1970) (legal
theories of strict liability and breach of implied warranty of merchantability are closely
related, involving similar proof).

291. See, e.g., Jensvold, supra note 6, at 738-39; Note, supra note 30, at 85. Justice
Kelly's concurring opinion in Frey, apparently suggesting that "reasonable reliance" on
the manufacturer's warranty is necessary before indemnity is appropriate, see 258 N.W.2d
at 790-91, may alleviate this problem.

292. See Note, supra note 30, at 85. Also note that Justice Kelly's interpretation of
Hendrickson's third rule does not find support in prior Minnesota case law, because none
of the five cases cited by the court, see 258 Minn. at 373 n.18, 104 N.W.2d at 848 n.18,
dealt with a breach of implied warranty. See Kahler v. Liberty Mut. Ins. Co., 204 F.2d
804 (8th Cir. 1953) (indemnity awarded against defendant who conducted marksmanship
show and contracted to keep gun zone free of spectators); Hanson v. Bailey, 249 Minn.
495, 83 N.W.2d 252 (1957) (indemnity denied between road construction contractor and
motorist); Dehn v. S. Brand Coal & Oil Co., 241 Minn. 237,63 N.W.2d 6 (1954) (indemnity
awarded against lessee based on breach of implied covenant to return premises in as good
condition as when received); Fidelity & Cas. Co. v. Northwestern Tel. Exch. Co., 140
Minn. 229, 167 N.W. 800 (1918) (indemnity awarded against defendant for failure to
securely fasten wire on pole in joint control of indemnitor and indemnitee), overruled,
Tolbert v. Gerber Indus., Inc., - Minn. - , -, 255 N.W.2d 362, 367-68, 368 n.ll
(1977); Minneapolis Mill Co. v. Wheeler, 31 Minn. 121, 16 N.W. 698 (1883) (indemnity
awarded for failure to exercise reasonable diligence in repairing bridge).

293. See Steenson, Products Liability-Minnesota, in TORTS UPDATE: RECENT DEVELOP-

MENTs IN THE LAw 67-68 (1978).
294. See id. at 67.
295. See Kahler v. Liberty Mut. Ins. Co., 204 F.2d 804 (8th Cir. 1953) (indemnity
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in these cases apparently was also at fault, Rule 3 probably should be
abrogated by the Minnesota court. The basis for this suggestion is two-
fold. First, because the court has never enunciated a standard for deter-
mining which Rule 3 duties are nondelegable, the type of case that
properly falls within Hendrickson's third rule cannot be determined in
advance. Second, awarding indemnity to a party at fault in causing the
injured party's loss is inconsistent with the recent legislative mandate
that indemnity is proper only when the indemnitee is without fault. 9

C. Statutory Loss Allocation in Minnesota

In recent years the Minnesota Legislature also has addressed the
problem of allocating loss in tort claims. In 1969 a comparative negli-
gence statute was enacted, which substantially changed Minnesota's
prior loss allocation system by permitting some injured parties who were
negligent to recover part of their loss."7 More recently, on April 5, 1978,

awarded against defendant who conducted marksmanship show and contracted to keep
gun zone free of spectators); Hanson v. Bailey, 249 Minn. 495, 83 N.W.2d 252 (1957)
(indemnity denied between road construction contractor and motorist); Dehn v. S. Brand
Coal & Oil Co., 241 Minn. 237, 63 N.W.2d 6 (1954) (indemnity awarded against lessee
based on breach of implied covenant to return premises in as good condition as when
received); Fidelity & Cas. Co. v. Northwestern Tel. Exch. Co., 140 Minn. 229, 167 N.W.
800 (1918) (indemnity awarded against defendant for failure to securely fasten wire on pole
in joint control of indemnitor and indemnitee), overruled, Tolbert v. Gerber Indus., Inc.,

_ Minn. -, -, 255 N.W.2d 362, 367-68, 368 n.11 (1977); Minneapolis Mill Co. v.
Wheeler, 31 Minn. 121, 16 N.W. 698 (1883) (indemnity awarded for failure to exercise
reasonable diligence in repairing bridge).

296. See notes 303-12 infra and accompanying text.
297. See Act of May 23, 1969, ch. 624, 1969 Minn. Laws 1069 (codified at MINN. STAT.

§ 604.01 (1976), as amended by Act of Apr. 5, 1978, ch. 738, §§ 6-7, 1978 Minn. Laws 839).
Prior to the enactment of the Minnesota comparative negligence statute, contributory

negligence was an affirmative defense. See, e.g., Rosin v. International Harvester Co., 262
Minn. 445, 454, 115 N.W.2d 50, 56 (1962) (burden of proving plaintiff's contributory
negligence in not maintaining vehicle brakes rests with defendant); Lyon v. Dr. Scholl's
Foot Comfort Shops, Inc., 251 Minn. 285, 296, 87 N.W.2d 651, 659 (1958) (when the record
failed to disclose negligent conduct by plaintiff, trial court properly refused to submit issue
of plaintiffs contributory negligence to jury). See generally W. PROSSER, supra note 1, §
65, at 416. The application of the defense utilizes the reasonable person standard. See
generally RESTATEMENT (SECOND) OF TORTS §§ 463-464 (1965).

If successfully established, contributory negligence will bar an injured party from re-
covering damages. See, e.g., Zuber v. Northern Pac. Ry., 246 Minn. 157, 171-72, 74
N.W.2d 641, 652 (1956) (plaintiff injured when baggage fell from shelf); Peterson v. Doll,
184 Minn. 213, 215, 238 N.W. 324, 325 (1931) (defendant caused collision when he stopped
car suddenly without giving a signal). If the injured party was negligent and such negli-
gence was the proximate cause of his injury and this was the only conclusion to be drawn
from the evidence, a directed verdict against the injured party was proper. See, e.g.,
Mortenson v. Hindahl, 247 Minn. 356, 361, 77 N.W.2d 185, 188 (1956) (negligence of child
riding pony that stepped in front of oncoming car not clear as a matter of law); Standafer
v. First Nat'l Bank, 243 Minn. 442, 448-49, 68 N.W.2d 362, 366-67 (1955) (negligence of
mover who fell from top of elevator not clear as a matter of law).
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the Legislature amended the comparative negligence statute, substan-
tially changing its loss allocation provisions.2 18 Due to the relative youth
of this statute, its provisions have not yet been construed. The following
section of this Note will explain the portions of the statute affecting
contribution and indemnity claims and will propose possible solutions
to loss allocation problems that the statute may generate.

1. Statutory Changes Affecting Contribution Claims

Under the comparative negligence statute, as at common law, the
insolvency of a co-tortfeasor is irrelevant in computing the injured
party's recovery because the right to contribution does not affect the
injured party's substantive right to relief."' Thus, for cases arising be-

Because of the harshness inherent in a doctrine that denied compensation to a negligent
injured party, courts devised a number of exceptions to the contributory negligence rule.
See generally W. PROSSER. supra note 1, § 65, at 18. Although some of these exceptions
allowed an injured party to recover notwithstanding his failure to exercise due care, id. §
67, they too often created harsh results of full or no recovery. Id. Apparently, the Minne-
sota Legislature enacted a comparative negligence law in response to the severity of the
doctrine of contributory negligence and the failure of doctrines such as last clear chance
to consistently provide equitable results.

For a general discussion of the comparative negligence doctrine, see C. HEFT & C. HErr,
COMPARATIVE NEGLIGENCE (1971) (primarily Wisconsin law); V. SCHWARTZ, COMPARATIVE
NE..IGENCE (1974) (texts of the various statutes and a good bibliography).

298. See Act of Apr. 5, 1978, ch. 738, § 8, 1978 Minn. Laws 840 (to be codified as MINN.
STAT. § 604.02). Interestingly, the purpose of the amendments to the comparative negli-
gence statute is to combat the mounting costs of products liability insurance. See Tape
of Debate on H.F. 388 Before the Minnesota Senate (March 16, 1978).

The concern over the cost and availability of products liability insurance is not limited
to the Minnesota Legislature. At this writing two proposals aimed at the "products liabil-
ity crisis" have been introduced into Congress. See S. 527, 95th Cong., 1st Sess., 123 CONG.
REc. S 1735 (daily ed. Jan. 31, 1977) (sponsored by Senators John C. Culver (Iowa) and
Gaylord Nelson (Wisconsin), calling for the creation of a temporary reinsurance pool for
small businesses); S. 403, 95th Cong., 1st Sess., 123 CONG. REC. S 1185 (daily ed. Jan. 24,
1977) (sponsored by Senator James B. Pearson (Kansas), providing for reinsurance to
products liability insurers and qualifying insurance companies). In addition, at least nine
states have established commissions to study all aspects of the products liability crisis.
See Epstein, Products Liability: The Search for the Middle Ground, 56 N.C. L. REv. 643,
644 n.3 (1978).

A comprehensive analysis of the "products liability crisis" was recently completed by
the Interagency Task Force on Product Liability under the aegis of the United States
Department of Commerce. See U.S. DEP'T OF COMMERCE, INTERAGENCY TASK FORCE ON
PRODucT LIABILITv (1977). The preliminary conclusions of the Task Force were that there
is no crisis in product liability insurance, that no large sector of manufacturers is unable
to obtain insurance, and the increased cost of insurance accounts for less than one percent
of sales. See id., Briefing Report, at ii. Because the Task Force found little evidence of a
crisis in insurance rates, legislatures should be wary of effecting major changes in the strict
liability doctrine in the name of the "products liability insurance crisis."

299. See MINN. STAT. § 604.01 (1976) (amended 1978), which states in part: "When
there are two or more persons who are jointly liable, contributions to awards shall be in
proportion to the percentage of negligence attributable to each, provided, however, that
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fore the effective date of the comparative fault statute, the burden of a
co-tortfeasor's insolvency is placed entirely on the solvent co-
tortfeasors.3" Courts have justified this result based on the policy of
permitting as much recovery as possible to the injured party . 30 This
justification, however, loses force when the injured party is not free from
fault because the injured party's equities are no greater than the co-
tortfeasor's.32

Under the comparative fault statute, therefore, loss that would have
been allocated to an insolvent co-tortfeasor is redistributed to the in-
jured party and the remaining co-tortfeasors according to their relative
degrees of fault.30 By dividing the insolvent tortfeasors' liability propor-
tionately between the injured party and the remaining co-tortfeasors
according to their relative degrees of fault, the injured party is not left
totally uncompensated for the insolvent co-tortfeasor's share, and the
remaining co-tortfeasors are not required to shoulder the entire damage
attributable to the fault of the insolvent co-tortfeasor °4 This compro-

each shall remain jointly and severally liable for the whole award." This language was
stricken from section 604.01, subdivision 1 in 1978. See Act of Apr. 5, 1978, ch. 738, § 6,
1978 Minn. Laws 839. Similar language was added to section 604.02: "When two or more
persons are jointly liable, contributions to awards shall be in proportion to the percentage
of fault attributable to each, except that each is jointly and severally liable for the whole
award." Act of Apr. 5, 1978, ch. 738, § 8(1), 1978 Minn. Laws 840 (to be codified as MINN.
STAT. § 604.02(1)).

300. See MINN. STAT. § 604.01(1) (1976) (amended 1978). The comparative fault act
applies to all cases arising on or after April 15, 1978. See Act of Apr. 5, 1978, ch. 738, §
11, 1978 Minn. Laws 842.

301. See Nees v. Minneapolis St. Ry., 218 Minn. 532, 540-41, 16 N.W.2d 758, 763-64
(1944); Comment, Comparative Negligence in California: Multiple Party Litigation, 7
PAC. L.J. 770, 776 (1976).

302. See Wade, A Uniform Comparative Fault Act- What Should It Provide?, 10 U.
MICH. J.L. REFORM 220, 231 (1977).

303. See Act of Apr. 5, 1978, ch. 738, § 8(2), 1978 Minn. Laws 840 (to be codified as
MINN. STAT. § 604.02(2)).

304. An example will help clarify how the insolvent co-tortfeasor's loss is allocated
under the comparative fault and the comparative negligence statutes. Assume the follow-
ing hypothetical:

P: 10% negligent
D.: 30% negligent
D,: 60% negligent

P's damages are $20,000. Each party's responsibility, according to their percentage of
negligence, is thus:

P: $2,000 (10% of $20,000)
D,: $6,000 (30% of $20,000)
D,: $12,000 (60% of $20,000)

Assume further that D is insolvent. Under the comparative negligence statute, P may
recovery $18,000 from D, because the burden of D,'s insolvency under that statute is
placed entirely on D,. See MINN. STAT. § 604.01 (1976) (amended 1978).

Under the comparative fault statute, however, D,'s share (60% of $20,000) must be
borne by P and D,, according to their respective percentages of fault. See Act of Apr. 5,
1978, ch. 738, § 8, 1978 Minn. Laws 840 (to be codified as MINN. STAT. § 604.02(2)). Thus,
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mise formulation fosters the underlying policy in a comparative fault
system of allocating loss in proportion to an individual's share of fault
that contributed to the injury."

Product liability suits are the only exception to allocating an insolvent
tortfeasor's share of liability under the comparative fault statute."6 In
product liability suits the new statute retains the prior rule that the
insolvent tortfeasor's liability will be apportioned only among co-
tortfeasors.107 This exception is justified because the policies supporting

P would bear one-fourth of D's share and D, would bear three-fourths of D,'s share.
The numerator in each fraction is the party's degree of fault and the denominator repre-
sents the combined fault of P and D. See Note, Reconciling Comparative Negligence,
Contribution, and Joint and Several Liability, 34 WASH. & LEE L. REv. 1158, 1165 (1977).

305. Note, supra note 304, at 1170-71.
306. See Act of Apr. 5, 1978, ch. 738, § 8(3), 1978 Minn. Laws 840 (to be codified as

MINN. STAT. § 604.02(3)).
307. See id.
Indicative of the Legislature's desire to give special treatment to injured parties who

bring product liability claims is the apparent legislative intent to allow aggregation of
damages in such claims. The resolution of the aggregation issue is extremely significant
because it may determine whether an injured party will be entitled to any compensation.
Under Minnesota's comparative fault law, if the plaintiff's percentage of fault is greater
than that of any co-tortfeasor, the plaintiff cannot collect from those co-tortfeasors but
only from the co-tortfeasor whose fault was equal to or greater than the plaintiff's. Gener-
ally, when each co-tortfeasors' fault is less than the plaintiff's, the plaintiff will recover
nothing for the injury, even though the total fault of the co-tortfeasors, when their individ-
ual percentages are combined, is greater than the plaintiff's percentage of fault. See
Marier v. Memorial Rescue Serv., Inc., 296 Minn. 242, 207 N.W.2d 706 (1973). The Marier
court prohibited aggregation based on the Wisconsin Supreme Court's construction of that
state's comparativenegligence statute, from which Minnesota's comparative negligence
statute was adopted. See id. at 244-46, 207 N.W.2d at 708-09. The Wisconsin court,
however, has since indicated a willingness to change its interpretation of the comparative
negligence statute, stating that comparing the negligence of the individual plaintiff to that
of each defendant rather than permitting aggregation leads to harsh and unfair results.
See May v. Skelley Oil Co., 83 Wis. 2d 30, 38-39, 264 N.W.2d 574, 578 (1978). If the co-
tortfeasors' fault can be aggregated, the injured party will be entitled to the percentage
of damage equal to the aggregate percentage of the co-tortfeasors' fault. See Krengel v.
Midwest Automatic Photo, Inc., 295 Minn. 200, 210, 203 N.W.2d 841, 847 (1973).

An examination of the legislative history of the aggregation-related portions of the
comparative fault statute indicates that the Legislature intended to prohibit aggregation
only in those situations in which aggregation previously was prohibited under the compar-
ative negligence statute. See Tape of Debate on H.F. 388 Before the Minnesota Senate
(March 16, 1978). Because legislative discussion regarding aggregation under Minnesota's
comparative fault statute did not include examples involving co-tortfeasors in a product
liability chain of distribution, an argument can be made that the Legislature intended
that aggregation should be permitted in product liability cases. See id.

In addition to the legislative history indicating an intent to allow aggregation in product
liability cases, several compelling reasons require the allowance of aggregation in such
cases.

First, a product chain of distribution is remarkably similar to a joint venture or a joint
duty theory that has been used by the Minnesota court to permit aggregation of percen-
tages of negligence. See Krengel v. Midwest Automatic Photo, Inc., 295 Minn. 200, 203

19791
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product liability suits require that injured consumers be given as much

N.W.2d 841 (1973). Although each member of the chain may work independently, the end
result is that the consumer is presented with one product and not the separate products
of three or four co-tortfeasors. The members of the product chain of distribution all
contribute money and effort to a common undertaking. Common contractual control over
piioducts usually exists, and, in most instances, every member of the chain shares in any
profits. Moreover, the economic reality of a single association, acting as a sales chain of
distribution, should not be obscured by a lawsuit that involves co-tortfeasors with differ-
ent corporate names. See Comment, Torts: Joint Venturers' Negligence Must Be Com-
bined Under the Minnesota Comparative Negligence Statute, 58 MINN. L. REv. 978, 982-
83 (1974).

Second, if aggregation is not allowed, the policies behind imposing strict liability on
sellers of defective products will be severely frustrated. For a list of policy reasons support-
ing strict liability, see note 308 infra.

Finally, the nature of comparative fault in a product liability suit requires the jury to
compare the injured party's causal fault to the defective condition of the product. See City
of Franklin v. Badger Ford Truck Sales, Inc., 58 Wis. 2d 641, 651 nn.9-10, 207 N.W.2d
866, 870-71 nn.9-10 (1973) (special jury verdict indicates that an injured party's fault is
to be compared to the defective condition of the product). Thus, in those situations
involving "a claim arising from the manufacture, sale, use or consumption of a product"
aggregation should be allowed. Such a result permits the sophisticated comparative fault
statute to exist in harmony with the policies supporting the strict liability doctrine.
Permitting aggregation also would appear to reconcile the conflicting policies of barring
an injured party from recovering against a co-tortfeasor whose fault is less than the injured
party's and that of spreading the costs of injuries caused by defective products.

Whether aggregation should be permitted among co-tortfeasors in a product liability
chain of distribution apparently never has been addressed directly by the courts for three
basic reasons. First, comparative negligence concepts originated relatively recently. See
generally V. SCHWARTZ, COMPARATIVE NEGLIGENCE § 1.4 (1974) (indicating that prior to 1969
only seven states had comprehensive comparative negligence laws). Second, prior to
Busch v. Busch Constr. Co., 262 N.W.2d 377 (Minn. 1977), comparative negligence con-
cepts generally were not aplied in product liability cases. Only the Wisconsin Supreme
Court, in Dippel v. Sciano, 37 Wis. 2d 443, 461-62, 155 N.W.2d 55, 64-65 (1967), had
applied its state's comparative negligence law in products liability cases. Third, until
Tolbert v. Gerber Indus., Inc., - Minn. -, 255 N.W.2d 362 (1977), parties lower in
the chain of distribution than manufacturers, such as retailers and wholesalers, could
obtain indemnification from manufacturers of defective parts. See Sorenson v. Safety
Flate, Inc., 298 Minn. 353, 361-62, 216 N.W.2d 859, 864 (1974). But see Frey v. Montgo-
mery Ward & Co., 258 N.W.2d 782 (Minn. 1977) (Kelly, J., concurring specially).

Assuming that aggregation is proper under the comparative fault statute, the following
example indicates how contribution claims should be allocated. Consider a situation in
which the plaintiff, a bystander, is injured by an automobile that has defective brakes.
The automobile's owner knew or should have known that the brakes were defective. The
injured party sues the automobile owner, the automobile manufacturer, and the brake
manufacturer. The jury returns a special verdict with the following findings:

Plaintiff-30% at fault
Automobile owner-20% at fault
Automobile manufacturer-25% at fault
Brake manufacturer-25% at fault

The plaintiff should be able to recover 50% of his damages, and the automobile and
brake manufacturers should each contribute 25% of the total damages suffered. The
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compensation as possible. A

2. Statutory Changes Affecting Indemnity Claims

The new comparative fault statute broadly defines "fault" as:

acts or omissions that are in any measure negligent or reckless toward
the person or property of the actor or others, or that subject a person
to strict tort liability. The term also includes breach of warranty, un-
reasonable assumption of risk not consituting an express consent, mis-
use of a product and unreasonable failure to avoid an injury or to
mitigate damages."

With the exception of minor changes, this definition is taken from
section 1(b) of the Proposed Uniform Comparative Fault Act.3 10 This
broad definition codifies Tolbert's and Busch's underlying rationales:
allocation of loss must be based upon the co-tortfeasors' relative fault . 3

1

Therefore, in a multi-party lawsuit, if one co-tortfeasor's liability is
based on a theory of negligence and another co-tortfeasor's liability is
based on strict liability or breach of an implied warranty, loss allocation

automobile owner, not being a member of the chain of distribution, is not required to
contribute any money to the injured party.

308. The policies supporting product liability suits include protecting consumer reli-
ance that results from modem merchandising methods, see Hawkeye Sec. Ins. Co. v. Ford
Motor Co., 199 N.W.2d 373, 382 (Iowa 1972); McCormack v. Hankscraft Co., 278 Minn.
322, 338, 154 N.W.2d 488, 500 (1967); Rogers v. Toni Home Permanent Co., 167 Ohio St.
244, 248-49, 147 N.E.2d 612, 615 (1958), allocating loss to the superior risk and cost bearing
abilities of sellers, see Santor v. A. & M. Karagheusian, Inc., 44 N.J. 52, 65,207 A.2d 305,
312 (1965) ("The purpose of such liability is to insure that the cost of injuries or damage
... is borne by the makers of the products who put them in the channels of trade, rather

than by the injured or damaged persons who ordinarily are powerless to protect them-
selves."), and encouraging production of safe products, see McCormack v. Hankscraft Co.,
278 Minn. 322, 338, 154 N.W.2d 488, 500 (1967).

309. Act of Apr. 5, 1978, ch. 738, § 7, 1978 Minn. Laws 840 (to be codified as MINN.
STAT. § 604.01(la)).

310. The UNIFORM COMPARATVE FAULT Acr § 1 states:
In an action for injury to person or property, based on negligence [of any

kind], recklessness, [wanton misconduct,] strict liability or breach of war-
ranty, or a tort action based on a statute unless otherwise indicated by the
statute, any contributory fault on the part of, or attributed to, the claimant, or
of any other person whose fault might otherwise have affected the claimant's
recovery, does not bar the recovery but diminishes the award of compensatory
damages proportionately, according to the measure of fault attributed to the
claimant. This Section applies whether the contributory fault previously consti-
tuted a defense or not, and replaces previous common law and statutory rules
concerning the effect of contributory fault, including last clear chance and un-
reasonable assumption of risk.

The Uniform Act was passed to avoid the "all-or-nothing" approach previously utilized
under the common law method of contributory negligence. Even common law exceptions
such as last clear chance did not negate the overall unfairness to particular parties. See
Wade, supra note 302, at 223.

311. See notes 264-67 supra and accompanying text.
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should be based in proportion to the jury's findings of causal fault re-
gardless of the specific type of fault alleged. Accordingly, to the extent
that Frey stands for the proposition that a co-tortfeasor is automatically
entitled to indemnity when another co-tortfeasor breaches an implied
warranty, that decision is inconsistent with the new comparative fault
statute.' Hendrickson's third rule, therefore, should not be interpreted
as allowing a co-tortfeasor indemnity merely because another co-
tortfeasor has breached an implied warranty. Hendrickson's first and
second rules, however, remain viable under the new statute as those
rules allow indemnity only when the indemnitee is free of fault.3 1

Hendrickson's fifth rule also remains viable because the new statute
does not cover contractual indemnity."'

V. CONCLUSION

Under our present system of tort liability an equitable method of loss
allocation is necessary to handle problems created by multi-party law-
suits. Unfortunately, the use of contribution and indemnity to allocate
loss has been characterized as being in a clouded and confused state 1 5

The changes in loss allocation concepts brought about by the recent
upheaval indicates, however, that much of the confusion surrounding
the historical anachronisms, semantic absurdities, and mechanical rules
appears to have ended because allocation of loss based on relative fault
is now the rule in Minnesota. The Minnesota Supreme Court's holdings
in Lam bertson, Tolbert, and Busch are a strong indication that regard-
less of the legal theories involved loss will be allocated on relative fault
principles. The court's decision in Frey, however, injects uncertainty
into this loss allocation concept. Accordingly, the decision in Frey
should be reexamined to determine whether it is consistent with the
trend in recent decisions that loss should be allocated between co-
tortfeasors in proportion to their relative fault. Once this apparent in-
consistency is clarified, Minnesota's loss allocation system will be on the
threshold of being equitable as well as practical. Hopefully, the sugges-
tions proposed by this Note will help guide the court past this threshold
and into the forefront of a more enlightened loss allocation system.

312. For an examination of Frey and its effect on Rule 3, see notes 282-96 supra and
accompanying text.

313. See Tolbert v. Gerber Indus., Inc., - Minn .... 255 N.W.2d 362, 366-68
(1977).

314. See Act of Apr. 5, 1978, ch. 738, §§ 6-8, 1978 Minn. Laws 839 (to be codified as
MINN. STAT. §§ 604.01-.02).

315. See Jensvold, supra note 6, at 736, 738.
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