
MORTGAGE FORECLOSURE MORATORIUM

with a verified complaint, a copy of which must be filed with the
court before the stay is ordered.153

V. STANDARDS FOR AWARDING RELIEF

A. Standards Under the Act

The Act sets standards for awarding relief, providing that the
court "may" consider certain criteria in determining whether to
order a delay in the mortgage foreclosure or the contract termina-
tion. 54 These criteria are: "(1) that the petitioner is unemployed,
underemployed or facing economic problems due to low farm
commodity prices; and (2) that the petitioner has an inability to
make payments on the mortgage or contract for deed."1 55 The
court is not compelled to consider these criteria, but is empowered
to do so at its discretion. This approach is essentially the same as
that used under the Act's predecessor, the 1933 Legislation, which
allowed the courts to self-style their standards.'56 Since the Act
provides little direction in determining whether to fashion relief,
the courts should look beyond the Act's criteria to sweep deserving
farmers and homeowners under the umbrella of the Act's relief.

B. Other Standards for Consideration

An examination of analogous moratoria legislation illustrates
the inadequacy of Minnesota's standards for awarding relief. Two
more detailed moratoria are presently available: the Farmers
Home Administration moratorium policy 57 (FmHA Moratorium)

153. See Act of May 23, 1983, ch. 215, § 7, 1983 Minn. Laws 654, 655-56 (codified at
MINN. STAT. § 583.04 (Supp. 1983)).

154. See id § 8, 1983 Minn. Laws at 656 (codified at MINN. STAT. § 583.05 (Supp.
1983)).

155. Id.
156. Under the 1933 Legislation, courts were entitled to award relief if it was "equita-

ble and just to do so." See Act of Apr. 18, 1933, ch. 339, pt. I, § 2, 1933 Minn. Laws 514,
516. One standard the courts developed under the 1933 Legislation was that the mortga-
gor must have considerable equity before relief was granted. See, e.g., Hoey v. First Nat'l
Bank & Tr. Co., 200 Minn. 366, 274 N.W. 239 (1937); Falk v. Massachusetts Mut. Life
Ins. Co., 196 Minn. 341, 265 N.W. 60 (1936); Shepard v. Midland Lumber & Coal Co.,
196 Minn. 78, 264 N.W. 126 (1936); Rivkin v. Niles, 195 Minn. 635, 263 N.W. 920 (1936).

157. The FmHA currently has three different moratoria on mortgage foreclosure. See,
e.g., 7 U.S.C. § 1981a (1978); 7 C.F.R. §§ 1951.33, 1915.313 (1983). Section 1981a pro-
vides that the FmHA may not foreclose mortgages securing farm loans upon a determina-
tion that, "due to circumstances beyond the borrower's control," the borrower is
temporarily unable to continue making scheduled payments without unduly impairing his
or her standard of living. 7 U.S.C. § 1981(a) (1978). This moratorium has been subject to
considerable judicial debate in recent years because the Secretary of Agriculture has failed
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and recent moratoria legislation in Connecticut 158 (Connecticut
Moratorium). The federal Emergency Housing Act of 1975159
(Emergency Moratorium) expired of its own volition in 1977,160

but also contained detailed criteria.
The FmHA Moratorium provides the most detailed criteria. It

states that a defaulting mortgagor is entitled to relief upon a deter-
mination that, "due to circumstances beyond the borrower's con-
trol, the borrower is unable to continue making scheduled
payments without unduly impairing his or her standard of liv-
ing."16' The term "unduly impaired standard of living" is defined
as "a condition whereby the borrower, due to circumstances be-
yond the borrower's control, is unable to pay normal living ex-
penses and scheduled payments as provided by the loan
documents."'' 62 To show that his standard of living is impaired, a
borrower "must present evidence that the inability to repay the
loan will probably last for a period of 6 months or more and that
income will be available to resume payment after the moratorium
period."

163

To ascertain "circumstances beyond the borrower's control," the
FmHA Moratorium provides for examination of factors causing
"substantial reduction of income"''64 and factors causing extraordi-

to promulgate regulations specifying the standards for determing when relief is available
and the procedures for obtaining such relief. As a result, the Secretary has been required
to promulgate regulations before the FmHA can foreclose mortgages securing farm loans.
See Allison v. Block, 723 F.2d 631, 638 (8th Cir. 1983); Jacoby v. Schuman, 568 F. Supp.
843, 846 (E.D. Mo. 1983); Matzke v. Block, 564 F. Supp. 1157, 1166-67 (D. Kan. 1983);
Curry v. Block, 541 F. Supp. 506, 523-26 (S.D. Ga. 1982). But see Neighbors v. Block, 564
F. Supp. 1075, 1079-80 (E.D. Ark. 1983) (Congress did not intend the establishment of
standards and procedures for section 1981a).

The second FmHA moratorium is contained in title 7, section 1951.33 of the Code of
Federal Regulations and allows county supervisors to either consolidate, reschedule, or
defer installments due on existing farm operating loans. See 7 C.F.R. § 1951.33(b) (1983).

The third FmHA moratorium, and the one referred to in this Article, is contained in
title 7, section 1951.313 of the Code of Federal Regulations. Section 1951.313 authorizes a
moratorium on principal and interest payments on single-family rural housing loans. See
id § 1951.313.

158. Act of June 9, 1983, Pub. Act No. 83-547, §§ 6-12, 1983 Conn. Legis. Serv. Jan.
Sess. 1795, 1800-02 (West), as amendedby Act of June 29, 1983, Pub. Act No. 83-29, §§ 71-
77, 82, 1983 Conn. Legis. Serv. June Spec. Sess. 2194, 2234-38, 2241 (West), reprnted in
CONN. GEN. STAT. ANN. ch. 547 app. at 299 (West Supp. 1984).

159. 12 U.S.C. §§ 2701-2712 (1976).
160. See id § 2708(b).
161. 7 C.F.R. § 1951.313 (1983).
162. Id. § 1951.313(a)(2).
163. Id
164. See id § 1951.313(a)(2)(i).
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nary expenses which may result in a lien being placed on the bor-
rower's dwelling.1 65 Elements to be considered in determining the
existence of the first general factor include: (1) unemployment or
underemployment; 166 (2) "[l]oss or reduction in benefits which
constituted a substantial part of the [borrower's] annual income

; )167 (3) "[i]llness, injury, or death of the borrower or other
adult who contributed to annual income . . . ;"168 and (4) situa-
tions where a spouse has lived apart from the financed dwelling
due to divorce 169 or broken marriage. 170 The second general factor
is described as the "need to pay certain essential family expenses
which have resulted or may result in a lien being placed on the
borrower's dwelling, and which if not paid are likely to result in
the loss of the dwelling.' 71 Expenses contemplated under this fac-
tor include those resulting from: "(A) Accident, illness, or injury
to the borrower or dependent member of the borrower's family, or
(B) Death of a member of the borrower's family, or (C) Cost or
repairs for uninsured damage to the security if the loss occured
because adequate insurance coverage was not available."1 72

The standards for relief set forth in the FmHA Moratorium pro-
vide a comprehensive approach to delineating potential grounds
for relief. In contrast, the Act fails to articulate detailed standards.
Minnesota courts are given two broad standards upon which to
afford relief, but are not encouraged to look beyond these criteria
to factors similar to those contemplated by the FmHA Morato-
rium. Thus, mortgagors and contract vendees may not be granted
relief even though they are deserving. Therefore, Minnesota
courts should look past the Act's criteria to those used in other
jurisdictions' moratoria to award appropriate relief to Minnesota
farmers and homeowners.

VI. BALANCING OF INTERESTS

The ultimate relief available under the Act, a delay in the sale

165. See id. § 1951.313(a)(2)(ii).
166. Id. § 1951.313(a)(2)(i)(A).
167. Id § 1951.313(a)(2)(i)(B).
168. Id § 1951.313(a)(2)(i)(C).
169. See id § 1951.313(a)(2)(i)(D).
170. See id § 1951.313(a)(2)(i)(E).
171. Id. § 1951.313(a)(2)(ii).
172. Id.
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of the property, 173 is further constrained by the requirement that
the mortgagor or contract vendee make some partial payment dur-
ing the delay. 174 Thus, what the Act provides in one section, it
limits in another, effectively mitigating any potential relief. The
determination of partial payment is made by the court with little
direction other than it must be "just and equitable."'' 75 The Con-
necticut Moratorium offers an alternative to this approach for de-
termining partial payment.

A. Partial Payment Under the Act

The Act requires the court to determine an amount of partial
payment on the debt to be paid by the petitioning party.176 The
court must ascertain the income or rental value for the payment of
taxes, insurance, and interest and principal on the debt. 177 Once
this valuation is made, the court must assess all or part of the
amount against the defaulting party and establish the dates on
which such payments must be made to the mortgagee or contract
vendor. 178 The Act attempts to assist the court in reaching this
determination, providing: "In determining the amount of income
or rental value to be paid, the court may consider the relative fi-
nancial conditions and resources of the parties and the ability of
the mortgagor or contract vendee to pay."' 79 The Act offers fur-
ther guidance to the court by providing that a determination is
proper if made in a "just and equitable manner."'180

The Act clarifies its definition of a "just and equitable manner,"
providing that, in the case of contracts for deed, the court "insure
the payment required by the contract vendee is sufficient to ade-
quately maintain the vendor's standard of living."'' Undoubt-
edly, the legislature contemplated individual vendors as opposed
to corporations or other business entities in enacting this provision.
Since the Act does not provide similar protection for an individual
mortagee's standard of living, the legislature apparently was either

173. See Act of May 23, 1983, ch. 215, § 10, 1983 Minn. Laws 654, 656-57 (codified at
MINN. STAT. § 583.07 (Supp. 1983)).

174. See id § 11, 1983 Minn. Laws at 657 (codified at MINN. STAT. § 583.08 (Supp.
1983)).

175. See id.
176. See id.
177. Id
178. See id
179. Id
180. Id
181. Id "Standard of living," however, is not clearly defined in the Act.
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unaware of his existence or unconcerned by his plight.182
Finally, the Act limits all relief granted by providing that:

No postponement or extension shall be ordered under condi-
tions which would substantially diminish or impair the value of
the contract or obligation of the person against whom the relief
is sought without reasonable allowance to justify the exercise of
the police power . . .or which would cause irreparable harm
or undue hardship to any mortgagee, contract vendor, judg-
ment creditor, or their successors or assigns.' 83

This provision was undoubtedly included to give the Act constitu-
tional imprimatur.18 4 When combined with the other limitations
set forth, the provision works to engulf the relief available on the
face of the Act.

B. Partial Payment Under the Connecticut Moratorium- A Comparison

The Connecticut Moratorium8 5 also attempts to balance the
competing interests of mortgagors and mortgagees. This balanc-
ing is somewhat easier for Connecticut courts to accomplish than
the balancing suggested under the Act because the Connecticut
Moratorium covers only mortgages held by institutional lenders.18 6

182. Under the 1933 Legislation, Act of Apr. 18, 1933, ch. 339, 1933 Minn. Laws 514,
courts were cognizant of the rights of individual mortgagees in awarding relief to default-
ing mortgagors. See Frissel Co. v. O'Brien, 204 Minn. 398, 283 N.W. 756 (1939); Hoey v.
First Nat'l Bank & Tr. Co., 200 Minn. 366, 274 N.W. 239 (1937); First Nat'l Bank v.
Hammill, 195 Minn. 185, 262 N.W. 160 (1935); Young v. Penn Mut. Life Ins. Co., 192
Minn. 446, 256 N.W. 906 (1934). The drafters of the Act apparently looked to this line of
cases in providing for protection of the contract vendor. The legislature either overlooked
individual mortgagees in excluding them from similar protection or the legislature's ra-
tionale for excluding mortgagees, in light of a strong judicial concern over their interest,
was nonsensical.

183. Act of May 23, 1983, ch. 215, § 14, 1983 Minn. Laws 654, 657-58 (codified at
MINN. STAT. § 583.11 (Supp. 1983)).

184. See supra note 11 and accompanying text.
185. Act of June 9, 1983, Pub. Act No. 83-547, §§ 6-12, 1983 Conn. Legis. Serv. Jan.

Sess. 1795, 1800-02 (West), as amended by Act of June 29, 1983, Pub. Act No. 83-29, §§ 71-
77, 82, 1983 Conn. Legis. Serv. June Spec. Sess. 2194, 2234-38, 2241 (West), reprinted in
CONN. GEN. STAT. ANN. ch. 547 app. at 299 (West Supp. 1984).

186. Seeid § 7, 1983 Conn. Legis. Serv. Jan. Sess. at 1800 (West), as amended by Act of
June 29, 1983, Pub. Act No. 83-29, § 72, 1983 Conn. Legis. Serv. June Spec. Sess. 2194,
2235 (West), repnntedin CONN. GEN. STAT. ANN. ch. 547 app. at 300 (West Supp. 1984).
The Connecticut Moratorium originally affected only financial institutions which it de-
fined as "a state bank and trust company, savings bank, savings and loan association,
credit union, or any federally chartered banking institution." Id § 6(5), 1983 Conn. Legis.
Serv. Jan. Sess. at 1800 (West), as amended by Act of June 29, 1983, Pub. Act No. 83-29,
§ 71(5), 1983 Conn. Legis. Serv. June Spec. Sess. 2194, 2235 (West). The moratorium was
amended to apply to "lenders" instead of "financial institutions." A lender is defined as
"any person who makes or holds mortgage loans in the ordinary course of business and
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The Connecticut Moratorium requires the court to consider "any
substantial prejudice to the lender" in awarding relief.187 It also
grants the court discretion to order partial payment by the mort-
gagor.18 8 The amount of payment ordered by the court cannot
exceed twenty-five percent of the mortgagor's net income per
month.18 9 This provision is designed to "demonstrat[e] the home-
owner's good faith effort to reduce his mortgage indebtedness."' 190

Connecticut's moratorium works well in balancing the interests
of the parties. The discretionary nature of its partial payment stat-
ute stands in stark contrast to the Minnesota Act's mandatory pro-
vision. 19' Furthermore, the twenty-five percent limitation on
partial payment fixes the maximum amount that a defaulting
mortgagor must pay during the relief period. The twenty-five per-
cent cap also makes it easier for the court to ascertain a proper
amount of partial payment. The court can order the maximum
partial payment of twenty-five percent of the mortgagor's net in-
come, unless the mortgagor demonstrates that the amount should
be less. Thus, Connecticut courts are not burdened with the as-
signment of determining a "just and equitable" amount of partial
payment as are the Minnesota courts. 192

VII. READING BETWEEN THE LINES

Although the Act is rather circuitous in providing only thirty
days of relief, it unintentionally affects other areas of Minnesota
real property law. One area affected by the Act is the six or

who is the holder of any first mortgage on residential real estate which is the subject of a
foreclosure action." Act of June 29, 1983, Pub. Act No. 83-29, § 71(5), 1983 Conn. Legis.
Serv. June Spec. Sess. 2194, 2235 (West) (amending Act of June 9, 1983, Pub. Act No. 83-
547, § 6(5), 1983 Conn. Legis. Serv. Jan. Sess. 1795, 1800 (West)), reprinted in CONN. GEN.

STAT. ANN. ch. 547 app. at 300 (West Supp. 1984). The new definition is narrow enough
to include only institutional lenders.

187. Act of June 9, 1983, Pub. Act No. 83-547, § 8(c)(5), 1983 Conn. Legis. Serv. Jan.
Sess. 1795, 1800-01 (West), as amended by Act of June 29, 1983, Pub. Act No. 83-29,
§ 73(c)(5), 1983 Conn. Legis. Serv. June Spec. Sess. 2194, 2236 (West), reprinted in CONN.

GEN. STAT. ANN. ch. 547 app. at 300-01 (West Supp. 1984).
188. Id § 10, 1983 Conn. Legis. Serv. Jan. Sess. at 1801 (West), as amended by Act of

June 29, 1983, Pub. Act No. 83-29, § 75, 1983 Conn. Legis. Serv. June Spec. Sess. 2194,
2237 (West), reprintedin CONN. GEN. STAT. ANN. ch. 547 app. at 302 (West Supp. 1984).

189. Id
190. Id
191. Compare id with Act of May 23, 1983, ch. 215, § 11, 1983 Minn. Laws 654, 657

(codified at MINN. STAT. § 583.08 (Supp. 1983)).
192. Under the Act, the court must order some amount of partial payment and the

burden of assessing the amount falls on the court. See Act of May 23, 1983, ch. 215, § 11,
1983 Minn. Laws 654, 657 (codified at MINN. STAT. § 583.08 (Supp. 1983)).
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twelve-month period of statutory redemption provided in Minne-
sota Statutes section 580.23.193 Another affected area is the en-
forceability of the power of sale clause contained in most
mortgages. Finally, the Act's provisions may become permanent
or lay the groundwork for an immutable extension of existing re-
demptory or reinstatement provisions.

,4. Statutoy Redemption: Section 580.23

Minnesota Statutes section 580.23 sets forth two distinct periods
of statutory redemption. The section provides for a period of six
months,19 4 unless one of three conditions is met:

(a) The mortgage was executed prior to July 1, 1967, or;
(b) The amount claimed to be due and owing as of the date of
the notice of foreclosure sale is less than 66 2/3 percent of the
original principal amount secured by the mortgage; or,
(c) The mortgaged premises, as of the date of the execution of
the mortgage, exceeded ten acres in size.' 95

If one of the three conditions is satisfied, the period of redemption
is twelve months.19 6 This section governs the length of statutory
redemption regardless of the method of foreclosure. 197

Section 580.23 also limits the ability of mortgagees to maintain
actions for deficiency judgments against defaulting mortgagors. If
the six-month period applies, the mortgagee purchasing at the
foreclosure sale waives his right to a deficiency judgment.19  The
prospect of being barred from a deficiency judgment is particu-
larly alarming to a mortgagee in a declining real estate market,
because the possibility of having the purchase price at the foreclo-
sure sale bid up to the amount of the mortgage declines corre-
spondingly. Deficiency judgments are available, however, if the
twelve-month redemptory period is available under section
580.23.199 Thus, in many instances, the incentive exists for mort-
gagees to attempt to apply the twelve-month period.

In American National Bank v. Blaeser, 2 00 the Minnesota Supreme

193. See MINN. STAT. § 580.23 (1982).
194. See id. § 580.23, subd. 1.
195. Id § 580.23, subd. 2.
196. Id
197. See id. § 581.10 (redemption periods specified in section 580.23 also apply to fore-

closure by action).
198. Id § 580.23, subd. 1.
199. See id. § 580.23, subd. 2.
200. 326 N.W.2d 163 (Minn. 1982).
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Court addressed an attempt by a mortgagee to use the twelve-
month period of redemption to obtain a deficiency judgment. Al-
though the mortgaged property in Blaeser did not meet one of the
three conditions necessary to qualify for a twelve-month redemp-
tory period,20 1 the mortgagee specified in the foreclosure docu-
ments that twelve months was the applicable period.20 2 The
mortgagee foreclosed by advertisement after the mortgagor de-
faulted.2 0 3 The property was eventually sold at a sheriff's sale and
the mortgagee was the highest bidder.2 4 The proceeds of the sale,
however, were considerably less than the amount of the note.20 5

Therefore, the mortgagee commenced a suit against the mortgagor
for a deficiency judgment. 20 6

The Blaeser court held that the mortgagee was not entitled to
maintain an action for a deficiency judgment. 20 7 The court's hold-
ing was premised on the language of section 580.23 which it found
to prohibit unambiguously a mortgagee's election between the six
or twelve-month period.208 The court also relied on its perception
of the legislature's intent in enacting section 580.23: "The statute
manifests legislative intent that the redemption period be 6
months unless the facts dictate the application of the exceptions set
out in subd. 2."209 Thus, under the Blaeser rationale, a mortgagee
may not elect between the six or twelve-month period. Rather, the
period of redemption will be six months unless the property quali-
fies under one of the three conditions for the twelve-month period.

Although Blaeser was decided before the Act, the decision may
have been mitigated by the Act, which provides: "If the parties to
a foreclosure action agree in writing to a compromise settlement
thereof, or of composition of the mortgage indebtedness, or both,
the court shall have jurisdiction and may by its order confirm and
approve the settlement or composition, or both, as the case may
be."' 210 Since the very nature of the relief provided by the Act is
the extension of time, this provision is apparently broad enough to

201. See supra note 195 and accompanying text.
202. 326 N.W.2d at 164.
203. Id
204. Id
205. Id
206. Id
207. See id at 165.
208. See id
209. Id
210. Act of May 23, 1983, ch. 215, § 9, 1983 Minn. Laws 654, 656 (codified at MINN.

STAT. § 583.06 (Supp. 1983)).
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contemplate a compromise regarding the length of the redemptory
period. The objective of any petitioning mortgagor is to obtain
more time to either cure the default or redeem the foreclosed prop-
erty. The trade-off for the mortgagee is the ability to obtain a
deficiency judgment.

The Blaeser court stated that the three conditions of section
580.23 were unique circumstances "involv[ing] special equities
favoring a longer [redemptory] period."' 21' Nevertheless, the court
held that "[t]hese exceptions represent legislative judgments that
when such facts exist the mortgagor is more likely to redeem and,
therefore, the inefficiencies incident to the longer redemption pe-
riod are warranted." 212

The rationale of the Act is strikingly similar to the Blaeser court's
reading of section 580.23. The Act permits a court to grant relief
on the basis of special equitable considerations.21 3 The Act also
requires the court to consider the position of the mortgagee and
ensure that its interests are not detrimentally affected by the relief
provided. 214 In essence, the Act allows the court to fashion relief
based on equitable grounds within fixed boundaries, while section
580.23 lists three specific equitable grounds upon which to fashion
such relief in the absence of judicial supervision. The Act appar-
ently represents a legislative judgment that the three conditions of
section 580.23 are no longer exhaustive. Rather, the court is free
to approve an agreement between the parties within fixed limita-
tions. Conceivably, an agreement could provide for a twelve-
month redemptory period with concurrent liability on the part of
the mortgagor for a deficiency judgment.

. The Power of Sale Clause

The Act may also usurp the mortgagee's ability to foreclose by
advertisement pursuant to a power of sale clause. The process af-
forded by the Act, which permits defaulting mortgagors to seek
relief from the courts, has the dual effect of converting the proce-
dure to foreclosure by action and obviating the function of the
power of sale clause.2 15

211. Blaeser, 326 N.W.2d at 165.
212. Id
213. See Act of May 23, 1983, ch. 215, § 8, 1983 Minn. Laws 654, 656 (codified at

MINN. STAT. § 583.05 (Supp. 1983)).
214. See id § 14, 1983 Minn. Laws at 657-58 (codified at MINN. STAT. § 583.11 (Supp.

1983)).
215. The 1933 Legislation also had the effect of obviating the power of sale clause
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A power of sale clause "provides for a non-judicial sale con-
ducted after advertising, serving and posting of notice of sale as
specified in the mortgage and applicable state law. ' 2 16 Chapter
580 of the Minnesota Statutes governs this process known as fore-
closure by advertisement. 2 7 Foreclosure by advertisement can be
achieved in a relatively short time frame.2' 8 The Act extends the
time frame, which, in essence, is the required period of notice,
from siX2 19 to eight weeks. 220

Foreclosure by action, on the other hand, involves a lengthy pro-
cess, 221 and is often disfavored by foreclosing mortgagees. Foreclo-
sure by action, however, has one attraction for foreclosing
mortgagees; it permits the mortgagee to maintain an action for a
deficiency judgment.222 As the court in Blaeser noted, "should the
[mortgagee] wish to purchase the real estate and obtain a defi-
ciency judgment under facts where the 6-month redemption pe-
riod applies, it must foreclose by action. ' 22 3 The rationale
underlying the availability of deficiency judgments in foreclosure
by action, which are otherwise unavailable in foreclosure by ad-
vertisement, is the role of the court. The presence of the court in
foreclosure by action provides protection for defaulting
mortgagors. 224

The Act provides defaulting mortgagors with direct access to the
protection of the court after the mortgagee selects its form of fore-
closure. Once the action is before the court, however, the court
can fashion relief just as if the mortgagee had foreclosed by action.
Thus, the Act permits mortgagors to avoid a power of sale clause
and forces mortgagees into foreclosure by action.

which prevented foreclosure by advertisement. See Prosser, supra note 95, at 362 n.59.
Prosser noted that "[a] similar Minnesota law passed in 1877 was held unconstitutional in
O'Brien v. Krenz, 36 Minn. 136, 30 N.W. 458 (1886)." Id

216. R. KRATOVIL & R. WERNER, supra note 34, § 41.08, at 601.

217. See MINN. STAT. §§ 580.01-.30 (1982 & Supp. 1983).
218. See supra note 42 and accompanying text.
219. MINN. STAT. § 580.03 (1982).
220. Act of May 23, 1983, ch. 215, § 3, 1983 Minn. Laws 654, 654 (codified at MINN.

STAT. § 580.031 (Supp. 1983)).
221. See R. KRATOVIL & R. WERNER, supra note 34, § 41.08(a)(1), at 601. Foreclosure

by action is a lengthy process because it requires the mortgagee to bring a suit in a district
court to obtain a judgment against the defaulting mortgagor. Aside from the inherent
delay in crowded court calendars, district court judgments are governed by the rules of
civil procedure which permit appeals to be taken.

222. See MINN. STAT. §§ 581.09-.10 (1982).
223. 326 N.W.2d at 165.
224. See R. KRATOVIL & R. WERNER, supra note 34, § 41.08(a)(1), at 601.
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The drawback for mortgagors is that mortgagors effectively ex-
pose themselves to deficiency judgments. The Act apparently con-
templates this result, providing that "[n]o action shall be
maintained for a deficiency judgment until the period of redemp-
tion as allowed by section 580.23 . . .has expired. ' 225 Thus, the
Act does not prohibit mortgagees from maintaining actions for de-
ficiency judgment; it merely requires mortgagees to wait until the
applicable period of statutory redemption has expired.

This concept is distinctly similar to the language contained in
Minnesota Statutes chapter 581 which governs foreclosure by ac-
tion. 226 Section 581.10 specifies that the applicable redemptory
period is that which is set forth in section 580.23.227 Section 581.09
provides that an action for a deficiency judgment may be main-
tained after expiration of the redemptory period. 228 Thus, a peti-
tion filed by a defaulting mortgagor under the Act converts the
foreclosure proceeding to one by action rather than by advertise-
ment. If the Act permits a conversion to foreclosure by action,
then according to the Blaeser decision, 22 9 the mortgagee may main-
tain an action for a deficiency judgment.

C Groundwork for Prolonged Effect

The Act provides for a limited duration.230 While such a provi-
sion is necessary in any piece of legislation impairing contractual
relationships pursuant to the exercise of the state's police power,231

the Act may lay the foundation for extension of the redemptory
periods.

The Act's predecessor, the Minnesota Mortgage Moratorium
Law enacted in 1933, was also a temporary piece of emergency
legislation designed to expire two years after its enactment. 232 Yet
it was extended by a series of acts 233 until July 1, 1942.234 The

225. Act of May 23, 1983, ch. 215, § 11, 1983 Minn. Laws 654, 657 (codified at MINN.
STAT. § 583.08 (Supp. 1983)).

226. See MINN. STAT. §§ 581.01-.12 (1982).
227. See id. § 581.10.
228. See id. § 581.09.
229. See 326 N.W.2d at 165.
230. Act of May 23, 1983, ch. 215, § 16, 1983 Minn. Laws 654, 658.
231. The Blaisdell Court focused on the limited duration of the 1933 Legislation which

was only two years. See Blaisdell, 290 U.S. at 441, 447.
232. See Act of Apr. 18, 1933, ch. 339, pt. II, § 9, 1933 Minn. Laws 514, 522.
233. See, e.g., Act of Mar. 15, 1935, ch. 47, 1935 Minn. Laws 47; Act of Feb. 13, 1937,

ch. 21, 1937 Minn. Laws 52; Act of Feb. 4, 1939, ch. 7, 1939 Minn. Laws 9; Act of Feb. 28,
1941, ch. 38, 1941 Minn. Laws 42.
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Minnesota Legislature has recently extended the Act for an addi-
tional year and may extend the Act similarly in the future. 235

Thus, the Act may not be a temporary measure that will expire
long before defaulting mortgagors or contract vendees will need to
take advantage of its relief. Rather, the Act may have a prolonged
effect on Minnesota real property.

VIII. ADDITIONAL CONSIDERATIONS

Although the Act provides relief to troubled mortgagors and
contract vendees, it provides only a stop gap measure in recon-
ciling the difficult social and economic ramifications of the current
malaise in farm and home ownership. As it now reads, the Act
merely delays the inevitable-mortgage foreclosure or contract
termination. The defaulting mortgagor, for example, is still re-
quired to tender the full amount of his arrearage in payments,
which after twelve months can be a considerable sum, or he may
fail to do so and allow the mortgagee to sell the property. After
the sale, the mortgagor must locate other financing in order to re-
deem; financing which will undoubtedly be difficult to obtain.
Thus, by merely delaying the inevitable, the Act fails to provide a
comprehensive solution.

A. "Fresh Start" Concept

The purpose of a mortgage foreclosure moratorium deserves re-
examination. The purpose should be permanent correction of the
problem rather than mere postponement of the inevitable. A per-
manent solution would provide troubled farmers or homeowners
with a "fresh start" or at least an opportunity to prevent their
debts from compounding during the moratorium period.2 36 Two
fundamental considerations must be addressed in effectuating this
purpose. First, the mortgagor's equity must be preserved. Second,
the mortgagee must not bear the undue burden of protecting the
mortgagor. The concepts underlying reamortization and reverse
annuity mortgages can accommodate these fundamental consider-
ations and can be used to provide a "fresh start" to mortgagors or

234. See Act of Feb. 28, 1941, ch. 38, pt. II, § 9, 1941 Minn. Laws 42, 51.

235. See supra note 4 and accompanying text.
236. This purpose is analogous to the goals of the present bankruptcy system. For a

general discussion of mortgage default in bankruptcy proceedings, see Comment, Home
Foreclosures Under Chapter 13 of the Bankruptcy Reform Act, 30 U.C.L.A. L. REV. 637 (1983).
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contract vendees defaulting on institutional financing.237

1. Reamorization

The FmHA Moratorium uses a reamortization approach. 238 At
the expiration of the final moratorium period, 239 the mortgagor
can apply to have the entire mortgage debt reamortized if he has
made payments on at least ten percent of the loan 240 and cannot
satisfy the arrearages. 241 The unpaid principal and interest on the
loan balance can either be amortized within the original term of
the loan 242 or reamortized over the remaining term of the loan
plus the time in which the moratorium was effective. 243 Under the
FmHA Moratorium, the interest rate for the reamortized loan re-
mains unchanged. 244

The Connecticut Moratorium follows a similar approach. 245 It
directs the court to "restructure" the mortgage debt, providing
that "[t]he amount of the mortgage debt at the end of any period
of restructuring shall in no event exceed the amount of the original
mortgage debt. '246 The stated purpose of the Connecticut legisla-
tion is "to eliminate an arrearage in payments on the mortgage
debt .... ,,247 The Connecticut Moratorium postpones foreclo-

237. The concepts of reamortization and reverse annuity mortgages may also apply to
contract for deed or mortgage financing through private individuals. Nevertheless, pri-
vate individuals are less likely to be able to suffer through the rescheduling of payments.
Therefore, the Act's present balancing approach should be maintained for property fi-
nanced through individuals.

238. See 7 C.F.R. §§ 1951.313(e)(1)(ii)-(iii), 1915.314 (1983).
239. See id § 1951.314(a)(2). Mortgagors can obtain an initial six-month moratorium

and may also seek extensions, the total of which cannot exceed three years. See id.
§ 1951.313(b)(4)-(5).

240. See id § 1951.314(a)(1).
241. See id. § 1951.313(e)(1)(ii)-(iii).
242. See id § 1951.313(e)(1)(ii).
243. See id § 1951.313(e)(1)(iii).
244. See id. § 1951.314(b)(5).
245. See, e.g., Act of June 9, 1983, Pub. Act No. 83-547, §§ 6-12, 1983 Conn. Legis.

Serv. Jan. Sess. 1795, 1800-02 (West),as amended by Act of June 29, 1983, Pub. Act No. 83-
29, §§ 71-77, 82, 1983 Conn. Legis. Serv. June Spec. Sess. 2194, 2234-38, 2241 (West),
reprinted in CONN. GEN. STAT. ANN. ch. 547 app. at 299 (West Supp. 1984).

246. Id. § 11(a), 1983 Conn. Legis. Serv. Jan. Sess. at 1801 (West), as amended by Act of
June 29, 1983, Pub. Act No. 83-29, § 76(6), 1983 Conn. Legis. Serv. June Spec. Sess. 2194,
2238 (West), reprnted in CONN. GEN. STAT. ANN. ch. 547 app. at 302 (West Supp. 1984).

247. Id § 9(a), 1983 Conn. Legis. Serv. Jan. Sess. at 1801 (West), as amended by Act of
June 29, 1983, Pub. Act No. 83-29, § 74, 1983 Conn. Legis. Serv. June Spec. Sess. 2194,
2236-37 (West), reprinted in CONN. GEN. STAT. ANN. ch. 547 app. at 302 (West Supp.
1984).
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sure for six248 months. At the end of this period, the mortgagor
resumes payments on the mortgage debt, which are slightly higher
than his original payments, to compensate the mortgagee for lost
revenue during the moratorium period.

The FmHA and Connecticut moratoria minimize the possibility
that the mortgagor will again default on the mortgage debt. The
moratoria assist the mortgagor through a difficult economic period
without cancelling any part of the debt. The mortgagor resumes
his mortgage payments with a "fresh start." Thus, the mortgagor's
equity is preserved without unduly burdening the mortgagee.

2. Reverse Annuity Mortgages

Another method to provide defaulting mortgagors with a "fresh
start" exists in the concept used in reverse annuity mortgages
(RAMs). The reverse annuity mortgage has been used by elderly
homeowners who have paid all or nearly all of the mortgage debt
on their homes. The RAM approach converts home equity,
offering:

[A] loan from an institutional lender to an older homeowner in
the form of monthly draws or disbursements. Under the
[RAM] program, home equity serves as collateral, and the
lender pays a fixed amount to the borrower every month for a
scheduled number of years. Each payment enlarges the loan
balance on which interest is charged. The monthly payment is
determined by the appraisal value of the home, the term of the
loan, and the age of the borrower. The loan must be paid off or
renegotiated at maturity.249

Although the RAM approach has been used for mortgagors who

248. Id. § 9(b), 1983 Conn. Legis. Serv. Jan. Sess. at 1801 (West), as amended by Act of
June 29, 1983, Pub. Act No. 83-29, § 74, 1983 Conn. Legis. Serv. June Spec. Sess. 2194,
2236-37 (West), reprinted in CONN. GEN. STAT. ANN. ch. 547 app. at 302 (West Supp.
1984). Six months is the mandatory period of relief if the mortgagor is unemployed. See
id.

249. Comment, The Effect of Reverse Annuity Mortgages on SSI 16 U.C.D. L. REv. 435,
441 (1983) (footnotes omitted) [hereinafter cited as Comment, Reverse Annuity Mortgages];
see also R. KRATOVIL & R. WERNER, supra note 34, § 29.02(d), at 468-72; Browne, Alterna-
tve Mortgage Instruments, in MORTGAGES AND ALTERNATE MORTGAGE INSTRUMENTS,
437, 462-63 (P.L.I. Real Estate Law And Practice No. 187, 1981); Draper, Alternate Mort-
gage Instruments, in MORTGAGES AND ALTERNATE MORTGAGE INSTRUMENTS, 319, 335-3 7
(P.L.I. Real Estate Law And Practice No. 187, 1981); Hagel, Home Equity Conversion Pro-
grams: Are Thy Compatible with Public Entitlement Programs, 15 CLEARINGHOUSE REV. 254
(1981); Izeman, Alternative Mortgage Instruments. Their Eect on Residential Financing, 10 REAL
EST. L.J. 3, 23-25 (1981); Sweat, Mortgages and Alternative Mortgage Instruments, in MORT-
GAGES AND ALTERNATE MORTGAGE INSTRUMENTS, 13, 29 (P.L.I. Real Estate Law And

Practice No. 187, 1981); Note, Reverse Annuity Mortgages and the Due-on-Sale Clause, 32 STAN.
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have paid off their mortgages, the concept could also apply to
farmers and homeowners facing mortgage foreclosure. As noted
throughout this Article, the goal of Minnesota's foreclosure pro-
cess, including the provisions of the Act, is to protect farmers and
homeowners from losing their equity. At the time of foreclosure,
the largest asset undoubtedly owned by a mortgagor is his farm or
home, just as the elderly person benefiting from a RAM is "house-
rich and cash-poor. ' 250 The RAM concept should therefore be
considered as an alternative method of preventing foreclosure and
maintaining owner equity without detrimentally affecting the in-
terests of institutional lenders. 251

In general terms, the RAM concept could be used in mortgage
moratoria. Rather than providing an annuity to mortgagors, the
mortgage itself would be reversed upon a mortgagor's application
to a court. In effect, the mortgagee would impute monthly mort-
gage payments to the mortgagor by fictionally transferring a fixed
amount at designated intervals. 252 The process would continue
until the mortgagor was able to resume payments on the mortgage
debt. To ensure that sufficient time is available for the mortgagor
to remedy the circumstances affecting his inability to make pay-
ments, a minimum amount of equity must be established. For ex-
ample, the amount of equity necessary to trigger the reverse
mortgage could be the equivalent of the sum of twelve monthly
mortgage payments. If the mortgagor were unable to resume mak-
ing payments before his equity was reduced to zero, the mortgagee
would take title upon its last imputed payment.

The preceding approach provides mortgagors time to remedy
the circumstances causing their inability to make mortgage pay-
ments. It also protects their investment in the property. Each
month that the mortgagor remains in possession, the imputed pay-
ments serve as rent. The imputed payments also obviate the need
for the mortgagor to struggle to make partial payments during the
delay of the foreclosure. If the equity is reduced to zero, the mort-
gagor has not lost his equity, rather he has paid rent for the use of

L. REV. 143 (1979); Comment, The New Mortgages A Functional LegalAnalys , 10 FLA. ST.
U.L. REV. 95, 110 (1982).

250. See Comment, Reverse Annuity Mortgages, supra note 249, at 435.
251. Again, the RAM approach may not be helpful where individual mortgagees or

contract vendors are involved. As suggested earlier, the current balancing of interest ap-
proach used in the Act should be maintained in these instances. See supra note 237.

252. See K. SCHOLEN & Y. CHEN, UNLOCKING HOME EQUITy FOR THE ELDERLY 108
(1980), cited in Comment, Reverse Annuity Mortgages, supra note 249, at 438 n.27.
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the premises.2 53

The reverse mortgage approach does not cause unreasonable
harm to institutional lenders. Mortgagees are able to realize the
full amount of their loan and are able to acquire the secured prop-
erty in a time frame no longer than most redemptory periods.
Mortgagees may raise the concern that the reverse mortgage ap-
proach affects the stability of their loan portfolios.2 54 The lenders'
concerns, however, could be addressed under the reverse mortgage
approach. The interest rate could be adjusted at the time the
mortgagor applies for relief. The mortgagor could then be com-
pelled to pay the difference between the amount of the imputed
payment to him, which would reflect a new interest rate, and the
amount of his old payment. This minimal amount could be paid
by the mortgagor when he is able to turn the mortgage around or
it could be added to the outstanding principal on the note.

Recent legislation extends the authority of national banks25 5

253. In essence, the RAM approach could be used to create a residential sale-leaseback
arrangement. Although federal tax law hampers true residential sale-leaseback, legislation
is currently pending in Congress to permit this form of home equity conversion. See Har-
ney, Sale-leaseback would release homeowners'equity in house, Minneapolis Star & Trib., Feb. 18,
1984, at 1S, col. 6.

One drawback for the mortgagor, and for the mortgagee in a falling real estate mar-
ket, is that he is not compensated for the appreciation of the mortgaged property, since the
starting point for reversing the mortgage is his equity in the property. This is a problem of
valuation only if the equity is reduced to zero. The valuation problem can be ameliorated
by determining either an appraised or fair market value of the property at the time the
mortgagor seeks relief. This valuation could be converted to a percentage which could be
used to multiply the amount of equity. The valuation problem could also be resolved
after the process of reversing mortgage payments has been completed. When the lender
takes title, it will turn around and sell the property. This produces a true fair market
value which can be used to determine the amount of the mortgagor's appreciation in the
property. Once the amount of appreciation is ascertained, the lender could be compelled
to tender the amount to the mortgagor.

254. This concern has been asserted by mortgagees and recognized by courts in recent
due-on-sale clause litigation. See, e.g., Fidelity Fed. Say. & Loan Ass'n v. de la Cuesta, 458
U.S. 141 (1982); Gate Co. v. Midwest Fed. Say. & Loan Ass'n, 324 N.W.2d 202 (Minn.
1982). The term "disintermediation" encompasses this concern and is defined as:

The process of individuals investing their funds directly instead of placing
their savings with banks, savings and loan associations, and similar institutions
for investment by such institutions. This bypassing of financial institutions oc-
curs when proportionately higher yields are available on secure investments
(such as high grade corporate bonds and government securities) than can be
obtained on savings deposits. Disintermediation has a direct influence on the
scarcity of mortgage money since diverted savings rarely find their way into
mortgages.

J. REILLY, THE LANGUAGE OF REAL ESTATE 121 (1977).

255. Through a number of provisions, the Garn-St. Germain Depository Institutions
Act of 1982, Pub. L. 97-320, 96 Stat. 1469 (1983), extends the lending authority of na-
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and state financial institutions256 to make reverse mortgages. In
Minnesota, the reverse mortgage approach could be implemented
with minor adjustments to existing financial institution laws.
Minnesota Statutes section 47.58 authorizes lenders257 to make re-
verse mortgage loans provided that the "total of committed princi-
pal of the investment in reverse mortgage loans . . . does not
exceed five percent of that lender's total deposits and savings ac-
counts. ' 258 Section 47.58 also requires that the lender have a first
lien on the property which qualifies for homestead credit. 259

Section 47.58 requires that the appraisal value of the property
be used at the inception of the loan. 260 It also requires that the
committed principal of the loan not exceed eighty percent of the
appraised value.26' In essence, the statute sets forth a minimum
amount of equity, which also includes appreciation and other fi-
nancing on the property of at least twenty percent. Interest may
be set at the maximum lawful interest rate262 and the borrower
must pay taxes, insurance premiums, and assessments on the prop-
erty.263 Section 47.58 also provides that "[t]he borrower may can-
cel the reverse mortgage loan at any time without penalty by
payment of the outstanding loan balance."'26 4

The reverse mortgage scheme outlined above will work within
the provisions of section 47.58 with one exception: section 47.58
would have to be amended to permit the mortgagor to cancel the
reverse mortgage arrangement once he began to make payments.
Use of the reverse mortgage concept in moratoria legislation would
then work to protect a mortgagor's equity giving him a "fresh
start" once he was able to make payments, without adversely af-
fecting the mortgagee's interests.

tional banks to make reverse annuity mortgages. Comment, Reverse Annuity Mortgages,
supra note 249, at 443 n.43.

256. See, e.g., MINN. STAT. § 47.58 (1982); COLO. REV. STAT. § 11-41-115(5) (Supp.

1983); CONN. GEN. STAT. ANN. § 36-9g (West 1981).

257. Lenders are defined to include state chartered banks, savings and loans associa-
tions, and insurance companies, as well as "any federally chartered bank supervised by the
comptroller of the currency or federally chartered savings and loan association supervised
by the federal home loan bank board . MINN. STAT. § 47.58, subd. 1(b) (1982).

258. Id. § 47.58, subd. 2.
259. See id
260. See id § 47.58, subd. 3.
261. See id

262. See id § 47.58, subd. 5.
263. See id § 47.58, subd. 6.
264. Id § 47.58, subd. 4.
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B. Guaranty Fund

The Minnesota Legislature could broaden the relief afforded by
the Act with a state guaranty fund. This fund could be used to
ameliorate lenders' concerns under the existing scheme or under
the two new approaches suggested above. Unlike the FmHA Mor-
atorium, where the lender itself has elected to provide relief from
mortgage foreclosure, the Act impairs the contracts of private
lenders. To reconcile lenders' concerns and assure constitutional-
ity,265 any impairment must be reasonable with respect to the
problem it is designed to resolve. With the state insuring the obli-
gations of the mortgagor, legislation could provide greater relief,
since the unreasonableness of the impairment would be mitigated
by the presence of insurance against financial loss.

The Emergency Moratorium 266 provided a fund 267 that served
as a source of indirect payments to defaulting mortgagors268 and as
an insurance fund to financial institutions that extended credit to
defaulting mortgagors. 269 The insurance fund served as an incen-
tive to financial institutions to extend credit to troubled
homeowners.

Minnesota could adopt a similar approach in its efforts to pro-
vide relief from mortgage foreclosure and contract for deed termi-
nation. The existing assurance fund for torrens property 270

provides one possible source of funding for an insurance program.
Unlike Emergency Moratorium, which induced lenders to extend
credit, under Minnesota's moratorium, lenders would be com-

265. See supra note t1 and accompanying text.
266. 12 U.S.C. §§ 2701-2712 (1976). The Emergency Moratorium expired of its own

volition on September 30, 1977. Id. § 2708(b).
267. Id. § 2706.
268. Id. § 2705. Rather than payments going directly to defaulting mortgagors, the

mortgage payments were paid directly to the mortgagee on behalf of the mortgagor. See
id § 2705(a). The maximum amount of assistance available was $250 each month. Id.
§ 2703(b). Assistance was available for up to two years. Id § 2703(c)-(d).

269. Id. § 2704. This insurance fund covered "banks, trust companies, finance compa-
nies, mortgage companies, savings and loan associations, insurance companies, credit un-
ions, and such other financial institutions . . . against losses which they may sustain as a
result of emergency loans or advances of credit . . . with respect to mortgages eligible for
assistance .... " Id § 2704(a).

270. See MINN. STAT. § 508.75 (1982). Proponents of the Act attempted to introduce a
guaranty fund into the Act's provisions in the 1984 legislative session, but were unsuccess-
ful. Proponents suggested that the Minnesota Housing Financing Agency and the Com-
missioner of Agriculture administer a guaranty fund insuring the payment of deferred
amounts to mortgagors or contract vendees. The proposal called for a separate appropria-
tion and was never introduced.
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pelled to stay foreclosure proceedings. The length of the stay
could be extended since the state would insure any losses incurred
by the lender after the foreclosure process expired. Thus, the im-
pairment would be all the more "reasonable," and the length of
the delay in sale or extension of the statutory redemption period
could possibly be extended. The Minnesota Legislature could
then consider providing more than thirty days of relief to default-
ing mortgagors or contract vendees.

C Notice of Available Relief

One of the Act's major drawbacks is that very few financially
distressed farmers and homeowners are aware of its existence,27'
since terminating contract vendors and foreclosing mortgagees are
not required to inform defaulting parties of the available relief
under the Act. The Connecticut Moratorium 272 and the FmHA
Moratorium 2 73 both require that notice of available relief be given
at the commencement of foreclosure proceedings. The Act should
be amended to provide a similar notice requirement. 274

IX. CONCLUSION

Minnesota's moratorium on mortgage foreclosure arrived in the
midst of considerable attention over the plight of real property
owners facing mortgage foreclosure or contract for deed termina-
tion. The Act, however, inadequately addresses the real needs of
those it was designed to protect. Thirty days of additional relief
provides a defaulting party with little opportunity to cure his de-
fault. Furthermore, by seeking relief under the Act, a mortgagor
may expose himself to a deficiency judgment. This trade-off is
particularly harsh to a mortgagor, in light of the six month trade-
off for the right to maintain an action for a deficiency judgment
underlying section 580.23. Finally, the Act fails to provide the
troubled farmer or homeowner with a "fresh start" once the relief
period expires.

The alternative approaches discussed in this Article could offer

271. Telephone interview with Mr. Joe Chrastil, Citizens Organizations Acting To-
gether (COACT) (Dec. 22, 1983).

272. See Act of June 9, 1983, Pub. Act No. 83-547, § 7, 1983 Conn. Legis. Serv. Jan.
Sess. 1795, 1800 (West), as amended by Act of June 29, 1983, Pub. Act No. 83-29, § 72, 1983
Conn. Legis. Serv. June Spec. Sess. 2194, 2235 (West), repunted in CONN. GEN. STAT. ANN.
ch. 547 app. at 300 (West Supp. 1984).

273. See 7 C.F.R. § 1951.313(b)(1)(i)-(iii) (1983).
274. See supra note 4 and accompanying text (discussing 1984 legislation).
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more effective relief than the Act currently provides and merit
consideration by the legislature as it reviews the vitality of the Act.
Although the Act fails to provide comprehensive relief, it neverthe-
less represents a positive effort reflecting Minnesota's historically
strong concern for protection of real property owners. 275

275. In January 1984, the Attorney General's Office assembled statistics on the
number of petitions filed pursuant to the Act which sought relief from mortgage foreclo-
sure and contract for deed termination. The statistics showed that approximately 150
petitions had been filed in less than seven months. See REPORT UPDATE: HOME PRESER-
VATION HOTLINE (Jan. 25, 1984) (on file at William Mitchell Law Review office). What
the statistics are unable to show is perhaps even more significant: the number of foreclo-
sures or terminations worked out between the lender and the homeowner or farmer. The
Act has undoubtedly forced compromise rather than unilateral action.
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