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IV. THE MEANING OF "MEDIATING HIERARCHIES" AND THE ROLE OF

DIRECTORS

A. The Blair & Stout Theory

Blair & Stout's theory has as its key tenet the "mediating hierarchy"
role of directors in public corporations-that is to mediate disputes among

86conflicting interests. The authors argue that because the principal/agent
model relies on knowing who are the principals and agents, it does not
accurately define the function of corporate actors who often serve in multi-
ple roles.87

Blair & Stout argue that understanding the role of directors as the me-
diating hierarchy serves several beneficial purposes.88  First, as an eco-
nomic benefit it enhances agency control costs, efficient flow of informa-
tion, and centralized decision-making.89 Secondly, it allows directors to
resolve conflicts between corporate players.90 Thus, in the role of media-
tors, directors must "balance team members' competing interests in a fash-
ion that keeps everyone happy enough that the productive coalition stays
together."91 Directors then maintain ultimate control over corporate deci-
sions with minimal influence from any one constituency.92 Directors' fi-
duciary duties and the business judgment rule re-enforce the mediating role
of the board.93 Blair & Stout then argue that viewing directors more like

86. Id. at 280-81 (discussing role of directors as trustees for the corporation to balance competing
interests). The authors base their article on team economic theories and argue team theory has several
economic benefits including "streamlining information-gathering and decision-making, and controlling
shirking through the cascade of sequential principal-agent contracts." Id. at 278. See also Booth, supra
note 31, at 151-52; Crespi, supra note 81 (discussing Blair & Stout's theory and its application to the
fiduciary duties of directors). See generally Thomas F. Mclnerney, Implications of High Performance
Production and Work Practices for Theory of the Firm and Corporate Governance, 2004 COLuM. BUS.
L. REv. 135 (2004).

87. Blair & Stout, supra note 14, at 259. See Bainbridge, The Board of Directors, supra note 11, at
28-29 (discussing the role of directors in monitoring team members); Jennings & Happel, supra note
45, at 877-78 (discussing shareholder accountability).

88. Blair & Stout, supra note 14, at 277-78. See Booth, supra note 31, at 151 (suggesting that
stockholders and the market are mediating hierarchs); Crespi, supra note 81, at 634 (discussing role of
the board in making decisions for the benefit of the corporate enterprise).

89. See Blair & Stout, supra note 14, at 278.
90. Id
91. Id. at 281. See also Booth, supra note 31, at 157 (supporting Blair & Stout's argument of the

board as a mediator).
92. Blair & Stout, supra note 14, at 291-92. See Bainbridge, The Board of Directors, supra note 11,

at 28-29 (discussing the role of directors to monitor team members).
93. Blair & Stout, supra note 14, at 316-18. See Bainbridge, The Board of Directors, supra note 11,

at 30-31 (discussing the role of directors and the role of the business judgment rule).
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trustees rather than agents imposes on directors the obligation to act "fairly
and impartially.,

94

Blair & Stout's theory redefines the role of directors as more like trus-
tees whose job is to mediate conflicting purposes.95 The mediating hierar-
chy theory offers a framework for corporate governance that centers on the
idea that the purpose of a public corporation and the function of its board
are to balance the interests of multiple constituencies. The result is that
incongruous purposes do not blur distinctions.97 Instead, directors under-
stand that their job is to balance the interests of all constituents and expect
that senior corporate officers will advance the interests of the corporation.

Such a model explains what is ambiguous and aids directors and senior
officers in understanding their role in corporate governance, in ways tradi-
tional agency theory has not.99 It also aids stockholders who understand
that directors work for the corporate team and without ultimate influ-
ence. 00 The purpose of the mediating hierarchy model is to develop a
framework for understanding the role of the directors of a public com-
pany.1' 1 However, Blair & Stout suggest that the mediating hierarchy role
of directors discourages certain types of extreme "shirking" or "rent-
seeking" behavior of executives.102 Thus, the mediating role of directors
encourages senior executives to work for the good of the team. 103

Moreover, the mediating hierarchy appropriately places ultimate cor-
porate decision-making within the hands of the board.'04 It therefore rede-
fines the oversight role of directors, thus relieving officers of the obligation
to balance corporate and shareholder interests. 0 5 The mediating hierarchy
thus clarifies that while directors are more like trustees of shareholders,
senior corporate officers as director agents are stewards of the organiza-
tion.

0 6

94. Blair & Stout, supra note 14, at 316. One way to look at Blair and Stout's theory is that senior
officers present corporate options to directors who must then in turn evaluate such options, weighing
the interests of shareholders.

95. Blair & Stout, supra note 14, at 286.
96. Id. at 253. See also id at 249-50 (explaining team theory); Millon, supra note 29, at 1378-79.
97. See Blair & Stout, supra note 14, at 253 (stating that the purpose of a board of directors is "not

to protect shareholders per se, but to protect the enterprise-specific investments of all the members of
the corporate 'team,' including shareholders, managers, rank and file employees, and possibly other
groups, such as creditors").

98. Id. at 286, 291-92.
99. Id. at 291-92.

100. Id. at 254, 285-86, 290-92.
101. Id. at251-52.
102. Id. at 280.
103. Id. at 283.
104. See id. at 290-92. The role of directors under the team theory is more like that of trustees re-

solving disputes between multiple constituencies. Id.
105. Id. at 289.
106. ld. at 289, 316.
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The mediating hierarchy opens the opportunity to minimize the man-
ager's dilemma for senior corporate officers and reduces the inherent in-
congruity of purpose under the principal/agent paradigm. Traditional ideas
of corporate governance can be difficult to reconcile when multiple corpo-
rate actors each claim to be acting under the charge of one or both pur-
poses.10 7  Rearranging the paradigm of corporate governance to that of
mediating hierarchs in the role of directors resolving conflicts seems to
naturally lead to the role of senior officers as stewards.

The mediating hierarchy theory suggests that directors of public corpo-
rations have a great deal of control over corporate decisions and that they
exercise this control by relying on corporate officers to speak for the best
interest of the corporation.'0 8 Therefore, the purpose of the corporation is
to advance the future of the entity, which benefits all constituents. | 09 Thus,
by defining directors of public corporations multi-dimensionally, it ad-
vances the opportunity to define senior corporate officers as stewards of
the public trust, operating under the paradigm of the mediating hierar-
chy. 0

B. Advantages of Combined Theories

The stewardship and mediating hierarchy governance models offer a
framework for defining fiduciary duties in recognition of the different roles
of senior officers and directors within a public company."' The agency

107. Id. at258-59.
108. See id. at315-16..
109. See generally id. (discussing duty of directors to act in the best corporate interest, the duty of

loyalty).
110. See GREENFIELD, supra note 12, at 178-79 (discussing a need to encourage sharing and coopera-

tion); Licht, supra note 11, at 714-15 (discussing limitations of the Blair & Stout arguments in recon-
ciling fiduciary duties); see also Dent, supra note 11, at 43-44 (discussing managers' control of the
corporation and power of the CEO to influence corporate decision-making).

111. See GREENFIELD, supra note 12, at 73, 176-80 (discussing the corporate experiment). As pro-
fessional managers of public corporations, most CEOs understand that for the privilege of managing
other people's money they are accountable to public shareholders. The consequence of having public
investors and professional management is that the corporation loses the persona of the
owner/entrepreneur and in essence, becomes ownerless. The law attributes rights of ownership to
shareholders because without owners, who will protect the entity? Hence, it seems that in a circular
logic, all corporate law really seeks to protect is the corporate entity itself. Any other benefits derived
or obligations to the entity by other corporate actors are secondary to the continued existence of the
corporation. Further, viewing senior officers as stewards of public trust better defines the multi-group
membership and multi-definitional purpose of the public corporation. By defining the role of directors
with the single purpose of mediating competing interests, a new paradigm of corporate governance
more logically follows that defines the role of senior corporate officers of public companies. Thinking
of a corporation formed in its infancy, imagine the entrepreneur who starts out with a smart idea to sell
products or services. She selects the corporate form after obtaining advice from her accountants and
lawyers. Without access to public market capital, she seeks friends, family, and professional col-
leagues as early investors and board members. These early shareholders often view the entrepreneur as
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model creates a manager's dilemma because of its multiple corporate pur-
poses.

Combining elements of the stewardship theory and mediating hierar-
chy offers several advantages over the traditional principal/agent model of
governance. First, senior officers are agents of directors and not of multi-
ple principals in a stewardship/mediating hierarchy model. Thus, senior
officers owe direct fiduciary duties to directors and not shareholders." 12

This model rejects the idea that senior corporate officers and directors owe
the same fiduciary duties.

Secondly, by redefining the role of directors as mediating hierarchs, di-
rectors monitor and resolve conflicting interests. Directors thus charge
executives to serve as stewards of the organization and to advance corpo-
rate interest as their primary function. Because senior officers functioning
under stewardship understand that their job advances corporate interests,
they accept that directors will resolve conflicts between shareholder and
entity interests.' 13 Senior officers must act in the best interest of the corpo-
ration, and less, if at all, on the best interest of the shareholders.' "4  The
result is that their fiduciary duties center on an affirmative duty to provide
timely, candid, and honest information to directors.'"5

Thirdly, this redefined framework minimizes the manager's dilemma.
Because senior officers are obligated to meet the organizational goals set
forth by directors, there is no longer a need to choose between the compet-
ing interests of shareholders and the corporation." 6 It is up to the directors
to decide how to balance competing interests. 1 7  Directors then must re-

the owner of the business notwithstanding their rights as legal owners. Assuming the business is suc-
cessful, as the business matures the owner decides to access public capital for future growth of the
corporation. The reasons range from the desire to cash-out to growth limitations. Whatever the rea-
sons for wanting public equity investors, upon going public, the persona of the corporation changes
from one owned by the entrepreneur with known investors, to one managed by professionals owned by
anonymous public shareholders. See ROE, supra note 30, at 252-53. Today, many public companies
began as small businesses started by entrepreneurs that grew into big businesses.
112. See generally Arrow, supra note 4.
113. See Crespi, supra note 81, at 633-34 (discussing the impact of team production theory on direc-

tor duties).
114. See id at 634-35 (discussing impact of team production theory on the duties of loyalty and

care).
115. See Bainbridge, The Board of Directors, supra note 11, at 31-33 (discussing importance of

discretion in managing the affairs of the corporation).
116. See generally Jensen & Meckling, supra note 4.
117. See generally id. A corporate governance paradigm that links governance theories around the

multiple roles of directors, we see how mediating hierarchy theory works to explain the fiduciary duties
of multiple actors in multiple sets. Mediating hierarchy theory also interconnects entity and property
theory in a way that helps us understand that when faced with competing corporate purposes, we can
define a director's fiduciary duties as a way that accounts for what is ambiguous. Blair & Stout, supra
note 14, at 262-64. See Crespi, supra note 81, at 634-35 (discussing impact of team production theory
on the duty of loyalty and duty of care).
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move officers who do not advance decisions that are in the best interest of
the corporate entity and must actively monitor their performance in meet-
ing corporate goals and fiduciary obligations to directors and the corpora-
tion. '18

Such a paradigm has, as its key tenet, the need to manage the longevity
of the corporate entity by organizing roles and duties around the continua-
tion of the entity. Senior officers speak for the best interest of the corpora-
tion, shareholders vote in their own self-interest, and directors stand at the
top of the hierarchy to resolve conflicts. 19 Each corporate actor advances
its own agenda, and it is up to directors to weigh and balance conflicts
while looking to advance the interests of the team. 12

0 A combined theory
thus accepts that corporate purpose is necessarily binary and involves a
choice between competing purposes, but also recognizes that it is the job of
directors to select the priority purposes based on the impact on sharehold-
ers.

Therefore, in a new paradigm of corporate governance, which em-
braces stewardship and mediating hierarchy, it is necessary to answer two
basic questions. First, how do you hold senior officers accountable to the
corporation under such a governance model that is a combination of stew-
ardship and mediating hierarchy? Second, what is the proper standard of
review for senior officers? Part V examines the standards of review and
liability in Delaware and evaluates how such standards might work in a
combined stewardship/mediating hierarchy model of governance.

V. BUSINESS JUDGMENT RULE, ENTIRE FAIRNESS, AND ENHANCED

SCRUTINY IN DELAWARE

In a span of twenty years, the Delaware courts have continued to de-
velop and refine the fiduciary duties of directors.1 21 The courts have exam-
ined the scope of the business judgment rule, and expounded on the stan-
dards of review in corporate control and interested-director transactions. 1 22

118. See Clark, supra note 5, at 56-57. The author of the article, Robert Clark, argues that directors
are not agents of shareholders, and that officers are not direct agents of shareholders but are agents of
directors who in essence are the corporation. Senior officers cannot operate in the best interest of the
corporation and the best interests of shareholders simultaneously. See generally id.
119. See Blair & Stout, supra note 14, at 289-91. See generally Daniel P. Forbes & Frances J. Mil-

liken, Cognition and Corporate Governance: Understanding Boards of Directors as Strategic Deci-
sion-Making Groups, 24 ACAD. MGMT. REv. 489 (discussing the research on the role of directors of
public companies).
120. See Bainbridge, The Board of Directors, supra note 11, at 31-33. See generally Kahan, supra

note 23 (discussing the norms and incentives for corporate officers).
121. See generally Veasey & Di Guglielmo, supra note 18.
122. Id.
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However, Delaware courts have provided less specific guidance on the
fiduciary duties of senior officers to directors, shareholders, or the corpora-
tion. 123  As a result, there is also less clarity on the standards of review
applicable to the conduct of senior officers.

Delaware has three standards of review: business judgment, enhanced
scrutiny, and entire fairness.12 4 The business judgment rule is the judicial
presumption that directors have met the standards of conduct for reason-
able good faith decisions absent a showing otherwise. 125  The business
judgment rule originates from a common law judicial doctrine indicating
that a court will not substitute its judgment for that of the board to protect
shareholders' interests, provided directors have reasonably acted in good
faith in its decision-making in carrying out the best interests of the corpora-
tion.'

26

Exceptions to the business judgment rule developed over the course of
its inception to address the following circumstances: loyalty or self-
interested transactions, transactions when the best interest of the corpora-
tion and the shareholders do not align, and business decisions when the
corporation is insolvent or near insolvency. 127 Rebutting the business judg-
ment presumption generally occurs in two circumstances: (1) enhanced
scrutiny-when management takes defensive actions in response to a hos-
tile takeover and the board seeks to sell or change control of the corpora-
tion, and (2) entire fairness-when there is self-interested conduct by
agents or issues of loyalty. 128  Both standards apply when courts take a

123. Hamermesh & Sparks, supra note 10, at 867. See generally Johnson, supra note 10.
124. See Veasey & Di Guglielmo, supra note 18, at 1405-06, 1421-28.
125. See id. Several cases form the core of Delaware law on the obligations of directors in corporate

takeovers and change of control. See, e.g., Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506
A.2d 173 (Del. 1986) (defining the range of conduct for management decisions in transactions that
impact fundamental shareholder rights). See generally Janet E. Kerr, Delaware Goes Shopping for a
"New" Interpretation of the Revlon Standard: The Effect of the QVC Decision on Strategic Mergers,

58 ALB. L. REv. 609 (1995) (discussing the history of key Delaware case law on takeovers and merg-
ers).

126. Strine, supra note 34, at 884-94. See also Brehm v. Eisner, 746 A.2d 244, 264 (Del. 2000)
("Irrationality may be the functional equivalent of the waste test or it may tend to show that the deci-
sion is not made in good faith, which is a key ingredient of the business judgment rule.").

127. Veasey & Di Guglielmo, supra note 18, at 1433. See generally Credit Lyonnais Bank Neder-
land, N.V. v. Pathe Commc'n Corp., Civ. A. No. 12150, 1991 WL 277613, at *1 (Del. Ch. Dec. 30,
1991); DENNIS J. BLOCK ET AL., THE BUSINESS JUDGMENT RULE: FIDUCIARY DUTIES OF CORPORATE
DIRECTORS (4th ed. 1993 & Supp. 1995); Steven G. Bradbury, Corporate Auctions and Directors'
Fiduciary Duties: A Third-Generation Business Judgment Rule, 87 MICH. L. REv. 276 (1988); Robert
C. Clark, The Duties of the Corporate Debtor to Its Creditors, 90 HARV. L. REv. 505 (1977); Johnson
et. al., supra note 7; Jonathan C. Lipson, Directors Duties to Creditors: Power Imbalance and the
Financially Distressed Corporation, 50 UCLA L. REV. 1189 (2003).

128. See Omnicare, Inc. v. NCS Healthcare, Inc., 818 A.2d 914, 928 (Del. 2003); Veasey & Di Gug-
lielmo, supra note 18, at 1454-58. See generally Thomas A. Smith, The Efficient Norm for Corporate
Law: A Neotraditional Interpretation of Fiduciary Duly, 98 MICH. L. REV. 214, 223-24 (discussing,
generally, fiduciary duties and the shift in fiduciary duties when a corporation becomes insolvent).
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more expansive review of board decisions. 29  Both standards of review
allow the court to not only assess the overall effectiveness of directors in
balancing competing corporate interests, but also to evaluate their abilities
in meeting fiduciary duties. 130

A. Business Judgment Rule

The primary rationale for the business judgment rule is to prevent judi-
cial review of directors' decisions that do not involve conflicts of interest,
the duty of loyalty, or otherwise involve issues of fairness to the corpora-
tion. 13 1 The business judgment rule has two aspects: procedural and sub-
stantive. 1

32

The procedural aspect of the rule places the initial burden of proof on
the complaining party to demonstrate that the director's conduct warrants

Two significant Delaware cases are Credit Lyonnais Bank v. Pathe Communications Corp., 1991 WL
277613 (Del. Ch. 1991), and Production Resources Group v. NCT Group, Inc., 863 A.2d 772 (Del. Ch.
2004). Credit Lyonnais set off a round of criticism when the Delaware Chancery Court concluded that
a corporation's directors "operating in the vicinity of insolvency" owe a dual duty to shareholders and
the corporation. 1991 WL 277613, at *34. Later, in Production Resources, the court narrowed Credit
Lyonnais by defining the nature of fiduciary duties owed to creditors when a corporation is insolvent or
near insolvency. 863 A.2d at 797. The court then explained that directors' fiduciary duties include
other constituencies. Id. at 797-98. In defining the fiduciary duties of directors when a corporation is
solvent, the court used a team theory paradigm of corporate governance. Id. at 787. The court took the
view that directors are to take into consideration multiple factors when making business decisions
entitled to the protections of the business judgment rule. Id. at 787-88. The court, citing Omnicare as
standing for the proposition that directors must weigh creditors and stockholders interest, further af-
firmed the team theory paradigm for corporate governance. Id. at 788 n.51. Thus, the court, based
soundly in fiduciary principles, defined the duties of directors as a range of "prudent judgments" and
rejected finding strict fiduciary rights owed to creditors by directors when a corporation is near insol-
vency. Id. at 788 n.52, 789.
129. See Blair & Stout, supra note 14, at 306-07; Veasey & Di Guglielmo, supra note 18, at 1458-61

(arguing that in cases where Delaware courts must reconcile shareholder rights with other corporate
purposes, the courts are less likely to interfere with directors' decisions).
130. See MBCA, supra note 27; PRINCIPLES OF CORPORATE GOVERNANCE, supra note 50.
131. See William T. Allen et al., Function over Form: A Reassessment of Standards of Review in

Delaware Corporation Law, 56 Bus. LAW. 1287, 1291-98 (2001); see also Zapata Corp. v.
Maldonado, 430 A.2d 779, 782-83 (Del. 1981); Johnson, supra note 10, at 440 (arguing that the busi-
ness judgment rule does not and should not be extended to corporate officers in the same broad manner
in which it is applied to directors).
132. Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1156, 1162 (Del. 1995). See Allen et al., supra

note 131, at 1295. The business judgment rule involves examination of duty to be informed and good
faith. See In re Walt Disney Co. Derivative Litig., 825 A.2d 275, 289 (Del. Ch. 2003). Knowing or
deliberate indifference by a director to his or her duty to act faithfully and with appropriate care is
conduct not in good faith, particularly when the directors know they are making material decisions
without adequate information and adequate deliberation. Id. However, it is unclear under what stan-
dard senior officers would operate under in Delaware since section 102(b)(4) does not apply to them.
See Melvin Avon Eisenberg, The Divergence of Standards of Conduct and Standards of Review in
Corporate Law, 62 FORDHAM L. REV. 437,444 (1993) (discussing the business judgment rule).
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further judicial review.1 33 If the plaintiff rebuts the business judgment pre-
sumption, then the board must demonstrate that the challenged conduct
meets the substantive entire fairness standard of review. 34 Meeting these
procedural standards for rebutting the business judgment rule does not es-
tablish "per se" substantive liability. 135 Instead, the court must assess sub-
stantive liability.' 36 Procedural rebutting of the business judgment rule is
not, therefore, "outcome determinative."'' 37 The board of directors is enti-
tled to a judicial determination as to whether the board's action was en-
tirely fair. 138

Delaware's exculpation statute allows a corporation to limit or elimi-
nate director liability for a breach of the duty of care. 139 The effect of the
exculpation provision has been to limit the scope of judicial review of di-
rector conduct to breaches of the duty of loyalty, good faith, or other inten-
tional conduct. 40  Although the meaning of good faith and its limits on
judicial review is beyond the scope of this article, entire fairness and en-
hanced scrutiny remain the standards by which the Delaware courts take a
closer look at board decision-making. 141

133. Cinerama, 663 A.2d at 1162. See also In re Walt Disney, 825 A.2d at 289 (discussing the mean-
ing of good faith).

134. Cinerama, 663 A.2d at 1162. The standard for rebutting the presumption is that the:
[D]ecisions will be respected by courts unless the directors are interested or lack independ-
ence relative to the decision, do not act in good faith, act in a manner that cannot be attrib-
uted to any rational business purpose or reach their decision by a grossly negligent process
that includes the failure to consider all material facts reasonably available.

Brehm v. Eisner, 746 A.2d 244, 264 n.66 (Del. 2000).
135. Cinerama, 663 A.2d at 1162.
136. Id. at 1163.
137. Id.
138. Id.
139. DEL. CODE ANN. tit. 8, § 102(b)(7) (2007). The statute allows a provision to be inserted in the

articles of incorporation which would "eliminat[e] or limit[] the personal liability of a director to the
corporation or its stockholders for monetary damages for breach of fiduciary duty as a director .... "
Id. However, the provision is only allowable if it does not eliminate or limit the liability of the director
for any breach of the duty of loyalty, bad faith acts or acts that involve intentional misconduct or know-
ing violation of law, section 174 acts, or for self-interested transactions. Id.
140. See Janet E. Kerr, Developments in Corporate Governance: The Duty of Good Faith and its

Impact on Director Conduct, 13 GEO. MASON L. REV. 1037, 1049 (2006); see also Veasey & Di Gug-
lielmo, supra note 18, at 1432-36.
141. Brehm v. Eisner, 746 A.2d 244, 264 (Del. 2000) (stating that "[i]rrationality may be the func-

tional equivalent of the waste test or it may tend to show that the decision is not made in good faith,
which is a key ingredient of the business judgment rule."); Allen et al., supra note 131, at 1301-02.
See generally Lyman Johnson, The Modest Business Judgment Rule, 55 Bus. LAW. 625 (2000) (argu-
ing that due care, not the business judgment rule, should be the focal point in the analysis of director
fiduciary duty).

Vol. 6, No. 2
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B. Entire Fairness

Entire fairness is a standard of judicial review invoked when there is
sufficient evidence of a breach of the duty of loyalty, conflicts of interest,
and disclosure.1 42  Entire fairness is a two-part test: fair deal and fair
price. 43 The test is not bifurcated but is a review that examines the entire
process by which the board carries out its duties. 44 In order for a court to
find substantive liability under the entire fairness test, it must identify the
fiduciary duty breached by examining the duties and processes by which
the board satisfied its duties. 45  Thus, the court uses the entire fairness
standard when self-dealing requires an evaluation of the fairness of a trans-
action based upon several factors, including whether independent directors
approved the transactions.146

C. Enhanced Scrutiny

Enhanced judicial review defines certain transactions as intrinsically
unfair. 47 Such unfair transactions arise when the best interests of the cor-
poration and maximization of shareholder wealth result in a conflict of
interest for management, thus warranting a judicial review of actions out-
side the scope of the business judgment rule.' 48  Typically, in corporate

142. Cinerama, 663 A.2d at 1163-64. See also Emerald Partners v. Berlin, 787 A.2d 85, 92-96 (Del.
2001); Cede & Co. v. Technicolor, Inc., 684 A.2d 289, 297 (Del. 1996); Kahn v. Lynch Commc'n Sys.,
Inc., 669 A.2d 79, 82-89 (Del. 1995); Weinberger v. UOP, Inc., 457 A.2d 701, 709-14 (Del. 1983);
Kerr, supra note 140, at 1040 (discussing the meaning of good faith); Edward B. Micheletti & T. Vic-
tor Clark, Recent Developments in Corporate Law, 8 DEL. L. REv. 17, 44-45 (2005) (discussing Dela-
ware's exculpation provisions). See generally Mitchell, supra note 77, at 446-88 (discussing the
meaning of entire fairness and self-dealing).

143. Cinerama, 663 A.2d at 1162-63; Micheletti & Clark, supra note 142, at 37-44 (discussing
Delaware's standard of review).

144. Cinerama, 663 A.2d at 1162-63.
145. Id. at 1165.
146. See id. (discussing remand of breach of loyalty contentions to be sure both prongs of the entire

fairness test are analyzed).
147. See Veasey & Di Guglielmo, supra note 18, at 1454-62. See generally Kerr, supra note 140.
148. See Blair & Stout, supra note 14, at 309-10 (arguing that Delaware case law supports the au-

thors' theory of the mediating hierarchy); see also Onmicare, Inc. v. NCS Healthcare, Inc., 818 A.2d
914, 928 (Del. 2003) (stating that there are certain circumstances which mandate that a court take a
more direct and active role in overseeing the decisions made and actions taken by directors); Blair &
Stout, supra note 14, at 305-06 (discussing mixed motives where directors appear to be using their
corporate powers not to benefit the firm, but to benefit themselves); Andrew G.T. Moore, Jr., The Birth
of Unocal-A Brief History, 31 DEL. J. CORP. L. 865, 873 (2006).

In Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946 (Del. 1985), one of Delaware's early
cases defining the standards of enhanced scrutiny, the court defined the scope of the business judgment
rule. See id. at 949-59. The court defined the agency relationship between directors, shareholders, and
the corporate entity, and recognized the underlying role of directors to act on behalf of the corporation.
Id. at 954. The court acknowledged that directors must meet their underlying fiduciary obligations by
considering multiple constituencies on the continuum of best interest of the corporation including the
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control cases, directors are on both sides of the transaction and therefore,
must defend their decisions not based on the exercise of reasonable busi-
ness judgment, but on the higher standards of fairness. 149

Enhanced judicial review requires the court to weigh the best interest
of the shareholders against the best interest of the corporation to determine
whether directors have satisfied their fiduciary duties in corporate take-
overs or change of control.150  Courts assess the good faith of directors in
carrying out their duties to be informed, monitor, inquire, and consider all
viable options that benefit shareholders.'51

shareholders. See id. at 954-59. Of particular significance is the court's conclusion that the Unocal
board took all reasonable measures to inform themselves and acted in good faith in taking a defensive
action designed to prevent a perceived harm to the corporation. ld at 958-59.

Less than twelve months after the decision in Unocal, the court issued its opinion in Revlon, Inc.
v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 (Del. 1986). The issue was when should a
board act in the best interest of the corporation and when it should maximize value for shareholders
when deciding whether a company is for sale or defending against a hostile takeover. See id. at 179-
85. The court agreed that Unocal permits directors to consider a range of corporate interests; however,
the court will not allow a board tainted by self-interest to let the business judgment rule prevent an
examination into the fairness of a hostile takeover transaction to shareholders. See id The court rec-
onciled Unocal by concluding that other corporate interests must be tempered by benefits to stockhold-
ers. Id. at 184. The facts of Revlon are significant because of the role of senior management in pre-
venting the unwanted takeover raises issues as to whether management breached its duty of loyalty to
shareholders. Ultimately, the court decided that the Revlon board had not adequately protected the
interests of shareholders and had instead focused too heavily on protecting other corporate interests. Id.
at 184-85.

Ten years after the decision in Revlon, the court further defined the meaning of enhanced scru-
tiny under the standards of Unocal and Revlon. In Paramount Communications, Inc. v. QVC Network
Inc., 637 A.2d 34 (Del. 1994), the court confirmed the application of enhanced judicial review in two
circumstances: change of control, and defensive actions in response to a threat of change of corporate
control. See id. at 41-52. In evaluating the continuum of options available to directors in a change of
control, the court concluded that directors must be especially diligent to obtain information from those
inside and outside the corporation, as well as evaluate all viable and available alternatives and their
impact on the organization and its shareholders. Id. at 44-45. Thus, the court defined the factors of the
enhanced scrutiny test as: adequacy of decision-making process and reasonableness of the directors'
decisions in light of the circumstances. Id. at 45.

A year after the decision in Paramount, the court in Unitrin, Inc. v. American General Corp.,
651 A.2d 1361, 1374-88 (Del. 1995), defined the meaning of enhanced scrutiny under Unocal. The
court concluded that the standard is a "flexible" standard, not subject to exacting measures. Id. at
1373-74. In determining whether a repurchase program was a proper defensive measure, the court
focused on the applicability of Unocal for when the business judgment rule or enhanced scrutiny ap-
plied. Id. at 1374-75. The court concluded that provided directors' actions are not coercive or preclu-
sive, the board is entitled to select from a range of reasonable decisions in weighing the best interest of
the corporation and those of shareholders. Id. at 1387-88. The court concluded that a "range of rea-
sonableness" allowed directors to include shareholders and the best interest of the corporation in decid-
ing how to proceed in a takeover. Id.
149. See sources cited supra note 127.
150. See Paramount, 637 A.2d at 41-52.
151. Allen et al., supra note 131, at 1317.
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D. Policy Rationales for the Business Judgment Rule

In deciding when the business judgment rule applies, courts often look
to the policy rationales behind the business judgment rule. 152 The business
judgment rule's judicial presumption has two overarching policy ration-
ales: that the judiciary should not second-guess business decisions, and
respect for the delegation of authority to the board by shareholders in man-
aging the business affairs of the corporation. 153 Case law and commentar-
ies conclude that the fiduciary duties and standards of judicial review of
senior officers is the same as for directors, and the rationales for its appli-
cation to both are the same. 154 However, recent discourse suggests some
debate on whether the business judgment rule is appropriate for senior of-
ficers. 

55

Because the business judgment rule is a judicial policy favoring non-
interference by courts in business decisions, the underlying policy ration-
ales should also apply to senior officers. There are several policy reasons
in support of its application to senior officers.1 56 These reasons include:
(1) encouragement of risk taking by management, (2) limiting judicial in-
terference with business decisions, and (3) respect for the decision-making
role of the board. 1 7 Each rationale connects to the other, which leads to a
circularity that is less persuasive when applied to senior officers.

1. Encouragement of Risk Taking by Management

The business judgment rule encourages managerial risk taking by lim-
iting judicial interference with business affairs.' 58  When directors make
business decisions, the rule protects directors from liability for good faith
decisions, and in Delaware, the legislature allows the corporation to limit
or eliminate liability for money damages for breach of the duty of care.159

Thus, the business is managed without the unreasonable fear of judicial or
shareholder interference. As a result, risky decisions that result in corpo-
rate growth are encouraged. 160

152. Id. See Hamermesh & Sparks, supra note 10, at 871; Johnson, supra note 10, at 458-69.
153. Allen et al., supra note 131, at 1317. See also Hamermesh & Sparks, supra note 10, at 871;

Johnson, supra note 10, at 458-69.
154. Hamermesh & Sparks, supra note 10, at 871; Johnson, supra note 10, at 465.
155. See Hamermesh & Sparks, supra note 10, at 871; Johnson, supra note 10, at 458-69.
156. See Hamermesh & Sparks, supra note 10, at 870-75; Johnson, supra note 10, at 458-66.
157. Hamermesh & Sparks, supra note 10, at 870-75; Johnson, supra note 10, at 458-66.
158. See Hamermesh & Sparks, supra note 10, at 870-75; Johnson, supra note 10, at 458-66.
159. DEL. CODE ANN. tit. 8, § 102(b)(7) (2007).
160. Hamermesh & Sparks, supra note 10, at 870-71; Johnson, supra note 10, at 458-6 1.
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Senior officers have a wide range of discretion in managing the busi-
ness affairs of the corporation.' 6' Senior officers and directors work col-
laboratively, and it can be challenging to distinguish the senior officers'
duties from those of the directors. 62  Thus, it follows that the protection
afforded to directors under the business judgment rule must apply equally,
if not more stringently, to senior officers.163  However, senior officers
make many decisions within the scope of their duties that do not require
board approval and may involve minimal board oversight.' 64

In claims against senior officers, courts have concluded that sharehold-
ers must demonstrate that the conduct in question occurred solely in the
capacity as an officer. 65 This leads to a narrow range of circumstances in
which a shareholder might challenge the decision-making of senior officers
as acting outside the scope of their duties and acting without approval of
the directors. 66  Therefore, an analysis of its policy rationales to senior
officers is limited to the narrow circumstances where a shareholder alleges
a senior officer acting within the scope of her duties makes a decision that
does not require board approval, but nonetheless harms the corporation.
Such policy analysis does not include the broader circumstances when sen-
ior officers' decisions overlap with other possible claims against direc-
tors.167 The goal is to assess the business judgment rule's appropriateness
when senior officers are doing their jobs-running the corporation.168

Risk taking is exactly what the board wants senior officers to do-to
increase firm value.' 69 Consequently, senior officers may be less inclined

161. See Dent, supra note 11, at 42-45 (discussing the managers' control of the corporation and the
power of CEOs to influence corporate decision-making).
162. See Hamermesh & Sparks, supra note 10, at 872; Johnson, supra note 10, at 460.
163. Hamermesh & Sparks, supra note 10, at 872; Johnson, supra note 10, at 460.
164. See Hamermesh & Sparks, supra note 10, at 872-73; Johnson, supra note 10, at 459-61.
165. See Arnold v. Soc'y for Sav. Bancorp, Inc., 650 A.2d. 1270, 1286 (Del. 1994) (concluding that

in order to hold senior officers liable for their acts or inaction, shareholders must demonstrate what
decisions the senior officer made in her capacity as an officer); In re Walt Disney Co. Derivative Litig.,
825 A.2d 275, 289 (Del. Ch. 2003).
166. See Hamermesh & Sparks, supra note 10, at 870-72; Johnson, supra note 10, at 458-61. Such

claims may allege director lack of oversight and may also involve breach of employment contracts or
other claims against the officers. See Lewis v. Vogelstein, 699 A.2d 327, 330-31 (Del. Ch. 1997)
(giving shareholder a cause of action when the board failed to disclose material facts when seeking
shareholder ratification). Although shareholder ratification was not required for the authorization of
the transaction, Delaware case law dealing with "'fair process,' suggest[s] that a misdisclosure may
make available a remedy, even if the shareholder vote was not required to authorize the transaction and
the transaction can substantively satisfy a fairness test." Id. at 330.
167. See generally In re Walt Disney, 825 A.2d at 275.
168. See Hamermesh & Sparks, supra note 10, at 872-73; Johnson, supra note 10, at 458-61. Ex-

cluded from this discussion is the Johnson & Hamermesh argument that directors can sue officers.
Hamermesh & Sparks, supra note 10, at 871. The focus is not on the directors' claims against officers
for violations of employment agreements or breach of duties to directors, but breach of duties to share-
holders. Id. at 872.
169. See Hamermesh & Sparks, supra note 10, at 870-71; Johnson, supra note 10, at 458-61.
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to take risks if all decisions require board approval. 70 Except for decisions
requiring shareholder approval, boards have a great deal of discretion to
decide what matters senior officers must submit to the board for review or
approval.' 7

1 Thus, not all senior officers' decisions are subject to board
approval or review.' 72 However, ultimate risk taking decisions rest with
the board and not senior officers. 173 Therefore, the business judgment rule
applied to senior officers' decisions (including decisions not to act) might
prevent a shareholder from challenging a corporate decision that did not
require board approval but perhaps should have. 174

2. Limiting Judicial Interference with Business Decisions

Protecting senior officers' decisions from hindsight judicial bias is as
important as protecting board decisions from judicial second-guessing. 75

However, if senior officers act within the scope of their duties without
board approval, absent judicial review, there is the potential for very little
oversight of senior officer conduct in circumstances where the board rea-
sonably did not know it needed further inquiry into senior officers' deci-
sion-making. 76 There is a greater need to examine certain corporate deci-
sions that may not have had any oversight.' 77

Currently in Delaware, there is a greater risk of hindsight review for
senior officers because the exculpation statute does not apply to them.' 78

Senior officers risk liability for ordinary negligence in circumstances
where directors may not be liable.' 79 Such a result is unfair to officers act-
ing within their scope of duties, especially when directors ratify deci-
sions. As such, senior officers should be included within the limitation
of liability provisions lest a senior officer risks liability for a lesser stan-
dard of conduct (simple negligence) than the board. 181 Therefore, senior

170. Hamermesh & Sparks, supra note 10, at 870-71.
171. Id. at 871; Johnson, supra note 10, at 454-55.
172. Hamermesh & Sparks, supra note 10, at 871; Johnson, supra note 10, at 455.
173. DEL. CODE ANN. tit. 8, § 141(a) (2007).
174. See Hamermesh & Sparks, supra note 10, at 871; Johnson, supra note 10, at 455.
175. Hamermesh & Sparks, supra note 10, at 873-74; Johnson, supra note 10, at 462-63.
176. See Hamermesh & Sparks, supra note 10, at 873-74; Johnson, supra note 10, at 462-63.
177. Hamermesh & Sparks, supra note 10, at 874.
178. See id. at 873 (disagreeing with Lyman P.Q. Johnson); see also DEL. CODE ANN. tit. 8, §

102(b)(4) (2007); Dennis R. Honabach, Smith v. Van Gorkom: Managerial Liability and Exculpatory
Clauses: A Proposal to Fill the Gap of the Missing Officer Protection, 45 WASHBURN L.J. 307, 324-25
(2006) (discussing the extension of exculpatory provisions to corporate officers); Johnson, supra note
10, at 461.
179. Hamermesh & Sparks, supra note 10, at 874; Johnson, supra note 10, at 462-65.
180. Hamermesh & Sparks, supra note 10, at 874.
181. See id. at 875 (stating that it is important that all decisions do not come to the board). There is a

risk to officers for simple negligence. See Johnson, supra note 10, at 467-68 (discussing Virginia law
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officers should be subject to the same standards of good faith and loyalty
as are directors in order to assess their conduct in meeting obligations to
the corporation.

182

If the business judgment rule is going to apply to the conduct of senior
officers, they should be included within the limitation of liability provi-
sions of an exculpation statute. 183 However, given the mix of procedural
and substantive aspects of the business judgment rule, realistically, the
court may likely evaluate the substantive merits before concluding the pro-
cedural deference.18 4 As a result, the issues to resolve focus on the stan-
dard of liability, and whether the officers can demonstrate good faith proc-
esses in their decision-making.' 85 This necessarily leads to an analysis on
whose behalf the senior officer acts. This also leads into the next policy
rationale.

3. Respect for Decision-Making Role of the Board

When the board makes a decision in reliance on information from sen-
ior officers, judicial deference for the board's decision is consistent with
the statutory requirements for the scope of board functions. 8 6 There is no
legislative mandate to defer to the decisions of senior officers. 187 When the
board is not involved in decision-making, shareholders have no direct way
to challenge senior officers. 188 There is the risk that in such narrow cases
the business judgment rule would prohibit any review of senior officers'
decisions. 189 Unlike directors, who formally make decisions to act or not
act, a board's acts or omissions are subject to challenge by shareholders.
Senior officers, on the other hand, make decisions that are subject to little
direct oversight.190

that includes officers); see also Hamermesh & Sparks, supra note 10, at 874 (stating that not holding
officers to a standard that differs from directors can be risky); id at 876 (acting beyond scope of duties
and good faith); Honabach, supra note 178, at 325.
182. Johnson, supra note 10, at 461 (arguing for an ordinary care standard). But see Hamermesh &

Sparks, supra note 10, at 866 (failing to argue for an ordinary care standard).
183. Hamermesh & Sparks, supra note 10, at 872-73; Johnson, supra note 10, at 461.
184. Hamermesh & Sparks, supra note 10, at 873-74; Johnson, supra note 10, at 463.
185. See Hamermesh & Sparks, supra note 10, at 873-74; Johnson, supra note 10, at 463.
186. Hamermesh & Sparks, supra note 10, at 875; Johnson, supra note 10, at 464.
187. See Hamermesh & Sparks, supra note 10, at 875.
188. Id. at 875; Johnson, supra note 10, at 465.
189. See generally Johnson, supra note 10, at 454 (discussing application of the business judgment

rule as applied to officers); David Rosenberg, Galactic Stupidity and the Business Judgment Rule, 32 J.
CORP. L. 301 (2007) (discussing the business judgment rule and standards of review).
190. Blair & Stout, supra note 14, at 291-92. See Bainbridge, The Board of Directors, supra note

11, at 30-32 (discussing the role of directors and the need for discretion in decision-making).
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E. Standards of Review and Senior Officers

The policy rationales for application of the business judgment rule to
directors are not as persuasive when applied to senior officers.1 91 Given
the information advantage of senior officers and the wide range of discre-
tion to make business decisions without director approval, the business
judgment rule has the potential to limit the review of senior officers' ac-
tions in circumstances warranting such review.' 92 In circumstances where
the business judgment rule limits judicial review, courts have relied on
loyalty and intrinsic conflicts of interest to warrant enhanced judicial re-
view. 193 Senior officers' decisions, not otherwise monitored, are appropri-
ate for enhanced judicial review when facts suggest that a reasonable de-
liberative process did not occur, or failed even without a breach of the duty
of loyalty. 1

94

1. Enhanced Judicial Review

Entire fairness and enhanced scrutiny allow the court to assess the fair-
ness of a transaction.195 Enhanced judicial review is the appropriate stan-
dard of review in circumstances when senior officers' decision-making is
not subject to director oversight.196 It recognizes the intrinsic conflict or
the manager's dilemma that senior officers face and therefore allows for
judicial review in circumstances where the business judgment rule does not
convincingly warrant a judicial policy of non-interference with business
decision-making.

Entire fairness and enhanced scrutiny require the court to assess a vari-
ety of factors for fairness. 197 Specifically, the court must determine how
well directors or officers engaged in a "reasonable deliberative process"
designed to protect the interests of the corporation and shareholders.1 98

Thus, in circumstances where there is very little oversight of senior offi-

191. See Hamermesh & Sparks, supra note 10, at 876; Johnson, supra note 10, at 469.
192. See Johnson, supra note 10, at 469.
193. Veasey & Di Guglielmo, supra note 18, at 1428-29. See also supra note 128 and accompanying

text.
194. See Allen et al., supra note 131, at 1317-20.
195. See Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1156, 1162-63, 1165 (Del. 1995) (explaining

that the business judgment rule is both procedural and substantive); Micheletti & Clark, supra note
142; see also Blasius Indus., Inc. v. Atlas Corp., 564 A.2d 651, 659 (Del. Ch. 1988) (explaining under
what circumstances the business judgment rule fails to protect board decisions); supra note 148 and
accompanying text.
196. See Veasey & Di Guglielmo, supra note 18, at 1424-25.
197. See supra note 149 and accompanying text.
198. See Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946, 954 (Del. 1985); see also Allen et al.,

supra note 7, at 1067-68.
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cers' business decisions, a corporate governance framework that defines
fiduciary duties based on corporate roles rather than agency principles may
offer a framework that minimizes the manager's dilemma and rejects the
idea that senior officers and directors owe the same fiduciary duties.' 99

F. Fairness: Stewardship and Mediating Hierarchy

Fairness or enhanced scrutiny is an appropriate standard of review for
evaluating the conduct of senior officers under a combined steward-
ship/mediating hierarchy framework.2 °° When senior officers manage the
corporate enterprise for its long-term success, there is an intrinsic conflict
that calls for an examination of whether personal interests are in conflict
with corporate interests. 20 1 Therefore, in circumstances where there was no
director review of senior officers' decisions, enhanced scrutiny is the judi-
cial equivalent of mediating hierarchy.0 2

Enhanced judicial review to examine senior officer decision-making
processes that are not subject to director review is an appropriate standard
of review in order to determine liability. This would not necessarily put
officers at a greater risk of liability, but would put them on notice to addi-
tional review by those speaking for the corporation.20 3 Further, application
of either entire fairness or enhanced scrutiny tempers officer conduct.20 4

VI. CONCLUSION

A basic tenet of fuzzy logic theory accounts for, and explains, multi-
group membership.0 5 Although the agency model of governance accounts
for multi-group membership, it does not always explain incongruity.206

Therefore, this article argues that stewardship theory, when combined with
the mediating hierarchy model, offers a kind of "fuzzy logic" theory for
explaining the duties of senior management in public companies.20 7

199. See generally Allen et al., supra note 7.
200. See Greenfield & Kostant, supra note 76 , at 987 (discussing experiments and notions of fairness

applied to corporate actors); Mitchell, supra note 77, at 436-41.
201. See Blair & Stout, supra note 14, at 305-10 (discussing the meaning of "mixed motives" and

balancing competing interests).
202. Id. at311-14.
203. See generally sources cited supra note 10.
204. Id.
205. See MUKAIDONO, supra note 1.
206. See Allen, supra note 6, at 264-65.
207. There are two views on the principal/agent doctrine of corporate laws. Traditional theorists

view the judiciaries' role as to protect the interests of shareholders limiting the ability of "management"
to exploit its control over shareholder ownership. See Millon, supra note 29, at 1374.
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This combination model holds senior officers accountable for acting
only in the long-term best interests of the corporation, and makes directors
responsible for monitoring corporate choices and deciding how to resolve
conflicting interests. Thus, senior officers' fiduciary duties require them to
act in the best interest of the corporation and provide information to direc-
tors. As a result, unlike the agency theory, the combined model accounts
for and explains the ambiguities of corporate purpose.

The combined theories further provide a framework for entire fairness
as the standard of review for senior officers' conduct in circumstances
where there is no director oversight, and the policy rationales of the busi-
ness judgment rule otherwise limit judicial review. This not only gives
shareholders a voice to monitor the conduct of senior officers, but it is also
far more predictable than the substantive versus procedural distinction. It
further encourages a corporate governance environment for decision-
making that is consistent with the standards of review in Delaware.0 8

208. See MBCA, supra note 27, §§ 8.40-8.44 & commentary; PRINCIPLES OF CORPORATE
GOVERNANCE, supra note 50.
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