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his 1961 classic 7%e Concept of Law.'* Moreover, in the post-World War II atmosphere
of rising totalitarianism, the legal realist divorce of law from morality was criticized
as promoting authoritarian and anti-democratic values.*

Despite its paradoxical legacy—or perhaps because of it—Legal Realism has
continued to captivate legal scholars. In the 1970s and 1980s, the Critical Legal
Studies movement (CLS) claimed the legacy of Legal Realism, drawing connections
between the legal realist “debunking” of legal doctrinal rules and CLS claims that
law is radically indeterminate.!® Law and economics scholarship™ can also claim
intellectual roots in the legal realist idea that law is (or should be) directed according
to social scientific norms of rational behavior rather than frozen in patterns of
doctrinal logic.’** More recently, legal theorist Brian Leiter and others are re-situating
legal realist thought within a pragmatist and natural law jurisprudential tradition.'**
And, within the past decade, a host of diverse legal scholars interested in empirical
study of the law and legal institutions have been invoking the title of “New Legal
Realism” to describe their work, attesting to the vitality of the urge to move beyond
formalistic accounts of law and legal institutions and to test assumptions deeply
embedded in legal scholarship with empirical evidence of human behavior in legal
systems.'

A. The Rise of “New Legal Realist” Scholarship

Scholars who explicitly lay claim to a legal realist legacy are engaged in a variety
of endeavors with arguably little in common, and, surprisingly, “have generally failed
to even acknowledge each other’s existence.””*® The fields of study under the New
Legal Realist banner include behavioral economics,™ studies of the influence of
personal factors such as judges’ race, gender and political attitudes on judicial
decisionmaking;"*® and action research that integrates the fields of law and social

129. Leiter, supra note 62, at 270. See also Mark Steven Green, Legal Realism as Theory of Law, 46 Wm. &
Mary L. Rev. 1915, 1917 (2005); Harr, supra note 79, at 136—47.

130. See Duxbury, supra note 127, at 144,

131. White, supra note 65, at 820~22. See also Note, ‘Round and ‘Round the Bramble Bush: From Legal Realism
to Critical Legal Scholarship, 95 Harv. L. Rev. 1669 (1982).

132. See generally Minda, supra note 126, at 604-22 (discussing the connections between law and economics
and Legal Realism).

133. Id. at 633-636.

134. See Licter, supra note 62. See also WouTER DE BeEN, LEGaL REALISM REGAINED: SavING REALISM
rFrROM CriTicaL Accraim (2008).

135. Nourse & Shaffer, supra note 11, at 64 (noting that over 300 articles in the past eight years had invoked
the phrase “New Legal Realism”).

136. Id. at 76.
137. See Daniel Fatber, Toward a New Legal Realism, 68 U. Cu1. L. Rev. 279 (2001).

138. Frank B. Cross, Political Science and the New Legal Realism: A Case of Unfortunate Interdisciplinary
Ignorance, 92 Nw. U. L. Rev. 251 (1997); Thomas J. Miles & Cass R. Sunstein, 7he New Legal Realism,
75 U. Cu1. L. Rev. 831 (2008).
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science through pragmatic study of real-world problems.”** Whether the various
branches and offshoots of New Legal Realism that are currently springing to life in
the legal academy can successfully integrate the study of law in action into legal
education depends on whether they can overcome the barriers that impeded the
original Legal Realists from creating space within the legal academy.

Some of the self-proclaimed heirs to the American legal realist tradition today are
situated squarely within the behavioral study of appellate courts, employing social
scientific methods that far exceed the early legal realist analysis of patterns in the
outcomes of appellate cases.® Today’s studies use large databases of appellate opinions
to examine the influence of a variety of measurable and testable aspects of judicial
personality on the outcomes of their opinions; they also study institutional influences,
such as whether sitting on appellate panels with judges of similar or different gender,
race, or political affiliation has a tendency to amplify or dampen the effects of judicial
personality.! Such studies deliver more complex and fine-grained findings than
Llewellyn’s general typology of the precedential leeways and institutional constraints
on appellate court decisionmaking.** Yet the focus of these studies on appellate
judging limits the ability to generalize from these studies about the interplay of law
and other personal or institutional factors in controversial appellate cases to the vast
majority of run-of-the-mill cases that create the law in action.*® Even for lawyers
representing clients in appeals, the behavioral insights about the impact of personal
factors on appellate judging bear only little on the task of arguing before an appellate
panel, which requires the tools of legal analysis and reasoning.

Other heirs to the legal realist tradition—especially those who come to it through
the portal of socio-legal study in the Law and Society movement—have broken out
of the appellate case mold quite decisively to study the law in action."** Some of these
studies focus on identifying gaps between law in books and law in action, documenting
the differences between the ideals expressed in law and the actual practices of judges

139. Erlanger et al,, supra note 15, at 336 (“Our goal is to create translations of social science that will be
useful even tolegal academics and lawyers who do not wish to perform empirical research themselves,
while also encouraging translations of legal issues that will help social scientists gain a more sophisticated
understanding of how law is understood ‘from the inside’ by those with legal training.”); Elizabeth
Mertz, Legal Ethics in the Next Generation: The Push for a New Legal Realism, 23 Law & Soc. INquiry
237, 237 (1998) (calling new legal realism “a synthesis that would draw together empirical work on law
and the legal profession, legal and policy scholarship, and the insights of those ‘in the trenches”).

140. See; e.g., Miles & Sunstein, supra note 138, at 834.
141. See id. at 835-36.
142. See id. at 839-41.

143. Id. at 841 (noting this limitation, but noting that “to the extent that an objective of the New Legal
Realism is to understand the impact of judicial personality on law, rather than quotidian decisions
lacking precedential value, published cases are relevant subjects of analysis”).

144. Nourse & Shaffer, supra note 11, at 79-80. See generally Symposium Is I Time for a New Legal Realism?,
2005 Wis. L. Rev. 335 (2005). For a history of the development of the Law and Society Movement, see
Bryant Garth & Joyce Sterling, From Legal Realism to Law and Society: Reshaping Law for the Last Stages
of the Social Activist State, 32 Law & Soc’y Rev. 409, 434-40 (1998); White, supra note 65, at 832-33.
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and other legal officials in implementing the law.** Others go beyond conventional
“gap studies” to investigate a broader field of “norms, sanction systems and institutions”
that sociologist Eugen Ehrlich called “living law.”*¢ This second kind of inquiry
looks not only at law in lower courts but at societal practices that interact with law
and influence the behavior of people who form agreements and resolve disputes in
the “shadow of the law.”*” Studies of the law in action undermine the accuracy of
what Stewart Macaulay calls the “standard map” of legal scholarship, in which
appellate opinions at the top of the pyramid of dispute resolution are accepted
uncritically as the most important material for legal analysis despite the infrequency
with which disputes actually reach the appellate level.**

However, these law-in-action studies have faced challenges in bridging the social
scientific study of law and legal scholarship.”* The empirical study of law within the
context of social institutions often reveals the marginal or indirect influence that law
has on social behavior.’*® And, the drive for accuracy in social scientific research
uncovers complexity that fails to provide the quick and easy functional conclusions

145. See Stewart Macaulay, The New Versus the Old Legal Realism: “Things Ain't What They Used To Be,” 2005
Wis. L. Rev. 365, 386 (2005); Mark Kessler, Lawyers and Social Change in the Postmodern World, 29 Law
& Soc’y Rev 769, 771 (1995).

146. Stewart Macaulay, Contracts, New Legal Realism and Improving the Navigation of the Yellow Submarine,
80 Tur. L. Rev. 1161, 1169 (2006); Macaulay, supra note 145, at 386; EuGeEN EnrLicH, FUNDAMENTAL
PRINCIPLES OF THE SocCI10LOGY OF Law (Walter L. Moll trans., Transaction Publishers, 4th ed. 2009)
(1936). Macaulay credits David Nelkin for clarifying the distinction between “law in action” and “living
law” research. David Nelkin, Law in Action or Living Law? Back to the Beginning in Sociology of Law, 4
Lecar Stup. 157 (1984).

147. Macaulay, supra note 146, at 1169-70.
148. Id. at 1162—-63.

149. For one analysis of the failure of the Law and Society movement to capture attention within the legal
academy, see Lawrence M. Friedman, The Law and Society Movement, 38 Stan. L. Rev. 763 (1986).

150. See Macaulay, supra note 145, at 383. Macaulay lists seven lessons learned from law and society research,
first presented in 1984 in the Mitchell Lecture at SUNY-Buffalo:

1. Law is not free.

2. Law is delivered by actors with limited resources and interests of their own in settings
where they have discretion.

3. Many of the functions usually thought of as legal are performed by alternative
institutions, and there is a great deal of interpenetration between what we call public
and private sectors.

4. People, acting alone and in groups, cope with law and cannot be expected to comply
passively.

5. Lawyers play many roles other than adversary in a courtroom.

6. Our society deals with conflict in many ways, but avoidance and evasion are
important ones.

7. While law matters in American society, its influence tends to be indirect, subtle and
ambiguous.

1d. at 383-84.
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demanded in the typical mode of legal scholarship.® Moreover, it has not always
been clear how to interpret the gaps that the behavioral study of law reveals between
the law in books and the law in action. The “old” Legal Realists generally took the
view that the law in the books was an outmoded impediment to social progress,
suggesting that the study of the law in action would reveal the workings of informal
social norms more responsive to the fluctuations of a rapidly changing society.’ The
gap studies generated in the later Law and Society movement generally take a more
pessimistic view that the intended purposes of the law in the books were distorted in
implementation by controlling elites.'”

The premises of the Law and Society movement were questioned in turn by
critical theorists, who viewed law as a form of ideology designed to legitimate existing
power and who questioned the claims to neutrality and objectivity inherent in the
behavioral study of law.’** The pessimism of this critical perspective on law was seen
by many as deeply disabling to the project of using law as a method of social justice
reform, which animated much of the social science research about the law.'%

Against this backdrop, a brand of law in action New Legal Realism has emerged,
claiming the title for research that seeks to integrate the critical theoretical insight
that social science research is always situated without sinking into “skepticism about
the possibility of neutral or objective scholarship.”* The New Legal Realism remains
committed to the basic premise that a full study of the law must occur from the
“bottom up,” defined as a focus on “the impact of law on ordinary people’s lives” as
well as a sensitivity to the fact that “less powerful persons in society are often more
invisible and silenced.”” To capture the full reality of the impact of law in society,
New Legal Realists call on scholars to supplement quantitative methods with
qualitative research, using established methods of ethnographic or “participant
observer” research.®® Seeking to avoid the pitfalls of empirical legal scholarship in

151. Handler et al., 4 Roundtable on New Legal Realism, Microanalysis of Institutions, and the New Governance:
Exploring Convergences and Differences, 2005 Wis. L. Rev. 479, 489 (2005) (remarks of Elizabeth Mertz).

152. White, supra note 65, at 823~24,
153. Id. at 831-32.

154. Id. at 833-34; Kessler, supra note 145, at 772. See generally David M. Trubek, Where the Action Is: Critical
Legal Studies and Empiricism, 36 Stan. L. Rev. 575 (1984).

155. See Joel F. Handler, Postmodernism, Protest and the New Social Movements, 26 Law & Soc’y Rev. 697
(1992). Handler’s paper was delivered as the Presidential Address at the Law and Society conference in
1992, and sparked an internal debate within the Law and Society movement about the value of
postmodern and critical theory. See Howard S. Erlanger, Organizations, Institutions and the Story of
Shmuel: Reflections on the 40° Anniversary of the Law and Society Association, 39 Law & Soc’y Rev. 1, 7
(2005).

156. Erlanger et al,, supra note 15, at 342. See also Handler et al,, supra note 151, at 483. However, both
Erlanger and Mertz note in this observation that exactly how deeply the New Legal Realism takes the
critical insight about the “politics of knowledge” is a matter of open debate and likely ongoing
controversy.

157. Erlanger et al., supra note 15, at 339-41,
158. Id. at 340; Nourse & Shaffer, supra note 11, at 79; Handler et al., supra note 151, at 485.

680



NEW YORK LAW SCHOOL LAW REVIEW VOLUME 56 | 2011/12

the past, which “has divided between the unregenerate pessimists . . . (the gap
studies) and the unregenerate optimists who believe that law always succeeds (the
efficiency studies),”*” the New Legal Realism proposes a principle of “legal optimism”
that would “critically examine the law’s failures . . . but not neglect examination of
spaces for positive social change in and around the law.”®°

The New Legal Realists’ proposed “path between idealism and skepticism” is
paved by pragmatist methods of engaged, embedded or experimental research with
its genesis in real-world problem-solving.'®* According to Victoria Nourse and Greg
Shaffer, pragmatism contributes to the New Legal Realism “insight that theory must
come from the world; that only theory that works has established its truth; and that
there is no way to divorce theory from fact.”'? Hence, they argue, pragmatism
supports “action research,” in which “scholars study a real problem in the world” and
investigate it by “learning from those who must deal with the problem.”® It is
through “leaving one’s office and venturing into the field” to engage in the world,
rather than merely studying it, that new legal realist scholars hope to draw on social
science research and methods to make new and transformative discoveries about law
and legal institutions.'¢

B. Clinician-Scholars in the New Legal Realist World

The tenets of the New Legal Realism—the commitment to studying law from
the “bottom up” perspective of those who lack power in society, the critical questioning
of neutral and objective standpoints, and the call for engagement in the world as a
platform for legal research—fit closely with the goals and methods of clinical legal
education.’®® As a result, there is much that the new legal realist scholars and
clinicians can offer to one another with the potential to enhance and deepen both the
new legal realist conception of law in action scholarship and a pedagogically rich
conception of clinjcal legal education.

First, clinical pedagogy is ideally suited to overcome the seemingly intractable
problem of how to integrate social science insights into law teaching. It can be
challenging to introduce the insights of behavioral study of the law into classroom
teaching that emphasizes appellate legal doctrine and is several steps removed from
law’s implementation. In clinics, students are immersed in the heart of the law in
action, representing clients in lower-level courts, administrative agencies and other
venues for dispute resolution. Students daily encounter the gaps between what the
law says, what it aspires to be, and what legal officials actually do, and are therefore

159. Erlanger et al., supra note 15, at 358.

160. Id. at 345.

161. Id.; see Nourse & Shaffer, supra note 11, ar 84-85.

162, Nourse & Shaffer, supra note 11, at 84.

163. Id. at 85. See also Handler et al., supra note 151, at 485-86.
164. Nourse & Shaffer, supra note 11, at 85.

165. See generally Trubek, supra note 18.
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poised to engage questions about the role of law in society. Clinical teaching also
provides ready-made tools for reflective analysis on students’ observations. Clinical
pedagogy relies heavily on carefully structured individual supervision meetings, in
which the professor takes the student through largely non-directive Socratic
questioning on issues involving the exercise of professional judgment to help the
student learn the process of making professional decisions in the face of uncertainty.'*
Case round sessions—recently described as a “signature pedagogy” for clinical
teaching—are similarly designed to draw out and generalize from the experiences
that students are having in individual cases for group discussion, helping clinic
students draw deeper lessons about law and lawyering ¢’

Deeper engagement in the behavioral study of the law and legal systems from the
“bottom up” also holds out the promise of sharpening and enhancing clinical
teaching. As Jane Aiken has written, one of the biggest challenges in clinical
education is figuring out how to structure clinic experiences that will do it all: help
students understand what it means to be a lawyer, help them advance and acquire
lawyering skills, expose them to the dynamics of social and economic injustice, and
“instill in them an abiding desire to use their legal skills to remedy these injustices.”*®
One of the criticisms of clinical legal education is that the individual client
representation model focuses too narrowly on the interpersonal skills and values of
the lawyer-client relationship to the exclusion of broader systemic social justice
issues.'® The study of the law in action is often focused on analyzing the dynamics
of legal systems. To the extent that clinical professors familiarize themselves with
studies produced by new legal realist scholars, it can help them focus questions,
introduce readings, and structure analysis that will assist students in making the
connections between individual advocacy and systemic or social justice reform, even
if the clinic itself remains focused on individual client representation or combines
individual representation with broader systemic advocacy.'”

Clinicians also have a valuable perspective to bring to new legal realist scholarship.
Because clinicians teach students “in role” as lawyers, they have a natural standpoint
from which to bridge the “relevance gap” between the insights of social science abour
law and the practice of law. Law school clinics offer probes into the world of lower-
level court systems, which can be used to generate hypotheses about the impact of
law in society that can be studied through a combination of quantitative and

166. See generally Ann Shalleck, Clinical Contexts: Theory and Practice in Law and Supervision, 21 N.Y.U. Rev.
L. & Soc. Change 109 (1994).

167. Susan Bryant & Elliott Milstein, Rounds: A “Signature Pedagogy” for Clinical Education?, 14 Clinical L.
Rev. 195, 196 (2007).

168. Jane H. Aiken, Provocateurs for Justice, 7 Clinical L. Rev. 287, 287-89 (2001).
169. See Ashar, supra note 9, at 357-58 (2008).

170. See, e.g., Brodie, supra note 9; Jayashri Srikantiah & Jennifer Lee Koh, Teaching Individual Representation
Alongside Institutional Advocacy: Pedagogical Implications of a Combined Advocacy Clinic, 16 Clinical L.
Rev. 451, 451-52, 473-74 (2010).
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qualitative methods.””* Moreover, clinics typically take a self-consciously client-
centered approach to legal representation, which seeks to understand the clients’
legal issues from the clients’ perspectives and within the larger context of the clients’
non-legal concerns.'”? As a consequence, clinicians regularly engage the elusive
“bottom-up” perspective of those with less power in society that the new legal realist
scholars hope to capture in their redefined “law and society” research.

However, there are also challenges endemic to the choice of clinical law professors
to engage with the New Legal Realist law-in-action project. Engagement with social
science requires methodological rigor and expertise that few clinicians possess from
their prior training and experience. Learning social science methodologies, or
collaborating with those who know how to use them, can help clinicians sharpen and
deepen their scholarly insights beyond case-based anecdotes. However, empirical
research—like clinical teaching—is notoriously time-consuming. While there are
natural synergies between studying the law in action and teaching law in clinical
settings, the economies of doing both can be daunting. Clinicians at schools without
an historic commitment to empirical research may be reluctant to test the waters of
institutional acceptance with scholarship that is viewed as marginal or controversial.'”?
As Bryant Garth has pointed out, scholars who conduct research that is outside the
political mainstream “will be scrutinized more carefully, and if not methodologically
beyond reproach, may be dismissed as merely ‘political.”’”* Institutional barriers
based on prestige and status may also prevent clinicians from collaborating with
academic law faculty holding advanced social science degrees. It is notable that a law
school’s academic commitment to studying the law in action does not necessarily
come hand-in-hand with valuing clinicians as full members of the academic
community;'” at least one historic Law and Society stronghold—Northwestern
University—has been openly and actively hostile to including clinicians in its long-
term full-time faculty.'”¢

171. See Nourse & Shaffer, supra note 11, at 85.

172. See Katherine R. Kruse, Fortress in the Sand: The Plural Values of Client-Centered Representarion, 12
Curinicar L. Rev. 369, 41926 (2006).

173. Much of law and society research is marginalized within legal academia precisely because it does not
contribute to doctrinal argumentation in appellate cases. See Bryant G. Garth, Strasegic Research in Law
and Society, 18 Fra. St. U. L. Rev. 57, 58-59 (“For example, studies of the social role of small urban
courts do not arm lawyers with marketable ‘arguments.”).

174. Id. at 58.

175. The schools historically associated with the Law and Society movement are Northwestern University,
the University of Wisconsin, the University of California at Berkeley, and the University of Denver.
Garth & Sterling, supra note 144, at 412-13.

176. See Joy & Kuehn, supra note 122, at 224-27 (detailing Northwestern University’s public resistance to
ABA accreditation standards that require security of position for clinical faculty).
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V. CONCLUSION

When Jerome Frank put out his call for clinical lawyer-schools, it fell mostly on
deaf ears. This was partly due to Frank’s own marginalization both within the legal
academy and on the fringes of the American Legal Realist movement. But the
proposal also failed because it offered no program for bridging the gaps between the
academic study of law and the realities of professional training for trial-level law
practice. In this article I have identified two such gaps: the tendency of the academic
study of law to become ensconced in the study of appellate cases, and the “relevance
gap” between the external point of view taken in the social scientific study of law and
the internal point of view required of law practice.

Both clinical legal educators and new legal realist scholars seek—in their separate
ways—to blur the boundaries that separate each from the dominant focus on appellate
doctrine in legal education.’”” Yet to succeed where Jerome Frank failed, they also
need to cross the institutional and psychological boundaries that separate them from
one another. New legal realist scholars need to value their lesser-status clinical
colleagues as potential collaborative partners rather than “professional skills trainers”
outside the academic sphere of their law schools, and to understand the potential of
clinics as sites for making visible the issues and questions that marginalized persons
encounter when facing legal systems. Clinicians need to value the systemic and
behavioral study of law and legal institutions by faculty members with advanced
degrees in social science who may never have practiced law and envision ways that
such knowledge can be incorporated into the social justice education of their students.
Through such collaboration, mutual exploration and experimentation, the “relevance
gap” between the behavioral study of law and the practical education of lawyers has
the potential to be bridged.

177. Trubek, supra note 18, at 474.
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