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makes the agent's intervention non-paternalistic only if the subject's
consent is the primary factor that motivates the agent to intervene.20 6

If the agent was going to intervene anyway, regardless of the
subject's consent, the fact that the agent and subject happen to agree
(that the agent should intervene) does not make the agent's
intervention non-paternalistic.

Moreover, the paternalistic agent and the subject may agree that
the agent should intervene, but to be paternalistic, the agent and
subject must not agree on why the agent should intervene. The
agent's decision to limit the subject's liberty must be independent
from the subject's consent such that it is "motivationally
impotent."20 7 The subject might think the agent should intervene
because that is what she, the subject, wants. However, the truly
paternalistic agent does not care that the subject wants him to
intervene; it is not a relevant consideration. The agent intervenes for
his own, albeit benevolent, independent reasons. The paternalistic
agent intervenes because he thinks that he knows better than the
subject how the subject ought to behave in the circumstances of
liberty limitation.

a. Ascertaining the Agent's Motive: Reconstructed Intent

Because motive plays such an important role in defining liberty-
limiting principles, one ought to know how to ascertain it.
Unfortunately, epistemological difficulties (for example, how can we
know a legislature's intent) and thorny individuation problems (for
example, does the legislature want to ban smoking in order to protect

clarify the issues."); Chan, supra note 24, at 91 & n.17 (subsequent consent); Douglas N. Husak,
Paternalism and Autonomy, 10 PIn. & PUB. AFF. 27, 33 (1980) (same); Tziporah Kasachkoff,
Paternalism: Does Gratitude Make It Okay?, 20 Soc. THEORY & PRAC. 1, 6-20 (1994); Ranbolt, supra
note 115, at 57 ("TIis view has little plausibility."); Soble, supra note 96, at 351; Cynthia A. Stark,
Hypothetical Consent and Justification, 97 J. PHIL. 313, 321 (2000) ("Only actual consent sanctions
coercion."); Weale, Paternalism, supra note 18, at 171-72 (subsequent consent); James Woodward,
Paternalism and Justification, in NEW ESSAYS IN ETHICS AND PUBLIC POLICY (Kai Nelson & Steven C.
Patten eds.,), published as 8 CANADIAN J. PHIL. 67, 70-71 & n.5 (Supp. 1982).

206. Weale, Paternalism, supra note 18, at 171-72.
207. Clarke, supra note 112, at 88 ("A paternalist may believe that his target shares his view that the

intervention is for his own good. He remains a paternalist insofar as his reason for intervening is the
target's good rather than the target's desires."); Hershey, supra note 127, at 178-79.
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smokers themselves, in order to protect third parties, or in order to
protect both) plague efforts to determine motive.20 8

Feinberg contended that the solution to both the epistemological
and individuation problems of ascertaining motive is to use a
"reconstructed intent" rather than attempting to ascertain the actual
psychological intent of the paternalistic agent.209 Feinberg urged that
we should look to "the implicit rationale of the law-the account of
its role, function, and motivation that most coheres with the known
facts. ' 210 In short, we must determine the "most plausible" intent of
the paternalistic agent and use that intent as the basis for establishing
whether the agent's liberty limitation is paternalistic.2 11

b. Summary of Condition Three

The third condition of hard paternalism requires that the agent limit
the subject's liberty without regard for the subject's desires
contemporaneous with the liberty limitation. Were the agent to limit
the subject's liberty pursuant to the subject's desires, then the agent's
limitation would not be paternalistic.

208. HAYRY, MEDICAL CONTROL, supr note 72, at 23; see KLEINIG, supra note 3, at 17 n.10, 178,
Husak, Legal Paternalism, supra note 167.
209. FEINBERO, HARM TO SELF, supra note 18, at 16 ("T"he reason that in fact supports [a law], may

not then be the reason that impelled a legislator to vote for it"); id at 17 ("Sometimes we can construct
an implicit rationale for the law . . . that . . . provides it with a plausibly coherent rational
reconstruction."); id. at 19 ("So it is useful to look for an 'implicit rationale'... ."); id. at 25 ("iThere
are many laws now on the books that seem to have hard paternalism as an essential part of their implicit
rationales, and that some of these at least, seem to most of us to be sensible and legitimate
restrictions."); FEINBERG, HARMLESS WRONGDOING, supra note 6, at xvii ("In favor of the principle is
the fact that there are many laws now on the books that seem to have hard paternalism as an essential
part of their implicit rationales .... ") (emphasis added); id at 220 (suggesting use of "the most
plausible rationale we can reconstruct"); id at 224 ("[']hem was a harm principle rationale... even
though, in many instances, it may not have been [the legislators'] rationale."); see also GUTMANN &
THOMPSON, supra note 3, at 253 ("If we probed officials and citizens... we would no doubt find many
different kinds of reasons .... But the dominant reasoning and the most cogentjustifications for the ban
rely on moralist categories.. . .") (emphasis added); KLEINIO, supra note 3, at 178; KULTOEN, supra
note 3, at 167; THOMPSON, supra note 3, at 171; Husak, Liberal Neutrality, supra note 27, at 60-61
("[T]he quest for the rationale of a law seems no less elusive than the quest for legislative intent....
[H]ow can anyone pretend to have identified the rationale of a law?... Liberals should struggle to
decide whether any plausible rationale for drug proscriptions can satisfy the neutrality constraint.")
(emphasis added); Weale, Invisible Hand, supra note 24, at 790 (discussing when one is justified in
"attributing" paternalistic intentions to policymakers).
210. FEINBERG, HARM TO SELF, supranote 18, at21.
211. Cf. Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 54246 (1993)

(analyzing whether municipal ordinances prohibiting animal sacrifice "targeted" religious conduct
protected by the First Amendment).
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4. Condition Four: The Agent Must Either Disregard Whether the
Subject Engages in the Restricted Conduct Substantially
Voluntarily or Deliberately Limit the Subject's Substantially
Voluntary Conduct

The fourth condition of hard paternalism requires that the agent
either (1) disregard whether the subject engages in the restricted
conduct substantially voluntarily or (2) deliberately limit the subject's
substantially voluntary conduct. This condition allows one to
distinguish hard paternalism from soft paternalism.212

My specification of this condition is broader than that provided by
any other writer. Philosophers distinguish hard paternalism from soft
paternalism based on the idea that hard paternalism restricts
substantially voluntary conduct while soft paternalism restricts
conduct that is not substantially voluntary. 213  So, the standard
distinguishing feature of hard paternalism is the extent to which the
subject's conduct is substantially voluntary.

I contend that this condition, like the other three conditions, should
be agent-focused. The important consideration is not whether the
subject, in fact, acts substantially voluntarily. Rather, what matters
for purposes of the definition of hard paternalism is whether the agent
knows or cares that the subject acts substantially voluntarily. First,
however, I will explicate the concept of substantial voluntariness.

a. The Threshold Concept: "Substantial Voluntariness"

At the outset of Harm to Self, Feinberg explained that hard
paternalism is a principle by which the state limits the liberty of

212. See supra Part ll.
213. See, e.g., BAYLES, supra note 127, at 122; FEINBERG, HARM TO SELF, supra note 18, at 12;

KLEINIG, supra note 3, at 8; Arneson, Paternalism, supra note 113, at 251 ("The hard paternalist
position holds that paternalism can be justifiable even if the individual action that is restricted is
substantially voluntarily chosen."); Beauchamp, Paternalism, supra note 38, at 1915 ("In strong
paternalism ... it is proper to protect or benefit a person by autonomy-limiting measures even if the
person's contrary choices are [substantially] autonomous."); Dworldn, Paternalism-ENCYCLOPEDIA,
supra note 44, at 941; Feinberg, Paternalism, supra note 45, at 390 ("Hard paternalism justifies the
forcible prevention of some... activities even when those activities are done in a fully voluntary (i.e.
free and informed) way."); Hayry, Paternalism, supra note 38, at 454 ("Those who advocate strong
paternalism ... control... behavior even if the decisions leading to these are not, in any detectable
sense, impaired.").

[Vol. 20:659



COUNTING THE DRAGON'S TEETH AND CLAWS

"competent adults, against their will, from the harmful consequences
even of their fully voluntary choices and undertakings." 214 Ten years
later, in his 1996 Encyclopedia of Philosophy chapter on paternalism,
Feinberg defined hard paternalism as the restriction of "fully" or
"wholly" voluntary self-regarding conduct.215

Feinberg surely stated a stronger definition than necessary. Hard
paternalism need not endorse so extreme a position.216 First, little, if
any, human behavior is fully voluntary.217 Feinberg's definition is so
broad that it encompasses interference with conduct that does not
even exist.218 Second, hard paternalism can be made more modest so
that it is at least plausible as a liberty-limiting principle.219 If we want
to explore whether hard paternalism might, to some extent, be
justifiable, we will want a definition that does not predetermine a
negative answer.

It is surely too demanding to require that a subject's conduct be
completely free from all epistemic and volitional defects before
assessing that she has "consented" to her own conduct.220  So,
philosophers--and the law-require only that a subject be

214. FEINBEKG, HARM TO SELF, Supra note 18, at 12 (emphasis added); see id. at 15 ("ILlegal
paternalism' [is] that principle which legitimizes interfering with the fidly voluntary, self-regarding
choices of competent adult persons.") (emphasis added); FEINBERG, HARM TO OTHERS, supra note 18, at
115-17. Later, Feinberg clarified that the relevant distinction is between "more or less fully voluntary
and not fully voluntary assumption of a risk." FEINBERG, HARM TO SELF, supra note 18, at 104-05, 115,
117; id at 158 ("His act need not be close to the extreme of total involuntariness in order to be
'involuntary enough' to warrant interference."); id at 160. Still, Feinberg continued to use the concept
of full voluntariness. Id at 107, 112, 248,255,299,341; see also FEINBERG, HARMLESS WRONGDOING,
supra note 6, at xvii, 180, 202. VanDeVeer noted this inconsistency and that it has the effect of making
soft paternalism "overly interventionist." VANDEVEER, supra note 6, at 85. He then uses the same
definition himself later in his own book. Id at 339; see also DWORKIN, AuTONoMY, supra note 37, at
124.
215. Feinberg, Paternalism, supra note 45, at 390-91. Oddly, Arneson criticized Feinberg on this

imprecision long before the publication of Harm to Self in 1986. See Ameson, Mill Versus, supra note
41, at 482-84 (arguing that even substantial voluntariness is too high a standard); KULTGEN, supra note
3, at 228.
216. Arneson, Mill Versus, supra note 41, at 482-84.
217. The evidence on this point is the subject of increasing scholarly interest. See generally Daniel

Kahneman, Maps of Rationality: Psychology for Behavioral Economics, 93 AM. ECON. REV. 1449
(2003) (Nobel Prize lecture); Colin Camerer et al., Regulation for Conservatives: Behavioral Economics
and the Case for "Asymmetric Paternalism," 151 U. PA. L. REV. 1211 (2003); Gregory Mitchell, Taking
Behavioralism Too Seriously? The Unwarranted Pessimism of the New Behavioral Analysis of Law, 43
WM. & MARY L. REv. 1907 (2002); Jeffrey J. Rachlinski, The Uncertain Psychological Case for
Paternalism, 97 Nw. U. L. REv. 1165 (2003).
218. Arneson, Mill Versus, supra note 4 1, at 484.
219. ld. at482.
220. Id at 482-84.
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substantially free to at least a "substantial degree." 221 Employing this
threshold permits philosophers to economically refer to classes of
cases where distinct moral issues lie. 22 2

Threshold accounts are efficient. However, it is important to not
confuse the terms used to describe threshold concepts with those used
to describe the "background variables" that go into determining
whether the threshold concept applies. 223  Unfortunately, some
commentators often confuse these two sorts of terms.224

Nevertheless, one can avoid the confusion by remembering that the
voluntariness of a subject's conduct is a linear function of her

221. See, e.g., BEAUCHAMP & CHILDRESS, supra note 3, at 123 ("For an action to be autonomous we
should only require a substantial degree of understanding and freedom from constraint...."); id at 157
("[Al substantial grasp of central facts and other descriptions is generally sufficient"); id. at 166 ("[W]e
need only establish general criteria for the point at which autonomous choice is imperiled, while
recognizing that no sharp boundary can be drawn in many cases ...."); id. at 266 (stating that although
it is difficult to specify "significant," the implication is clear); BEAUCHAMP & CHILDRESS, supra note 3,
at 59, 89, 181; FEINBERG, HARM TO SELF, supra note 18, at 56 ("There will be a twilight area of cases
that are difficult to classify, but that is true of many other workable distinctions, including that between
night and day."); id at 309; Beauchamp, Paternalism, supra note 38, at 1916 ("These choices [restricted
by hard paternalism] may not be fully autonomous or voluntary, but in order to qualify as strong
paternalism, the choices of the beneficiary of paternalistic intervention must be substantially
autonomous or voluntary."); James Woodward, Paternalism and Justification, 7 CAN. J. PHIL. SUPPL.
67, 73 (1982); Michael Wreen, The Definition of Suicide, 14 Soc. THEORY & PRACTICE 1, 8 (1988)
("The distinction here [between a strong and a weak sense of'want"] is admittedly imprecise, but so are
many well-founded and serviceable distinctions, such as the red/orange distinction, the tall man/not so
tall man distinction, and so forth."). The subject's actual restricted conduct might not be substantially
voluntary, but the subject may have made a separate substantially voluntary choice (a meta choice) to
face the consequences of that epistemically or volitionally impaired conduct. See FEINBERG, HARM TO
SELF, supra note 18, at 160-61, 278, 310-12; Joan C. Callahan, Paternalism and Voluntariness, 16 CAN.
J. PHIL 199,218(1986).
222. See KLEMNIG, supra note 3, at 10.
223. See Steven Lee, A Puzzle of Sovereignty, 27 CAL. W. INT'L L.J. 241,24546 (1997).
224. For example, in clinical medicine, the concept of "competence" refers both to a status and to a

particular factual state, more properly referred to as "capacity." See, e.g., FADEN & BEAUCHAMP, supra
note 110, at 36 ("Competence can be either a factual or a presumptive, categorical determination."); id
at 289-90 (describing competence as a continuum concept for which a threshold must be set for it to
serve as an "informed consent" gatekeeper); FEINBERG, HARM TO SELF, supra note 18, at 319; ALAN
MEISEL, THE RIGHT TO DIE 114 (2d ed., 2003) (distinguishing capacity as factual status and competence
as legal status); ALBERT R. JONSEN ET AL., CLINICAL ETHICs 56-57 (1982) (recommending
"competence" to describe the value-laden legal status and "mental capacity" to describe a clinical
description); Elyn R. Saks & Stephen H. Behnke, Competency to Decide on Treatment and Research:
MacArthur and Beyond, 10 J. CONTEMP. LEGAL IssuEs 103, 115 (1999) (distinguishing capacity and
competence); Smiley, supra note 109, at 300 ("[Ail individuals are mentally impaired to some extent..
. [and] it is necessary to locate the point.... ."); Robert M. Wettstein, Competence, in ENCYCLOPEDIA OF
BioEThics 447, 447 (Warren T. Reich ed., 1995) ("[Ciompetence determinations are not essentially
factual, objective, or empirical matters but are value-laden judgments about the relative importance of
autonomy .... Competence is typically inferred from the person's behavior rather than observed
directly. ); Id at 446 (using "legal competence" and "clinical competence"); Winick, supra note 18,
at 41, 61.
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epistemic and volitional powers.225 Like the classic sorites problems,
voluntariness is a vague predicate with a smooth continuum.226 Only
when the voluntariness of a subject's conduct reaches a certain
threshold is the subject's conduct said to be substantially
voluntary.227

b. The Standard Distinguishing Feature of Hard Paternalism

Most researchers typically formulate the condition that
distinguishes hard paternalism from soft paternalism as whether the
subject's conduct is substantially voluntary.228 On this account, the
subject's lack of substantial voluntariness negates the value of
autonomy with regard to that conduct.229 Under these circumstances,

225. FADEN & BEAUCHAMP, supra note 110, at 239-40.
226. See BEAUCHAMP & CHiLDRESS, supra note 3, at 123.
227. Just as the term "minor" applies categorically to persons under the age of 18, "substantial

voluntariness" applies in an all or nothing fashion when certain conditions are satisfied. Just as the age
of either a minor or non-minor can vary, so can the voluntariness of either substantially voluntary or
non-substantially voluntary conduct. See KLEINIG, supra note 3, at 75; see also ARMSDEN, supra note
27, at 142; BEAUCHAMP & CHILDRESS, supra note 3, at 181; FADEN & BEAUCHAMP, supra note 110, at
239, 300; KULTGEN, supra note 3, at 94-95, 200 (defending relativistic conceptions instead of threshold
ones); Brock, Limited Paternalism, supra note 19, at 86-87. It is important to remember that the
voluntariness of a subject's conduct can vary significantly without crossing the threshold. Coercion, for
example, makes conduct not substantially voluntary. Extra forceful coercion, therefore, is surfeit; the
subject's conduct is already below the threshold. Similarly, extra understanding becomes "unused
surplus." See Rainbolt, supra note 115, at 47; Daniel Wikler, Paternalism and the Mildly Retarded, 8
PHIL. & PuB. AFF. 377, 384 (1979); see also BEAUCHAMP & CHLDRESS, supra note 3, at 123 ("Actions
therefore can be autonomous by degrees[;] a broad continuum exists."); FEINBERG, HARM TO SELF,
supra note 18, at 115-16; Id at 278 ("[Hs less-than-fully-voluntary consent will be 'voluntary enough'
for a valid and irrevocable contract); id. ("It is hard paternalism when circumstances satisfy A, B, C,
and D. The conditions in E represent properties that can range within hard paternalism."); RUSSELL
HARDIN, MORALITY WrrHIN THE LIMITS OF REASON 139-40 (1988) (noting that the strength of
paternalism falls on a continuum); KLEINIG, supra note 3, at 157; KULTGEN, supra note 3, at 90;
SCHONSHECK, supra note 28, at 18 1-82; Robert E. Goodin, Democracy, Preferences and Paternalism,
26 POL'Y Sci. 229, 236 (1993) ("Epistemic or volitional failings are points [on] a continuum. Any given
individual may display any of [those] failings to a greater or lesser extent.").
228. Some philosophers use the term "competence" in the same way that Feinberg used "voluntary

enough" and Beauchamp used "substantially autonomous." See Pope, A Response, supra note 11.
229. See BLOLAND, supra note 47, at 171 (explaining that Mill would approve of restricting

substantially nonvoluntary choices because they are "just as alien to the individual as someone else's
choices"); FEINBERO, HARM TO SELF, supra note 18, at 12 ('[S]oft paternalism would permit us to
protect him from 'nonvoluntary choices,' which, being the genuine choices of no one at all, are no less
foreign to him."); id. at 28; FEINBERG, HARMLESS WRONGDOING, supra note 6, at xviii (arguing that
soft paternalism protects subjects "from dangerous choices that are not truly his own"); HUSAX, DRUGS
AND RIGHTS, supra note 47, at 130 ("[A]n agent's apparent choice is not truly his if it is nonvoluntary,
so interference with it would not violate his autonomy."); NIKKU, supra note 3, at 126-27; Feinberg,
Paternalism, supra note 45, at 391-92 ("To restrict his liberties in such circumstances.. we will not be
interfering with his real self or blocking his real will .... ."); Husak, Liberal Neutrality, supra note 27, at
62 ("Since nonautonomous choices lack value, the state has no reason to allow persons to make such
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soft paternalism legitimizes intervention with the subject's
conduct.230 Only when the subject acts with substantial autonomy is
intervention with her conduct for her own good characterized as hard
paternalism. Deciding whether any particular case satisfies this
condition requires an inquiry into whether the subject "consents" to
her own conduct. This inquiry consists of three sub-conditions.

First, the subject must be a rational agent capable of making
choices (that is, she must be autarchic).23' Nonautarchic individuals
cannot act with substantial voluntariness.232 Thus, restriction of their
conduct (for self-regarding reasons) is necessarily soft paternalism.
Newborn infants, lunatics, and those in a persistent vegetative state
are not capable of making decisions. Autarchic individuals, on the
other hand, might make foolish, unwise, reckless, and positively
perverse decisions, but they are at least capable of making such

23decisions. 23 As Feinberg noted, "There is a kind of minimal
compliment in being called 'foolish.' ' 234  Only the conduct of
autarchic individuals can be substantially voluntary.235 Only the

choices."); PATRICIA ILLINGWORTH, AIDS AND THE GOOD SOCIETY 67 (1990); Jergensen, supra note 47,
at 40 ("[Ain individual ought only to have her decisions respected if the decision reflects autonomous
self-expression."); id ("The possibility ofjustifiable paternalism has made a particular type of argument
plausible to some proponents of the modem principle of respect for autonomy. This idea is to regard
some types of paternalistic intervention as instances of weak paternalism. On this view, certain
interventions are legitimate because they are aimed at nonautonomous 'persons' who do harm to
'themselves.'"); Kasachkoft supra note 24, at 413 ("Paternalistic restrictions in these cases--sometimes
called cases of 'soft' or 'weak' paternalism-can be countenanced by a liberal society because they do
not deprive the individual of any autonomous choice that he or she is in fact capable of making.");
Jefflie G. Murphy, Incompetence and Paternalism, in RETRIBUTION, JUSTICE, AND THERAPY 165 (1979)
(using the term "competent"); Thompson, supra note 47, at 245 ("If a paternalistic intervention restricts
only decisions that are already unfree ... the paternalism can be consistent with the principle of
liberty.").
230. See, e.g., BAYLES, supra note 127, at 122,125; BEAUCHAMP & CHILDRESS, supra note 3, at 277;

Beauchamp & McCullough, supra note 51, at 90-91; DWORKIN, AUTONOMY, supra note 37, at 124;
FEINBERG, HARM TO SELF, supra note 18, at 125-26, 157; GERT ET AL., supra note 79, at 205-09;
KLEINIG, supra note 3, at 8-10, 14; TEN, supra note 110, at 110-11; VANDEVEER, supra note 6, at 81-
87; Beauchamp, Medical Paternalim, supra note 51, at 140; Shapiro, supra note 4, at 528.

231. See S.I. Bnn, Freedom, Autonomy, and the Concept of a Person, 76 PRoC. ARISTOTELIAN SOC.
109 (1975-76); see also FFNBERG, HARM TO SELF, sWqra note 18, at 317-18; KULTGEN, supra note 3, at
91-93; PRESIDENT'S COMMISSION REPORT, s ra note 18, at 57.
232. See FADEN & BEAUCIWAP, supra note 110, at 235.
233. See NiKKU, supra note 3, at 171; see also BEAUCHAMP & CHILDRESS, supra note 3, at 121-23;

Beauchamp & McCullough, supra note 51, at 91; FADEN & BEAUCHAMP, supra note 110, at 235-37;
FEINBERG, HARM TO SELF, supra note 18, at 146; Bruce Miller, Autonomy, in ENCYCLOPEDIA OF
BIOETICS 215, 215 (Warren T. Reich ed., 1995); Wettstein, supra note 224, at 447.
234. FEINBERG, HARM TO SELF, supra note 1, at 380 n.8; see also id. at 30; BEAUCHAMP &

CHILDRESS, supra note 3, at 93-98; HAYRY, MEDICAL PATERNALISM, supra note 27, at 58-59.
235. See FADEN & BEAUCHAMP, supra note 110, at 235,249.
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restriction of their conduct, and indeed only a subset of it, can be hard
paternalism.

236

Second, to act substantially voluntarily, the subject must act
substantially free from controlling influences such as coetcion,
duress, or manipulation. The nature of such influences and substantial
freedom from them is thoroughly examined in Faden and
Beauchamp's A History and Theory of Informed Consent and in
Feinberg's Harm to Self, and I do not develop their analysis here.237

Third, to act substantially voluntarily, the subject must act
substantially free from epistemic defects such as ignorance of the
nature of her conduct or its foreseeable consequences. 238 The nature
of substantial understanding is also thoroughly examined in
Feinberg's Harm to Self and in Faden and Beauchamp's A History
and Theory of Informed Consent, and I do not develop their analysis
here.239

The standard condition that philosophers offer to distinguish hard
paternalism from soft. paternalism (assuming the other three
definitional conditions are satisfied) is: "If the subject's conduct is
substantially voluntary, then liberty limitation with respect to such
conduct is hard paternalism." Conversely, "if the subject's conduct is
not substantially voluntary, then liberty limitation with respect to
such conduct is soft paternalism."

236. FEINBERG, HARM TO SELF, supra note 18, at 131.
237. FADEN & BEAUCHAMP, supra note 110, at 238-41, 259; FEINBERG, HARM TO SELF, supra note

18, at 28-31, 316-43; see also BEAUCHAMP, ETHICS, supra note 22, at 351-52; BEAUCHAMP &
CHILDRESS, supra note 3, at 133; PRINCIPLES OF POLITICAL ECONOMY, supra note 21, at 951-53;
SCHONSHECK, supra note 28, at 151; VANDEVEER, supra note 6, at 15.
238. Some authors have identified further personal properties of the subject, such as nonage and brain

damage. See FEINBERo, HARM TO SELF, supra note 18, at 316; Soble, supra note 96, at 345. However,
these are derivative of the other categories, being just specific instances of cognitive or volitional
defects. See BEAUCHAMP & CIuLDRESs, supra note 3, at 136 ("[C]ompetence is a threshold and not a
continuum concept like autonomy."). This distinguishing feature between soft and hard paternalism has
led at least some writers to sort paternalism into the roughly analogous categories, fact-paternalism and
value-paternalism. See Simon N. Whitney et al., Morally Distinct Types of Paternalism: Fact- Versus
Value-Based, and Means- Versus End-Directed, unpublished manuscript, presented at the 13 1st Annual
Meeting of the American Public Health Law Association, Nov. 18,2003.
239. FADEN & BEAUCHAMP, supra note 110, at 298-336; FEINBERO, HARM TO SELF, supra note 18, at

269-315; see also BEAUCHAMP & CHmLDRESS, supra note 3, at 88-93.
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c. A Revised Distinguishing Feature of Hard Paternalism

I contend that the standard condition distinguishing hard
paternalism from soft paternalism is too narrowly formulated.
Whether the subject's restricted conduct happens to be substantially
voluntary is not sufficient to distinguish hard paternalism from soft
paternalism. Hard paternalism is a liberty-limiting principle, a
purported justification of the agent's presumptively wrongful
conduct.240 Hard paternalism, like all liberty-limiting principles, is
distinguished by the reason the agent limits the subject's liberty.24'
Accordingly, one must define it in terms of the agent's perspective.242

Soft paternalism, for example, does not authorize liberty limitation
simply because the subject acts (that is, happens to act as a matter of
fact) without substantial voluntariness. 243  As Kleinig explained,
"Weak paternalistic impositions are not justified merely because their
beneficiaries lack autarchy. As Mill makes clear, such impositions
must be directed to the 'improvement' of those on whom they are laid
... . In other words, the end of weak paternalism must be
autarchy."

' 244

240. See supra Part III.
241. See supra Part I.B.2.
242. See supra note 85 and accompanying text.
243. See, e.g., ARMSDEN, supra note 27, at 93; GERT Er AL., supra note 79, at 226 (arguing that

"[]ust because people are not competent to make a rational decision does not mean that it is justified to
violate any moral rule with regard to them"); HAYRY, MEDICAL PATERNALISM, supra note 27, at 70;
KLEIG, supra note 3, at 141 ("The fact that a paternalistic imposition is weak does not mean that it is
therefore morally unproblematic."); KULTGEN supra note 3, at 8 ("This solicitude is constructive,"); id
at 20; d at 53 ("The kinds and extent of control which they legitimately exert, however, are strictly
limited by the ultimate objective--to prepare their children for autonomy ...."); id. at 54, 59, 78;
LocqE, supra note 3, at 57; VANDEVEER, supra note 6, at 354-55 (arguing that the mere presence of
some lack of voluntariness does not imply a forfeiture of ascriptive autonomy); Michael D. Bayles,
Harm, In PRINCIPLES OF LEGISLATION; THE USES OF POLITICAL AUTHORITY 95, 115 (Michael D. Bayles
ed., 1978) (noting that the agent's motive for interfering must be to counteract the subject's lack of
understanding); Berger, supra note 85, at 47; Callahan, supra note 85, at 286; Childress & Campbell,
supra note 27, at 125 (denying that soft paternalism automatically justified intervention and requiring
that soft paternalism (1) employ the least restrictive means, (2) prevent serious harm, and (3) be
proportional to its negative effects); Douglas, supra note 85, at 174-75 (contrasting "cooperative
paternalism" in which the agent helps the subject become more competent and "conflictful paternalism"
in which the agent does not have that aim); Hospers, supra note 45, at 256 (arguing that the agent must
not impose his values onto the subject--even when the subject acts without substantial voluntariness;
under such circumstances, the agent must act to help the subject); Jergensen, supra note 47, at 48;
Lavin, supra note 85, at 2423.
244. KLEiNIO, supra note 3, at 31,214.
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Instead, to qualify as soft paternalism, the agent's motive for
liberty limitation must be either (1) to protect the subject from harm
or from failure to procure a benefit to which she did not consent to or
(2) to ensure or confirm that the subject really did consent to the
harm or failure.245 Soft paternalism does not justify intervention with
a subject's liberty simply because the subject happens to be acting
without substantial voluntariness. That would be post hoc
rationalization. A subject's lack of substantial voluntariness is not a
forfeiture of her right to autonomy.

The agent's motive matters. There must be a causal connection
between the subject's lack of substantial voluntariness and the
agent's intervention. In order to be soft paternalism, the agent must
intervene primarily because the subject acts without substantial
voluntariness. Consider Mill's bridge-crossing example. If the agent
were to stop the subject bridge crosser because the subject does not
cross substantially voluntarily, then that would be soft paternalism.

However, what if the agent knows the subject does not cross
substantially voluntarily but does not care, such that the subject's
status is motivationally impotent for the agent? Additionally, what if
the agent acts without regard to the subject's status-neither knowing
nor caring whether the subject crosses substantially voluntarily? The
agent's limitation of the subject's liberty under either of these other
two circumstances is hard paternalism no less than in circumstances
where the agent deliberately limits the liberty of a subject whose
conduct the agent knows to be substantially voluntary.

Before defending this expansion of hard paternalism's scope, it is
useful to lay out the four ways in which the agent's motive correlates
to the subject's conduct:

245. Cf. Hanis, Paternalism, supra note 87, st 91.
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Subject's Conduct

Substantially Not Substantially
.... _ Voluntary (SV) Voluntary (non-SV)

(1) Deliberately limit (2) Deliberately limit
SV (Hard) non-SV (Soft)

Agent's Motive
(3) Disregard whether (4) Disregard whether

SV (Hard) non-SV (Hard)

Cell (1) illustrates the classic distinguishing feature of hard
paternalism. 246  The agent deliberately limits the subject's
substantially voluntary conduct.247 Cell (2) illustrates the classic
distinguishing feature of soft paternalism. 248 The agent deliberately
limits the subject's non-substantially voluntary conduct.249 What
about Cells (3) and (4)? Here, the agent either fails to determine one
way or the other whether the subject's conduct is substantially
voluntary or simply does not care whether it is substantially
voluntary. In Cell (3), the subject's conduct actually is substantially
voluntary-as in Cell (1). The agent is prepared to limit the subject's
substantially voluntary conduct. Therefore, Cell (3) should be treated
like Cell (1), as a case of hard paternalism. 250

Perhaps more controversial is the argument for treating Cell (4)
like Cell (1). Here, the subject's conduct is not substantially
voluntary. Nevertheless, the agent does not limit the subject's liberty
because the subject's conduct is not substantially voluntary. The
agent neither knows nor cares that the subject is in fact not autarchic,
not substantially free from controlling influences, or not substantially
free from epistemic defects.

The agent does not purport to protect the subject from a choice that
is not her own.251 Rather, the agent purports to protect the subject

246. FEiNBERG, HARM TO SELF, supra note 18, at 12.
247. Id.
248. Id
249. Id.
250. Id
251. Mill's contemporary, Alexis de Tocqueville observed that the power of a hard paternalistic agent

"would be like the authority of a parent [for example, soft] if like that authority, its object was to prepare
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from a choice that the agent judges to be bad. The agent's reason for
liberty limitation is the same in Cell (4) as it is in Cell (1). Therefore,
Cell (4), like Cell (1), should be treated as an instance of hard
paternalism.

d. Summary of Condition Four

The fourth condition of hard paternalism requires that the agent
limit the subject's liberty without regard to the desires of the subject
contemporaneous with the liberty limitation. This condition
distinguishes hard paternalism from soft paternalism.

5. Summary of the Four Conditions

An instance of liberty limitation is hard paternalism only if: (1) the
agent intentionally limits the subject's liberty, (2) the agent limits the
subject's liberty primarily out of benevolence toward the subject, (3)
the agent disregards the subject's contemporaneous preferences, and
(4) the agent either disregards whether the subject engages in the
restricted conduct substantially voluntarily or deliberately limits the
subject's substantially voluntary conduct.252 Each of these conditions
is necessary, and they are jointly sufficient to define "hard
paternalism."

IV. OBJECTIONS AND COUNTEREXAMPLES TO MY DEFINITION

I now consider two types of objections and counterexamples to my
definition of hard paternalism. First, I will consider whether my
definition is too narrow and whether each of the four conditions of
my definition is necessary. Second, I will consider whether my
definition is too broad and whether the four conditions of my
definition are jointly sufficient. As Kultgen explained, a definition of
paternalism should maintain "continuity with the popular uses of

them for manhood; but it seeks on the contrary to keep them in perpetual childhood." ALEXIS DE
TOCQUEVILLE, DEMOCRACY IN AMERICA vii (Harvey C. Mansfield & Debra Winthrop trans., 2000)
(1835).
252. See supra Part HI.B.l!4.
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'paternalism"' and "should be true to firmly established, widely
shared, critical intuitions that suggest the range of actions to be
evaluated according to similar considerations." 253

A. Objection One: The Definition Is Too Narrow: Some of the Four
Conditions Are Not Necessary

A definition of hard paternalism is too narrow when it fails to
include within the definition instances of liberty limitation typically
associated with hard paternalism. 254 If my four conditions are
necessary conditions, an instance of hard paternalism cannot exist
which does not satisfy my four conditions. So, if one can think of a
genuine instance of hard paternalism that does not satisfy one of my
four conditions, then that instance would serve as a counterexample
to my argument that such a condition is necessary.

The statutes, adopted in many states, requiring motorcyclists to
wear helmets represent a classic case of hard paternalism.255 Let us
test whether it satisfies all four of my conditions. First, the agent (the
state) intentionally limits the liberty of the subject (the motorcyclist)
because it imposes a legal duty on the subject to wear a helmet. The
coercive power of the state affects the way the cyclist rides. Second,
the agent's primary motive in restricting the subject's liberty is
benevolence toward the subject. Helmet laws aim to protect cyclists
from injury to themselves.256 Third, the agent's motive is independent
from the subject's contemporaneous preferences. Legislators did not
enact helmet laws at the behest of motorcyclists. Fourth, the agent
either disregards whether the subject acts substantially voluntarily or
deliberately limits the subject's substantially voluntary conduct.
Legislators did not enact helmet laws to protect cyclists from choices

253. KULTGEN, supra note 3, at 61; see also NIKKu, supra note 3, at 43; VANDEVEER, supra note 6.
at 23.
254. Cf GERT ET AL., supra note 79, at 196 C'mhe definition must include all of the clear cases, and

exclude behavior which is commonly not regarded as paternalistic."); BAGoINI & FoSL, supra note 94,
at 159-60; Tom L. Beauchamp & Arnold 1. Davidson, The Definition of Euthanasia, 4 J. MED. & PHIL.
294,308 (1979).

255. Pope, Smoking Regulations, supra note 7, at 435-38.
256. See, e.g., Donald A. Dripps, The Liberal Critique of the Harm Principle, 17 CRIM. JUST. ETHICS

3, 8 (1998); Jonathan M. Purver, Annotation, Validity of Traffic Regulations Requiring Motorcyclists to
Wear Protective Headgear, 32 A.L.R. 3d 1270, § 4 (1970 & Supp. 1998).
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that are not really their own.257 Indeed, as Feinberg observed, "It
seems unlikely that we can justify compulsory helmet legislation on
soft paternalistic grounds .... [T]he 'typical' motorcyclist ... is not
simply mistaken about the factual basis of the risks he takes."258

I have already defended each of my four conditions as necessary in
the course of explicating each condition. I provided examples in the
course of my description and defense of each condition. Therefore,
rather than consider additional counterexamples to the necessity of
my conditions, I turn now to counter the objection that my four
conditions are not jointly sufficient.

B. Objection Two: The Definition Is Too Broad: The Four
Conditions Are Not Jointly Sufficient

A definition of hard paternalism is too broad when it includes
within the definition instances of liberty limitation not typically
associated with hard paternalism.259 If my four conditions are jointly
sufficient, then if all four conditions are satisfied, we must have an
instance of hard paternalism. If we can think of an instance in which
all four conditions are satisfied but we still do not have hard
paternalism, that instance would serve as a counterexample to the
argument that my four conditions are jointly sufficient.

1. Objection from Dworkin and VanDe Veer

One objection to the joint sufficiency of my four conditions comes
from Dworkin and VanDeVeer. Dworkin's definition of hard
paternalism is one of the most influential. In each formulation of his
definition from 1971 to 1992, Dworkin included a condition that the
agent act contrary to the subject's contemporaneous preferences. 2 °

VanDeVeer, who is himself an important figure in paternalism
literature, also required that the agent believe that his liberty

257. See, e.g., Purver, supra note 256.
258. FEINBERG, HARM TO SELF, supra note 18, at 136.
259. Cf. BAGOINI & FosL, supra note 94, at 159-60; Beauchamp & Davidson, supra note 254, at 304.
260. See, e.g., Dworkin, Patemalism-MORALiTY, supra note 6, at 112; Dworkin, Paternalism-

ENCYCLOPEDIA, supra note 44, at 940.
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limitation "is contrary to [the subject's] operative preference,
intention, or disposition at the time" the agent limits the subject's
liberty.261 He wrote that "[a]n agent's commission . . . must be
contrary to a subject's operative preference, intention, or disposition
to count as paternalistic." 262

Dworkin and VanDeVeer's objection challenges the sufficiency of
my third condition. I require only that the agent act independently of
the subject's preferences. In contrast, Dworkin and VanDeVeer
require more specifically that the agent act contrary to the subject's
preferences.

But the Dworkin/VanDeVeer condition is too demanding. 263 The
agent might act in circumstances where the subject simply had no
preferences on the issue but nonetheless wished to not be limited.
Alternatively, the agent might act in circumstances where the
subject's preferences and the agent's preferences were actually in
harmony-though not causally related.

Perhaps the subject wanted the agent to intervene and even left a
written authorization for the agent's liberty limitation. Nevertheless,
the agent did not receive the authorization and was unaware of the
subject's preferences. The agent's limitation of the subject's liberty
(from the agent's perspective) is not different from the case where
there is no authorization at all. A thief who steals a necklace, which
unbeknownst to her, the owner was going to give to the thief as a gift
the next day, is still a thief. In each case, the agent fails to act
pursuant to the subject's consent and consequently fails to respect the
subject's right to control her own decisions. The agent acts
independently of the subject's preferences either because the subject
has none or because the agent ignores them or is unaware of them.

261. VANDEVEER, supra note 6, at 22 (emphasis added).
262. Id at 202. Beauchamp and Childress similarly required that the agent override the subject's

"known preferences." BEAUCHAMP & CILDRESS, supra note 3, at 178.
263. Dworkin later broadened his third condition to demand only that the agent "act contrary to (or is

indifferent to)" the subject's contemporaneous preferences. Dworkin, PaternaIsn--CAmnJDoE, supra
note 113, at 649. Dworkin did not explain the reason for this modification. Gert and Culver formulated
their analogous condition in the same fashion, requiring that the agent "not believe that his action has
[the subject's] past, present, or immediately forthcoming consent." GERT ET AL., supra note 79, at 201.
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Liberty limitation under either of these circumstances can be hard
paternalism.

264

2. Objection from Gert and Culver

A second objection to the joint sufficiency of my four conditions
comes from Gert and Culver. Gert and Culver have argued in a series
of publications over the past 25 years that liberty limitation cannot be
paternalism unless it implicates a moral rule. 265 In their most recent
formulation, Gert and Culver required that the agent "recognize (or
should recognize) that his action toward [the subject] is a kind of
action that needs moral justification."266 Gert and Culver described
this condition as a "key element" of paternalistic behavior. 267 So,
Gert and Culver's objection to my definition is that an act of liberty
limitation could satisfy all four of my conditions and still not be hard
paternalism because it does not satisfy their moral rule condition.

As a concrete counterexample to the sufficiency of my four
conditions, Gert and Culver would likely offer the following case: a
husband, knowing that his wife is suicidal, hides his sleeping pills.
The husband (agent) does not violate a moral rule. Therefore, Gert
and Culver would contend that his act is not an act of hard
paternalism. 268 Yet, on my four conditions, hiding the sleeping pills is
hard paternalism. Therefore, Gert and Culver would contend, because
all four of my conditions are satisfied but because this case is not a
case of hard paternalism, my four conditions are not sufficient to
define hard paternalism.

264. E.g., Clarke, supra note 112, at 85-86; KULTGEN, supra note 3, at 62-63; Hershey, supra note
127, at 178. Joan Callahan suggested that we employ the term "fraternalistic" to distinguish the situation
where the agent acts without the subject's expressed dissent Callahan, supra note 85, at 264.
265. See, e.g., GERT ET AL., supra note 79, at 198-203. Gert and Culver did not aim to define hard

paternalism, but they did intend for their necessary and sufficient conditions to apply to all forms of
paternalism.
266. d. at 196.
267. Id at 198.
268. Actually, Dworkin first offered this case as an argument against Gert and Culver's moral rule

condition. Dworkin, Second Thoughts, supra note 113, at 106. Gert and Culver simply stuck to their
definition and denied that this case was an instance of paternalism. GERT ET AL., supra note 79, at 202.
Of course, the suicidal nature of the wife suggests that, even if this is a case of paternalism, it is a case of
soft paternalism. However, we can set that concern aside for present purposes.
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There are several problems with Gert and Culver's argument. First,
it establishes only that my four conditions are not sufficient to define
hard paternalism as they define hard paternalism. Gert and Culver
would have resisted (rather implausibly) the intuitive judgment that
this pill-hiding case is a case of hard paternalism. Second, Gert and
Culver's definition is not value neutral. Conceptually, we ought not
build normative judgments into the definition of hard paternalism.
Often, the morally interesting cases of hard paternalism happen to
involve the violation of a moral rule. However, to craft such a
restrictive definition begs the tough and interesting normative
questions surrounding the justifiability of hard paternalism.269

CONCLUSION

Legal writers put hard paternalism to important justificatory uses.
Yet, this usage can be fruitful only if hard paternalism is clearly
defined. In this Article, I have defended four logically necessary and
sufficient conditions that define "hard paternalism., 270 Use of the
hard paternalism concept, only where it satisfies this definition,
should introduce clarity and precision of argument to the discourse. It
should permit that discourse to more effectively address the classic
question of political philosophy and normative jurisprudence: Under
what conditions (if any) is hard paternalism justified?

269. Cf. Clarke, supra note 112, at 85.
270. See supra Part Ill.

[Vol. 20:659


