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remedy does not justify allowing parties to bypass the administra
tive scheme and go straight to the courts for relief.156 

If a statute or a regulation explicitly requires exhaustion of the 
administrative remedy prior to judicial review, the essence of the 
plaintiff's irreparable injury claim is that the statutory or regula
tory scheme should be ignored because it necessarily creates irrep
arable injury. This claim is valid only if the statute or regulation 
is unconstitutional, or the agency lacked authority to adopt the 
regulation. 

Bethlehem Steel Corp. v. Environmental Protection Agency 157 
addresses this issue. The EPA issued a notice of noncompliance to 
Bethlehem Steel under section 120 of the Clean Air Act. The stat
ute gave the company the right to petition the agency for a hear
ing on whether the notice was appropriate and whether it was 
entitled to an exemption.15S Bethlehem Steel also had the right to 
appeal the decision on the hearing to the Administrator of the 
agency. The EPA's regulations allowed judicial review only if all 
administrative remedies were exhausted.159 

Bethlehem Steel did not submit a formal petition for a hearing, 
but instead submitted a document entitled "Application For 
Agency Relief From The Issuance Of A Notice Of Noncompli
ance."160 It simultaneously challenged the notice in court. The 
EPA treated the company's application as a petition for reconsid
eration and refused to withdraw the notice, but ordered a hearing 
on whether Bethlehem Steel was in compliance and whether the 
company was entitled to an exemption. 

Bethlehem Steel argued that judicial determination of the valid
ity of the notice without requiring exhaustion was necessary to 
prevent the company from suffering irreparable injury. The 
Clean Air Act imposes daily penalties for noncompliance com
mencing on the date the notice is issued.161 Bethlehem Steel 
claimed that, without an immediate judicial determination of the 
validity of the notice, its only choices were to comply with the 
agency's interpretation of the standards by installing pollution 

156. See Noble Automotive Chem. & Oil Co. v. EPA, 19 Env't Rep. Cas. (BNA) 
1044, 1046 (D.N.J. 1982) ("It is well settled that additional pecuniary hardships and 
stress imposed upon a party by requiring exhaustion of administrative remedies does 
not constitute irreparable harm."); Berger, supra note 90, at 1006 (''The expense to 
the litigant must yield, the courts have said, to the necessity of preserving orderly 
procedure, the need for preserving the efficacy of the administrative process."). 

157. 669 F.2d 903 (3d Cir. 1982). See generally supra note 139. 
158. Clean Air Act, 42 U.S.C. § 7420(b)(4)(B) (1982); 40 C.F.R. § 66.12(a)(4) (1984); 

see 669 F.2d at 906. 
159. See 40 C.F.R. § 66.81(b) (1984); see also 669 F.2d at 906-07. 
160. 669 F.2d at 905. 
161. 42 U.S.C. § 7420(d)(3)(C) (1982). 
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control equipment or by shutting down, or to risk incurring ever
increasing penalties. The court rejected this argument: 

Allowing interlocutory review by the court every time EPA is
sues a notice of noncompliance would permit the exception to 
swallow the rule. Bethlehem's choice between risking mount
ing fines or yielding to coerced compliance is the same alterna
tive presented to every alleged violator, because that plan of 
enforcement is built into the Act. . . . Adoption of Bethlehem's 
position would nullify the statutory enforcement plan.162 

Bethlehem Steel could have raised the issue of regulatory valid
ity by claiming that the administrative scheme adopted by the 
agency was so injurious as to deny the company due process of 
law. This claim, however, was rejected in Myers v. Bethlehem 

162. 669 F.2d at 910. The court gave several subsidiary reasons for rejecting Beth
lehem Steel's claim of an exception to the exhaustion requirement based on irrepara
ble injury. The court found that immediate judicial review" 'would delay resolution 
of the ultimate question whether the Act was violated.''' Id. (quoting FTC v. Stan
dard Oil Co., 449 U.S. 232, 242 (1980». Presumably, this means that if the EPA found 
for Bethlehem Steel at the hearing, final disposition would be faster than if the court 
considered Bethlehem's claims. But that is not necessarily so. The court completed 
its consideration of the exhaustion issue before EPA completed the hearing. The 
court might also have completed its consideration of the merits of Bethlehem Steel's 
claim before the hearing finished. Moreover, if Bethlehem Steel went to the agency 
first and lost, then went to court, final disposition might take longer than if Bethle
hem Steel could bypass the agency. 

The court in Bethlehem Steel incorrectly stated that no injury results from exhaus
tion. Id. at 911. The amount of the noncompliance penalty under the Clean Air Act is 
the amount the company gains by violating the law. 42 U.S.C. § 7420(d)(2) (1982). If 
the agency ultimately finds that Bethlehem Steel is not violating standards, the com
pany would suffer no costs except those of appearing in the administrative and judi
cial proceedings. Those costs alone do not constitute irreparable injury. 669 F.2d at 
911 (citing Renegotiation Bd. v. Bannercraft Clothing Co., 415 U.S. 1,24 (1974». If the 
agency finds Bethlehem Steel in violation, its penalty plus operating costs will equal 
the costs of compliance. But, as the court observed elsewhere, the company, hesitant 
to risk administrative challenges and litigation, may comply with the agency's de
mands and install the desired control equipment. 669 F.2d at 909. If Bethlehem Steel 
really were in compliance initially, this would be a legally unnecessary expense and 
an injury. 

The court in Dow Chem. Co. v. Ruckelshaus, 477 F.2d 1317 (8th Cir. 1973), ad
dressed a similar irreparable injury issue. The Administrator of the EPA issued an 
order under the authority of the Federal Insecticide, Fungicide and Rodenticide Act, 7 
U.S.C. § 135b(c) (1970) (currently codified at 7 U.S.C. § 136d(c) (1982», cancelling the 
registration of the pesticide 2, 4, !5-T for some uses. Dow was entitled under the stat
ute to an evidentiary hearing before the cancellation became effective. Before the 
hearing, Dow sued to have the order withdrawn on the grounds that it was unsup
ported by the evidence. Dow claimed that it would suffer irreparable injuries if it had 
to exhaust. Although the nature of the irreparable injury claim was not specified, it 
seems that Dow was concerned that if it continued to manufacture 2, 4, 5-T, it risked 
accumulating stocks it could not sell if registration were finally cancelled. If Dow 
discontinued manufacture and the registration were not cancelled, it risked economic 
loss from lost sales. The company apparently went to court instead of to the agency in 
hopes of getting a quicker final resolution. 

The court rejected the irreparable injury claim and required exhaustion. The court 
said any injury to Dow was at most "indirect" because the cancellation order does not 
preclude Dow from selling 2, 4, 5-T. 477 F.2d at 1326. This reason is correct, but it is 
not a sufficient reason or the best reason to reject the irreparable injury claims. What 
matters is that the injury at issue in Dow Chemica~ as in Bethlehem Steel, was inher
ent in the statutory scheme, so the injury alone was not sufficient reason to dispense 
with exhaustion. 
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Shipbuilding COrp.163 The Supreme Court held that Bethlehem 
Shipbuilding's constitutional rights were not infringed even if the 
company would suffer irreparable damage from having to revert 
to an administrative proceeding to raise the issue of the agency's 
jurisdiction.164 The result makes sense. Even if due process re
quires that judicial review of certain agencies' decisions be avail
able,165 it does not require that judicial review come after the 
agency's initial decision. In civil cases generally, there is no due 
process right to judicial determination of a controversy within a 
limited time. In many jurisdictions, it takes a long time to obtain a 
trial of a civil case. Moreover, if the mounting penalties are seen 
as a constitutional problem, the correct result is to enjoin accrual 
of the penalties pending exhaustion of the administrative 
remedies. 

If a statute or regulation provides an administrative remedy but 
does not explicitly require exhaustion prior to judicial review, 
courts have discretion to dispense with exhaustion in such a case 
without finding the statute or regulation invalid, but they should 
not do so. If courts do not require exhaustion, they will be forced 
into a case-by-case examination of the degree of injury to deter
mine whether the injury outweighs the value of exhaustion. This 
case-by-case analysis, as previously argued, has significant adverse 
effects. 

The only other solution, to require exhaustion in all cases, is 
acceptable as long as the overall burden on plaintiffs does not out
weigh the overall benefit from exhaustion. Because the burden in 
this class of cases is, by definition, common to all parties subject to 
the administrative scheme, it is unlikely to be too large. The legis
lature presumably considered this burden in establishing the ad
ministrative remedy. Any residual risk of injury is justified in 
order to protect the values behind exhaustion and avoid the ad
verse effects of case-by-case determinations. 

A claim that the penalty for violation of the regulation itself is 
an irreparable injury presents special problems. Suppose an 
agency passes an emissions limitation and the administrative 
scheme provides for variances. A regulated source violates the 
limitation but does not seek a variance. The agency brings a civil 
or criminal enforcement action.166 May the source defend against 
the enforcement action by challenging the regulation on grounds 

163. 303 U.S. 41, 48 (1937) (rejecting a similar argument made in relation to the 
National Labor Relations Act). 

164. Id. at 50-51. 
165. See supra note 114 and accompanying text. 
166. Under many of the environmental statutes, a private citizen may also bring a 

civil enforcement action. See, e.g., Clean Air Act, 42 U.S.C. § 7604(a)(I) (1982). 
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it could raise in a variance proceeding without seeking a variance? 
Should the source be able to claim that enforcement itself consti
tutes irreparable injury so that exhaustion should not be 
required? 

Courts should require exhaustion in civil enforcement cases. 
All regulated pollution sources risk the injury that comes from 
enforcement. Usually, sources could avoid the injury by using 
their administrative remedies. If exhaustion were not required, 
they would be allowed to create their own exceptions. 

Getty Oil Co. v. Ruckelshaus,167 while not strictly an enforce
ment case, is helpful. Delaware adopted a regulation limiting the 
sulphur content of fuel burned in a power plant owned by 
Delmarva Power and Light Company. Delmarva obtained its fuel, 
which did not comply with the regulation, under special contract 
from Getty. The EPA adopted Delaware's regulation as federal 
law.16S Although the regulation nominally applied to Delmarva, 
Getty, as producer of the fuel, was the real party in interest.169 

Getty and Delmarva sought a variance from the state's Secretary 
of Natural Resources and Environmental Control. When the vari
ance was denied, Getty followed stat~ procedures and appealed to 
the state's Water and Air Resources Commission. Thereafter the 
EPA notified Delmarva that it was violating the sulphur limita
tion standard. Getty then asked the Commission to defer action 
on its appeal.170 When the EPA issued an order to Delmarva re
quiring compliance with the standard, Getty sued to enjoin the ef
fect of the order. Under the Clean Air Act, violation of an 
administrative compliance order is subject to judicial enforcement 
by injunction, criminal fine, and imprisonment.171 

Getty argued that the regulation was invalid as applied to 
Delmarva.172 The court declined to decide that issue because 

167. 467 F.2d 349 (3d Cir. 1972), cert. denied, 409 U.S. 1125 (1973). Although no 
claim of "irreparable injury" is explicitly raised in Getty Oi~ this is the underlying 
issue. 

168. Under section 110 of the Clean All- Act, 42 U.S.C. § 7410 (1982), the Adminis
trator of the EPA is to approve state air pollution control rules called the "state im
plementation plan" if they meet statutorily specified criteria. Approved plans are 
enforceable as federal law. 

169. Delmarva was apparently willing to comply with the order and took no ap
peal. 467 F.2d at 353 n.5. Getty apparently objected because it would lose its arrange
ment with Delmarva. Getty supplied Delmarva with a high sulphur fuel, a by-product 
of Getty's oil refinery operation. In return, Delmarva provided Getty with power. All 
parties seemed willing to recognize that this arrangement gave Getty standing to ob
ject to the regulation in all forums. 

170. Getty sued in state court to enjoin enforcement of the regulation before re
questing the deferral. After requesting the deferral, Getty brought the federal action. 
467 F.2d at 354-55. Getty asked the Commission to delay action on the appeal pending 
a determination by the courts. Id. at 354 n.7. 

171. 42 U.S.C. §§ 1857c-8(b), (c) (1) (currently at 42 U.S.C. § 7413 (1982». 
172. See 467 F.2d at 358. The opinion is confusing on the nature of Getty's claim. 

Getty argued that it was challenging the regulation only as applied. Id. at 355. The 
court found in one place that the only challenge was to the regulation on its face. Id. 
In another place, the court says, "Getty has sought to litigate the merits of its variance 
application on this appeal." Id. at 358. Generally variances are available only for re
lief from a regulation as applied. The difficulty of sorting out the claim is com-
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Getty had not exhausted its administrative remedy: completing 
the appeal of the variance-denial. If the appeal were successful, 
the variance would also have to be approved by the EPA to modify 
the federal law. The court held that it would not consider the is
sue of the validity of the regulation as applied, even in the context 
of a challenge to an enforcement action, until administrative rem
edies were exhausted. Furthermore, the court held that this en
tailed no infringement of Getty's procedural due process rights.173 

The facts of Getty Oil are distinguishable from a case in which 
the defendant has tried to get a timely administrative remedy but 
has been thwarted by administrative delay. Even the defendant 
who has not created its own injury, who has made reasonable ef
forts to gain an exception, and who may be injured by having to 
exhaust should be required to do so. In the typical variance case, 
exhaustion would allow the court to gain the value of an agency's 
determination of facts and exercise of discretion on political pol
icy. It would preserve the limited scope of review, thereby pro
moting judicial economy and preventing forum shopping. For 
administrative appeals, exhaustion is justified because it allows 
agencies to correct their own errors. Therefore, courts should re
quire exhaustion. They may avoid imposing unfair injuries not by 
dispensing with exhaustion but by deferring action in the enforce
ment proceeding until the administrative remedy is complete. 
This deferral should be available only if the defendant's own ac
tions or delays have not led to its injuries.174 

A harder variation on the facts of Getty Oil arises if the adminis
trative remedy is no longer available. For example, this would 

pounded by the fact that Delmarva was the only plant at that time in the geographic 
area covered by the regulation. Id. at 353. It seems best to treat Getty Oil as a case 
that considers challenges to the regulation both on its face and as applied. The court 
required exhaustion on the latter. 

As to the challenge that the regulation was invalid on its face, the court held that 
section 307(b) of the Clean Air Act, 42 U.S.C. § 1857h-5(b) (1970) (current version at 
42 U.S.C. § 7607(b) (1982», precluded judicial review in an enforcement proceeding. 
The Act limited review of a regulation by the court of appeals to within 30 days of its 
promulgation. 

173. 467 F.2d at 356-57. Getty Oil may be distinguished from the prototype case 
because it involved no judicial enforcement action. Administrative orders are not 
self-enforcing. But they are serious and were treated seriously by the court. Indeed, 
the court even treated the case as it would a criminal enforcement case. On the con
stitutional issue, the court said it was determining "whether Getty's constitutional 
right to a due process hearing prior to the imposition of criminal sanctions for non
compliance was satisfied." Id. at 356. 

174. This might have been the appropriate remedy in Getty Oil. Although Getty 
created its own injury by asking that its administrative appeal be deferred, it did this 
in the spring of 1972, only fifteen and a half months after the major and complex 
provisions of the Clean Air Act were enacted. This was a new type of statutory 
scheme. Getty Oil's lawyers can hardly be blamed for choosing the wrong forum for 
their claims. 
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have occurred if Getty had a right to appeal the variance-denial to 
the Commission within sixty days, had chosen not to appeal, and 
had then been subject to an enforcement action for an injunc
tion.175 Even in these cases it seems best to require exhaustion. 
Thus, the court should refuse to review the standard or regulation 
which is being enforced. Otherwise, the defendant's own actions 
would force the court to create an exception and the value of the 
agency's remedy would be lost. 

In a few cases, the defendant may appear not to be responsible 
for its own actions. For example, the defendant may reasonably 
not have known of the administrative remedy or the time limits 
on its exercise. Courts should handle these few cases by giving the 
agency the option of providing some sort of administrative remedy 
outside the usual time limits if the statute allows. If the statute 
does not allow, the court must respect the legislative decision that 
the purpose behind the statute requires limiting the time for ad
ministrative appeal or some other remedy and deny review. 
Although these cases will necessitate case-by-case judgments by 
courts, they do not carry much risk of encouraging excessive liti
gation. Once the government has initiated an enforcement action, 
litigation is likely. Exhaustion in this context is relevant only as 
to the availability of a defense. 

Although the dicta in Getty Oil seem to reach criminal as well 
as civil cases, it is much more troublesome to say that a criminal 
defendant may be precluded from raising a defense for failure to 
exhaust. Here, the argument is strongest that the defendant is en
titled to have all arguments heard in the context of the criminal 
trial, even if the administrative remedy is still available. Yet, the 
leading Supreme Court decision seems to allow courts to demand 
exhaustion whether or not the administrative remedy is still avail
able. In Yakus'D. United States,176 the Supreme Court upheld the 
constitutionality of the World War II Emergency Price Control 
Act which gave any person sixty days to seek administrative re
view of regulations of the Office of Price Administration, subject 
to judicial review in a special COurt.177 The statute provided that 
no other court had jurisdiction to review the regulations. The pe
titioners did not seek administrative review of a regulation. The 
government later brought criminal enforcement actions against 
them for violating the regulation. The Supreme Court held that 
the statute precluded the petitioners from raising the invalidity of 
the regulation as a defense to the criminal action and that this 
preclusion did not violate the petitioners' due process rights.178 

It is unclear whether the Yakus holding is still good law or 

175. This situation differs from the facts in Gage v. United States Atomic Energy 
Comm'n, 479 F.2d 1214 (D.C. Cir. 1973), discussed supra text accompanying notes 
105-12. There the plaintiffs who were unable to obtain judicial review were not regu
lated parties, so they did not risk injury from enforcement. 

176. 321 U.S. 414 (1944). 
177. Id. at 423-27. 
178. Id. at 423. 
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whether it applies to statutes whose legislative purpose is less 
compelling than the national defense.179 Even if it is still viable, 
Yakus may not mean that it is always constitutional to preclude a 
nonexhausting defendant from raising the validity of a statute or 
regulation as a defense. The Emergency Price Control Act, at is
sue in Yakus, explicitly precluded review at enforcement. In most 
exhaustion cases, the statute only sets out an administrative rem
edy, and neither explicitly makes it exclusive nor precludes judi
cial review at the time of enforcement. Moreover, even as applied 
to statutory preclusion cases, Yakus arguably oversteps constitu
tionallimitations, at least when national defense is not at stake. 
Professor Schwartz contends that it deprives a criminal defendant 
of the right to have all issues decided in one proceeding under the 
procedural safeguards of a criminal trial.1SO This objection has 
merit. Courts should allow unexhausted claims to be made as a 
defense in a criminal enforcement proceeding. 

There is no compelling reason to extend this exception to civil 

179. A more recent environmental decision, Adamo Wrecking Co. v. United States, 
434 U.S. 275 (1978), arose out of a similar issue. Five members of the Supreme Court 
construed the Clean .Air Act in a way that allowed them to avoid deciding whether the 
Yakus rule survives. See id. at 289-91 (Powell, J., concurring). The issue was particu
larly difficult because the statute made the remedy available for only 30 days. 

The issue in Adamo did not address exhaustion of an administrative remedy, but 
addressed an unexhausted judicial remedy. Under section 307(b)(1) of the Clean Air 
Act, 42 U.S.C. § 1857h-5(b)(1) (1970 & Supp. 1975) (currently at 42 U.S.C. § 7607(b)(1) 
(1982», any party could petition for judicial review of a standard within 30 days of 
promulgation. If review were available under section 307(b)(1), then it was not avail
able in an enforcement proceeding. See 42 U.S.C. § 1857h-5(b)(2) (currently at 42 
U.S.C. § 7607(b)(2) (1982». The issue of constitutionality is not affected by this differ
ence. In this case and in exhaustion cases, the issue could have been raised at one 
time before a court. In exhaustion cases, this would have occurred on judicial review 
of the unexhausted administrative remedy. In Adamo and in exhaustion cases, the 
issue is the constitutionality of precluding a court, in an enforcement action, from 
considering whether the administrative action was valid when validity could have 
been determined in a separate proceeding. 

In addition to the time period allowed for review, two other distinctions separate 
Yakus and Adamo. The purpose of the statute at issue in Yakus was national security; 
the purpose of the statute at issue in Adamo was arguably less important (and argua
bly more important) - health protection. See 434 U.S. at 289-90 (Powell, J., concur
ring). Also, in Adamo it was questionable whether most parties in the defendant's 
position would even become aware of the regulation within the 30 days allowed for 
judiCial review. See id. at 283 n.2, 289-90 (Powell, J., concurring). 

The Adamo majority avoided deciding the issue of constitutionality by finding that 
the EPA's regulation in question was not a standard and therefore was not subject to 
the section 307(b)(2) preclusion. [d. at 289. Four justices would have found the regu
lation a standard. Of these, three argued that the court need not reach the constitu
tional issue because it was not raised by the defendant originally. [d. at 293 (Stewart, 
Brennan, and Blackman, JJ., dissenting). Justice Stevens apparently saw no constitu
tional problem. [d. at 293-307 (Stevens, J. dissenting). 

180. B. SCHWARTZ, supra note 6, § 194, at 553-54; see also Currie, supra note 115, at 
1258-60 (arguing that it is too harsh to deprive a defendant of rights even for negligent 
failure to seek pre-enforcement review). 
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enforcement actions. Professor Schwartz's argument does not 
speak to such actions.181 In civil enforcement cases, courts should 
not hear claims that could have been raised through an 
unexhausted administrative remedy. 

In one other particularly difficult type of irreparable injury 
case, a plaintiff also claims that the agency lacks jurisdiction over 
the controversy. In this situation, it is insufficient to tell the plain
tiff, "We are sorry about your injury, but the law establishing the 
administrative remedy makes that injury unavoidable," because 
the plaintiff's claim is that the law does not establish the adminis
trative remedy. 

Professor Davis recognizes the difficulties these cases pres
ent.182 He recommends that courts balance the extent of injury, 
degree of doubt as to administrative jurisdiction, and "involve
ment of specialized administrative understanding in the question 
of jurisdiction."183 This solution, however, lacks guidance for po
tentiallitigants and encourages litigation. It also requires a multi
factored and difficult balancing process. On the other hand, an 
exception for irreparable injury plus asserted lack of administra
tive jurisdiction is unlikely to apply in more than a few cases. It 
seems inappropriate to impose such a heavy burden of detection 
on the courts for the benefit of so few parties. As long as the 
agency points to an administrative proceeding which it claims has 
jurisdiction, and is not in bad faith, there should be no special 
exception. 

The cases discussed thus far involve plaintiffs with injuries of a 
type common to all parties subject to the administrative scheme. 
The situation is different if exhaustion would expose a plaintiff to 
a unique injury, one that is not inherent in the administrative 
scheme itself. Such a plaintiff has a more compelling argument 
for an exception. An exception would not overturn a statutory or 
regulatory scheme, but would grant relief in particular circum
stances in which the scheme imposed unusual hardship. On the 
other hand, a court might have to undertake a careful investiga
tion of possibly complex facts before recognizing the exception in 
an individual case. This might encourage litigation over exhaus
tion. On balance, it seems appropriate to recognize an exception, 
but only if the plaintiff makes a clear showing that exhaustion 
would cause significant and irreparable injury peculiar to the 
plaintiff. Such cases will probably be rare. 

Even in cases involving irreparable injury in which waiver of 
the exhaustion requirement would be appropriate, courts may be 

181. Professor Currie's argument, that precluding review of the validity of a regu
lation at the enforcement stage is unfair, would apply as well to civil cases. See 
Currie, supra note 115, at 1259. He illustrates his argument with the example of shut
ting down a valuable plant because the owners or operators failed to seek pre-enforce
ment review of a regulation. ld. One could also argue that it is unfair to deprive 
workers of their jobs and society of the plant's products. 

182. 4 K. DAVIS, supra note 1, § 26.5, at 432. 
183. The treatise cites several decisions that follow this recommendation. ld. 
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able to fashion a remedy that prevents irreparable injury but al
lows exhaustion. If the injury comes mainly from unjustified de
lay in administrative proceedings, the court could order the 
agency to complete its proceedings and reach a determination by a 
set date. The court could retain jurisdiction to review the agency's 
decision without compounding the injuries from the delay of refil
ing.IS4 In other cases, the court could enjoin the effect of the ad
ministrative decision pending completion of the administrative 
remedy.IS5 This solution preserves the values behind requiring 
exhaustion, although it does little to reduce uncertainty in the 
law. It also risks encouraging excessive litigation, although per
haps not greatly. Parties who know courts are likely to fashion a 
remedy that includes exhaustion might be less anxious to seek 
early.judicial review. 

G. Type of Administrative Remedy 

The type of administrative remedy available may affect the issue 
of whether exhaustion is necessary when the remedy is an admin
istrative appeal, a petition for reconsideration, a petition for a new 
rulemaking, or a proceeding separate from that for which judicial 
review is sought. 

Exhaustion should usually be required if the remedy is adminis
trative appeal. This procedure would allow the agency to correct 
its own errors, give courts the fullest benefit of the agency's exper
tise, keep policy judgments in the political realm, and help avoid 
forum shopping. The Administrative Procedure Act (AP A), how
ever, seems to dispense with exhaustion for cases involving admin
istrative appeals before federal agencies. Section 10(c) provides: 

Agency action made reviewable by statute and final agency ac
tion for which there is no other adequate remedy in a court are 

184. The court used both techniques in Coalition for Safe Nuclear Power v. Atomic 
Energy Comm'n, 463 F.2d 954 (D.C. Cir. 1972). Petitioners sought suspension of a 
construction permit for a nuclear power project pending full review of the project 
under NEP A. The petitioners had not taken an administrative appeal. The court re
quired exhaustion. Pending the appeal, continued construction would substantially 
increase the permitee's investment in the project. The substantive decision under 
NEP A could be affected by this irretrievable investment. To reduce the chance that 
ongoing activity during the exhaustion period would change the ultimate substantive 
outcome, the court gave the agency 60 days to decide the appeal. After that, the record 
was to be returned to the court. fd. at 956. 

185. This would be helpful in a case like Southeast Alaska Conservation Council, 
Inc. v. Watson, 697 F.2d 1305 (9th Cir. 1983). The plaintiffs challenged a decision of 
the Forest Service allowing mineral sampling without an environmental impact state
ment. The plaintiffs had also taken an administrative appeal of the decision. A com
pany had begun sampling. fd. at 1306-07. The court held that the plaintiffs did not 
have to wait until the administrative appeal was decided because the sampling was 
irreparable injury. fd. at 1309. It could have enjoined the sampling and required com
pletion of the administrative appeal before considering the merits of the claim. 
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subject to judicial review. . . . Except as otherwise expressly 
required by statute, agency action otherwise final is final for the 
purposes of this section whether or not there has been 
presented or determined an application for a declaratory order, 
for any form of reconsiderations, or, unless the agency other
wise requires by rule and provides that the action meanwhile is 
inoperative, for an appeal to superior agency authority.186 

This means that exhaustion of administrative appeals is required 
only if a statute other than the AP A so requires or an agency's 
rule so requires and suspends the original administrative decision 
pending that appeal. Professor Davis reports that this provision is 
honored mainly in the breach.187 This is hardly surprising because 
the APA's exception for administrative appeals makes no sense.188 
Congress should eliminate that provision, but until it does, federal 
courts will have to honor it. State courts should require exhaus
tion if an administrative appeal to a state agency is available. 

When the only administrative remedy is a petition to the agency 
for reconsideration or for a new rulemaking,189 the circumstances 
are distinguishable from administrative appeals cases. Adminis
trative appeals usually go to an administrative panel or a person 
different from the initial decision maker. The appellate authority 
usually is "higher up" in the agency and so should have a broader 
overview., of related facts, although no greater knowledge of a 
case's specific facts. The appellate authority typically will also 
have greater political responsibility. By contrast, a petition for re
consideration or for a new rulemaking is addressed to the same 
administrative body that made the initial decision. 

Whether the administrative remedy of a petition for reconsider
ation or for new rulemaking should be exhausted depends on 
whether the plaintiff presents any new factual or legal claims. Ex
haustion should not be required if t1;tere are no new claims: there 
is no reason to require the body of people who made the initial 
decision to have a second opportunity to make a decision. The val-

186. 5 U.S.C. § 704 (1976). 
187. 4 K. DAVIS, supra note 1, § 26:12, at 468-69. The APA provision is followed in 

United States v. Consolidated Mines & Smelting Co., 455 F.2d 432, 440 (9th Cir. 1971), 
cited with approval in Gulf Oil v. Department of Energy, 663 F.2d 296, 308 (D.C. Cir. 
1981). 

188. Even the court in Consolidated Mines said it expected agencies to avoid the 
effect of section 10(c) by promulgating rules requiring administrative appeals prior to 
judicial review. 455 F.2d at 452. 

The legislative history of section 10(c) is unilluminating. The Attorney General 
reported to the Senate Judiciary Committee that the provision was intended to codify 
existing law. See S. Doc. No. 248, 79th Cong., 2d Sess. 369 (1946). 

189. E.g., Honicker v. Hendrie, 465 F. Supp. 414 (M.D. Tenn. 1979). The plaintiff 
wanted the Nuclear Regulatory Commission (NRC) to revoke the licenses of all nu
clear power plants on the grounds that they were so dangerous that they violated the 
plaintiff's constitutional and statutory rights. The Atomic Energy Act, 42 U.S.C. 
§ 2239(a) (1976) (as amended by Act of Jan. 4, 1983, Pub. L. 97-415, § 12(a), 96 Stat. 
2073) and NRC regulations, 10 C.F.R. §§ 2.200-2.206 & 2.802 (1978), allowed any person 
to request the NRC to institute a license-revocation proceeding. The plaintiff had 
made such a request, which the NRC was evaluating. 465 F. Supp. at 417. See gener
ally Fuchs, supra note 6, at 871-74; Rames, Exhausting the Administrative Remedies: 
The Rehearing Bog, 11 WYo. L.J. 143 (1957). 
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ues behind the exhaustion doctrine are not served. The only ad
vantage is that the agency would be given a chance to correct its 
own errors, but no change in the agency's position is likely when 
the same administrative body addresses the same facts and law.l.gO 

If the plaintiff introduces new facts or claims, exhaustion 
should be required because then the agency has not had a chance 
to consider all the issues.l.gl. Exhaustion will give the courts the 

190. This limited exception should not be confused with the broad exception courts 
sometimes recognize for futility. Courts sometimes hold that exhaustion is not re
quired because the agency would give no relief. The real question is what indicates 
that the agency would not give relief. A court should not grant an exception just 
because the judges guess that the agency will not be helpful. An exception is war
ranted if the only remedy is to ask the same agency personnel to reconsider an issue 
they have already decided. 

Porter County Chapter of the Izaak Walton League of Am. v. Costle, 571 F.2d 359 
(7th Cir.), cert. denied, 439 U.S. 834 (1978), illustrates the distinction. The Izaak Wal
ton League sought judicial review of the EPA's decision to issue a discharge permit 
under the Federal Water Pollution Control Act (FWPCA), 33 U.S.C. §§ 1251-1376 
(1982). In the original hearing in the regional office of EPA on whether to issue the 
permit, the hearing officer certified to the General Counsel of the EPA the issue of 
whether the Rivers and Harbors Act (RHA), 33 U.S.C. §§ 401-418 (1982), imposed a 
more stringent standard than the FWPCA for this permit. The General Counsel de
cided that the RHA did not. The League asked the Administrator of the EPA to 
review the General Counsel's decision, and the Administrator approved it. The re
gional office then issued the permit. The League had a right to appeal to the Adminis
trator the issuance of the permit. It did not do this. Instead, it sought judicial review, 
claiming that the permit failed to meet the more stringent requirements of the RHA. 
571 F.2d at 362-63. 

The court considered whether it should address the League's claim, even though 
the League did not exhaust its administrative remedy of appealing the grant of the 
permit. The court held that exhaustion was not required because it would be futile. 
Id. at 363. 

The result is correct but, the reason given is not sufficient. The question is why 
exhaustion would be futile. The reason is that the same issue had been raised by the 
same party before the same administrative decision maker. Thus, the appeal was 
really like a petition for reconsideration. 

191. In Honicker v. Hendrie, 465 F. Supp. 414 (M.D. Tenn. 1979), the court held 
that the statute required the plaintiff to exhaust her administrative remedies. It did 
not state directly whether the plaintiff presented new information, but the discussion 
suggests that she did. See id. at 420-21; accord Liesen v. Louisiana Power & Light Co., 
636 F.2d 94, 94-95 (5th Cir. 1981); Simons v. Arkansas Power & Light Co., 655 F.2d 131 
(8th Cir. 1981); Susquehanna Valley Alliance v. Three Mile Island Nuclear Reactor, 
619 F.2d 231, 236-38 (3d Cir. 1980), cert. denied, 449 U.S. 1096 (1981). 

The Clean Air Act and Clean Water Act both address the need for reconsideration 
by the agency. Section 307(c) of the Clean Air Act, 42 U.S.C. § 7607(c) (1982), and 
section 509(c) of the Clean Water Act, 33 U.S.C. § 1369(c) (1982), apply to determina
tions that the statutes require EPA to make "on the record after notice and opportu
nity for hearing .... " In addressing judicial review of these determinations, both 
statutes provide: "if any party applies to the court for leave to adduce additional evi
dence, and shows to the satisfaction of the court that such additional evidence is mate
rial and that there were reasonable grounds for the failure to adduce such evidence in 
the proceeding before the Administrator, the court may order such additional evi
dence . . • to be taken before the Administrator . . . ." Id. The "may order" lan
guage is ambiguous. It may be read to give the court the option of hearing the new 
evidence itself or requiring resort to the agency. A better reading is that the court has 
discretion whether to permit consideration of the new evidence at all; if the evidence 
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benefit of the agency's expertise, keep policy judgments close to 
the political realm, preserve the limited scope of review, avoid fo
rum shopping, and protect the representation of diverse interests. 
To prevent overbroad application of this exception, a plaintiff 
seeking not to exhaust should have the burden of showing that all 
claims have been brought before the agency. 

The AP A provides generally that "agency action otherwise final 
is final for the purposes of this section whether or not there has 
been presented or determined an application. . . for any form of 
reconsiderations. . . ."192 This provision can and should be inter
preted as limited to applications involving no new claims, because 
there has been no "agency action" as to a new claim. This inter
pretation reconciles the AP A with the present analysis.193 Simi
larly, a litigant should not be required to file a petition for 
rulemaking that raises no new issues. Such a petition should be 
treated as an application for a form of reconsideration. 

A harder question arises if the administrative remedy is not a 
review of an agency's prior decision or the application of a general 
decision to a specific case, but is a separate administrative proceed
ing. Riverside Irrigation District v. Stipo 194 addresses this prob
lem. The plaintiffs planned to build a dam and reservoir. Sections 
301 and 404 of the Federal Water Pollution Control Act require 
anyone discharging dredged or filled material from dam construc
tion into waters of the United States to obtain a discharge permit 
from the Corps of Engineers.195 The Corps had by regulation is-

is to be considered, it must be considered first before the agency. This is consistent 
with the recommendation in the text. 

The Clean Air Act has a more specific scheme for "an objection to a rule or proce
dure" in section 307(d)(7)(B), 42 U.S.C. § 7607(d)(7)(B) (1982). This section limits con
sideration on judicial review to objections raised with reasonable specificity during 
public comment. Other objections must be raised first before EPA. The agency must 
convene a proceeding for reconsideration if it was impractical to raise such objections 
during public comment or if the grounds arose after the comment period "and if such 
objection is of central relevance to the outcome of the rule .... " Id. (emphasis ad
ded). In other words, exhaustion of the remedy of reconsideration is required only for 
new and important information: for such information, exhaustion is mandatory. See 
American Petroleum Inst. v. Costle, 665 F.2d 1176, 1187, 1191 (D.C. Cir. 1981), cert. 
denied, 455 U.S. 1034 (1982). 

Section 307(d)(7)(B) was enacted in 1977 to incorporate into the statute the holding 
of Oljato Chapter of the Navajo Tribe v. Train, 515 F.2d 654 (D.C. Cir. 1975) (court 
refused to consider challenge to Clean Air standard based on new information until 
agency addressed new factual issues and created a record). See H.R. REP. No. 95-294, 
95th Cong., 1st Sess. 323, reprinted in 1977 U.S. CODE CONGo & AD. NEWS 1077, 1402. 

192. 5 U.S.C. § 704 (1982); see supra text accompanying note 186. The MODEL AD
MIN. FRoc. Acr § 4-218(1), 14 U.L.A. 134 (Supp. 1984), is similar. It provides: "The 
filing of the petition [for reconsideration] is not a prerequisite for seeking administra
tive or judicial review." 

193. The MODEL ADMIN. FRoc. Acr § 5-112, 14 U.L.A. 152 (Supp. 1984), does not 
allow this interpretation, at least as to review of rules. It allows a person to obtain 
judicial review of issues not raised before the agency if the person was not a party to 
an adjudicative proceeding in which the issues could have been raised or if the con
trolling law changed after the agency's action. 

194. 658 F.2d 762 (10th Cir. 1981). 
195. 33 U.S.C. §§ 1311, 1344 (1982) (as amended by Act of Jan. 8, 1983, Pub. L. No. 

97-440, 96 Stat. 2289). 
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sued certain nationwide discharge permits. Anyone qualifying for 
a nationwide permit under the terms of the regulation may dis
charge under it without making a specific application to or even 
notifying the Corps. Plaintiffs determined that they qualified and 
began construction. The Corps learned of the project, determined 
that the plaintiffs were not qualified, and told them to modify the 
project in specific ways to qualify it or to apply for an individual 
permit. The plaintiffs sought judicial review of the determination 
that their project did not qualify for a nationwide permit. One 
issue was whether the plaintiffs had to exhaust the individual 
permit-application procedure. The court held that they did not. It 
regarded that individual permit application as "something else and 
something different" from the original proceeding.196 

On one hand, the court's decision seems correct. The available 
administrative remedy could not address the issue the plaintiffs 
wanted to raise: the correctness of the Corps' decision that the 
project did not qualify for a nationwide permit. On the other 
hand, the Riverside Irrigation decision invites courts to engage in 
detailed and difficult consideration of which administrative reme
dies are "something else" and which are not. This analysis pro
posed in Riverside Irrigation is bound to lead back into the morass 
of confused law and burdensome decisions. 

Consideration of the rationales behind the exhaustion require
ment as they apply to these cases helps in choosing the correct 
outcome. Here, exhaustion will not avoid the inconvenience and 
cost to an agency from having to make decisions without all inter
ested parties present. Nor will exhaustion allow the agency to cor
rect its own errors because the issue in the second, unexhausted 
proceeding is different from" the issue the plaintiff alleges was 
wrongly decided in the first.197 For the same reason, the agency 
has already provided its factual and policy judgment, although 
more relevant facts could be developed in the second proceeding, 
even if the issues were not the same. Finally, exhaustion is not 
needed to preserve the limited scope of review, although it might 
help prevent forum shopping. 

Overall, the court's decision not to require exhaustion in River
side Irrigation is probably correct because the circumstances do 
not fit the usual conception of an exhaustion case. The adminis
trative remedy does not require the agency to review or apply its 
own prior decision, and there are no strong policy reasons for forc-

196. 658 F.2d at 767. 
197. The original issue in Riverside Irrigation was whether the plaintiffs project 

qualified for a nationwide permit. In the application for an individual permit the issue 
would be whether the project qualified under the different criteria for the individual 
permit. Id. at 764. 
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ing the facts into the exhaustion mold.198 

Yet, the potential pitfall of creating an ill-defined exception and 
generating excess litigation over exhaustion remains. Comparing 
Riverside Irrigation with Signal Properties v. Alexander199 illus
trates the difficulty of identifying those remedies which are 
"something else." Signal Properties also arose out of a challenge 
to the Corps' discharge-permit authority. The Corps' regulations 
required anyone discharging fill material onto wetlands to obtain 
a permit. The plaintiffs sought a declaratory judgment that their 
lands were not wetlands and no permit was required for discharg
ing. The court required the plaintiffs to apply for a permit.200 

Signal Properties is correctly decided. It differs from Riverside 
Irrigation in a crucial way. The Riverside Irrigation court as
sumed, apparently correctly, that the permitting authority could 
not consider the issue that the plaintiff raised: whether it was enti
tled to a nationwide permit.201 The Signal Properties court recog
nized that the permitting authority could resolve whether the 
plaintiff was discharging onto a wetland.202 Therefore, the admin
istrative remedy was not "something else." 

Although courts should not require exhaustion of a separate ad
ministrative proceeding, they should require a clear showing both 
that the unexhausted proceeding is sufficiently associated with a 
different responsibility of the agency to be considered separate 
and that the agency cannot consider the plaintiff's claim in that 
separate proceeding. If there is a reasonable doubt whether the 
proceeding is separate, the plaintiff should have to exhaust.203 

198. Buccaneer Pt. Estates, Inc. v. United States, 17 Env't Rep. Cas. (BNA) 1973 
(S.D. F1a. 1982), reached a similar resolution, although the court did not characterize 
the issue in the same manner. The Corps of Engineers told Buccaneer to apply for a 
permit for a fill project. Buccaneer asked the court to hold that no permit was 
needed, arguing that the Corps should be estopped from requiring a permit because 
the Corps had previously assured Buccaneer that the permit was unnecessary. The 
Court rejected this argument. Id. at 1976. 

The court then considered whether Buccaneer should have to exhaust its adminis
trative remedy of seeking a permit. Although the court purported to require exhaus
tion, it did so only as to a different claim. Id. at 1975. The court itself resolved the 
estoppel claim against the plaintiff. Under the analysis in the text, this was the appro
priate result. 

199. 17 Env't Rep. Cas. (BNA) 1852 (C.D. Cal. 1980). 
200. Id. at 1854. But see P.F.Z. Properties., Inc. v. Train, 393 F. Supp. 1370 (D.D.C. 

1975). The EPA ordered P.F.Z. to stop discharging without a permit. P.F.Z. sought a 
declaratory judgment that the EPA and the Corps lacked jurisdiction over the waters 
in question. The court decided the jurisdictional issue, holding the agencies had juris
diction. Id. at 1381. It did not consider whether P.F.Z. should have been required to 
exhaust. 

201. The court concluded, "final action has been taken .... No other adequate 
remedy exists." 658 F.2d at 768. If the permitting authority could have considered the 
plaintiffs' claim, then the case was wrongly decided. 

202. 17 Env't Rep. Cas. (BNA) at 1854. 
203. In White Fence Farm, Inc. v. Land & Lakes Co., 99 Ill. App. 3d 234, 424 N.E.2d 

1370 (1981), the court required exhaustion of a separate remedy. White Fence claimed 
that the Illinois Environmental Protection Agency erred in issuing a sanitary landfill 
permit to Land & Lakes. Illinois law allowed any person to ask a separate agency, the 
Illinois Pollution Control Board, to bring an enforcement action against any person 
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H. Statutory Obligation to Consider Issues 

In Sierra Club v. ICC 204 the District of Columbia Circuit held that 
exhaustion is less important if a statute mandates that an agency 
consider certain matters than if it requires only that the agency 
consider certain parties' views. The court reasoned that a party 
claiming that an agency failed to give adequate consideration to 
statutorily relevant matters need not participate in all administra
tive proceedings before raising its claims in COurt.205 

The distinction is invalid. The issue in deciding if exhaustion 
should be required is not whether the agency acted appropriately, 
but whether the agency had a full opportunity to consider the 
claim that it acted inappropriately. To give the agency this oppor
tunity, the plaintiff must exhaust.206 

The standard of Sierra Club v. ICC should be rejected because 
its broad implications could destroy much of the concept of ex
haustion. It is not limited, as the court seems to suggest, to NEP A. 
NEPA puts agencies under a duty to consider certain matters, 

threatening pollution. The court reasoned that White Fence had a right to be free 
from pollution but not from a nonpolluting landfill, so the remedy was adequate. 

Under the analysis in the text, this result is inappropriate. The White Fence court 
interpreted a statute to preclude White Fence from taking an administrative appeal 
on the permit to the Board. The proceeding required by the court was separate from 
the initial proceeding. Yet, the court required it, in part because the court interpreted 
the statute to preclude direct judicial review of the Board's action. The plaintiff 
claimed its constitutional rights of due process would be infringed if it could receive 
no review of the Board's action. By holding that the enforcement request provided an 
administrative remedy for the plaintiff, the court avoided the constitutional issue. 

The exception for a separate administrative proceeding is different from that for 
lack of an adequate remedy or lack of jurisdiction to grant a remedy. The exception 
for a separate agency proceeding should apply only where there is a separate proceed
ing in which the plaintifrs claim cannot be considered. Courts should not require 
exhaustion even if the agency in the separate proceeding could grant some other form 
of relief. If the agency can consider the plaintifrs claim in the separate proceeding, 
courts should require exhaustion even if the plaintiff is unhappy with the relief the 
agency could give. 

204. 8 ENVTL. L. REP. (ENVTL. L. INST.) 20,265 (D.C. Cir. Feb. 21, 1978) (plaintiffs 
had participated in some but not all stages of agency proceedings). 

205. [d. at 20,267. Accord Jette v. Bergland, 579 F.2d 59,62 (10th Cir.1978); Natural 
Resources Defense Council, Inc. v. Morton, 388 F. Supp. 829, 835 (D.D.C. 1974), aii'd, 
527 F.2d 1386 (D.C. Cir.), cert. denied, 427 U.S. 913 (1976); Environmental Defense 
Fund, Inc. v. Froehlke, 368 F. Supp 231, 239-41 (W.D. Mo. 1973), aii'd sub nom. Envi
ronmental Defense Fund, Inc. v. Callaway, 497 F.2d 1340 (8th Cir. 1974); Natural Re
sources Defense Council, Inc. v. TVA, 367 F. Supp. 128 (E.D. Tenn. 1973), aii'd, 502 
F.2d 852 (6th Cir. 1974) (plaintiffs had not participated in agency proceedings at all). 
See generally Comment, supra note 5. The Comment observes that these decisions 
rule that NEPA changes the usual exhaustion rules and that the Supreme Court im
plicitly rejected this interpretation of NEPA in Vermont Yankee Nuclear Power 
Corp. v. Natural Resources Defense Council, 435 U.S. 519 (1978), holding that NEPA 
does not drastically change the duties of agencies or intervenors. Vermont Yankee at 
553-54; Comment, supra note 5, at 394. 

206. Another decision interpreting NEPA, City of Battle Creek v. FTC, 481 F. 
Supp. 538 (W.D. Mich. 1979), is consistent with this analysis. 
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such as alternatives to a proposed course of action.207 All agencies 
have some such duty, if only to consider whether their proposed 
actions are arbitrary and capricious.208 The analysis in Sierra Club 
v. ICC incorrectly suggests that a plaintiff can always challenge an 
agency's action as arbitrary and capricious without exhausting.209 

VL Conclusion 
This discussion has reduced the number of appropriate exceptions 
to six that are narrowly drawn and dependent on specific facts: 
challenges to the constitutionality of a statute on its face; an 
agency's bad faith; irreparable injury in the form of subjection to 
criminal enforcement; irreparable injury peculiar to the plaintiff 
that is not generally shared by other parties subject to the admin
istrative scheme, provided that the court cannot fashion a remedy 
that avoids significant injury; a petition for reconsideration or new 
rulemaking that raises no new claims; and an unexhausted rem
edy that is a separate, substantially unrelated proceeding in which 
the plaintiffs claims may not be heard. Identification of the facts 
crucial to determining whether these exceptions apply should not 
require a broad-ranging judicial inquiry. In all cases, if there is 
significant doubt whether the facts fall into an exception, courts 
should require exhaustion. The burden of showing that an excep
tion applies should fallon the party seeking not to exhaust. 

Finally, courts must resist the temptation to delve into the mer
its of a case before deciding the exhaustion issue or, worse yet, 
after deciding that exhaustion is required.210 Courts should de-

207. See National Environmental Policy Act, 42 U.S.C. § 4332(C)(iii) (1982). 
208. See Small Refiner Lead Phase-Down Task Force v. EPA, 705 F.2d 506, 523 

(D.C. Cir.1983); California Hotel & Motel Ass'n v. Industrial Welfare Comm'n, 25 Cal. 
3d 200, 212, 599 P.2d 31, 38, 157 Cal Rptr. 840, 847 (1979); Connecticut Light & Power 
Co. v. City of Norwalk, 179 Conn. 111, 119, 425 A.2d 576, 581 (1979); Southern Ill. 
Asphalt Co. v. Pollution Control Bd., 60 Ill. 2d 204,207, 326 N.E.2d 406, 408 (1975); 
Reserve Mining Co. v. Herbst, 256 N.W.2d 808,825 (Minn. 1977); Administrative Pro
cedure Act, 5 U.S.C. § 706(2)(A) (1982). See generally 2 F. COOPER, supra note 29, at 
756-72. 

209. See 8 ENVTL. L. REP. at 20,267. The court in Small Refiner Lead Phase-Down 
Task Force v. EPA, 705 F.2d 506,534-35 (D.C. Cir.1983), allowed the plaintiffs to raise 
the issue on judicial review of whether it was arbitrary and capricious for EPA to use 
a certain methodology, even though the plaintiffs had failed to object to the methodol
ogy during the rulemaking process. 

210. In McGrady v. Callaghan, 244 S.E.2d 793,860 (W. Va. 1978), the court inappro
priately decided the merits after determining that the plaintiffs had failed to exhaust. 
The plaintiffs challenged an agency's issuance of a surface mining permit to a third 
party on the grounds that the procedure used violated the plaintiffs' constitutional 
rights to a hearing prior to issuance of the permit, the permit was inconsistent with 
several mandatory obligations of the agency, and the permit was issued in violation of 
statutory procedures. The court held that the plaintiffs had no right to a hearing 
prior to issuance. Id. at 795. It also held that they had an administrative remedy - an 
administrative appeal with a full evidentiary hearing - which they had to exhaust. 
Id. at 797. But the court continued: "We have considered the other grounds relied 
upon for the relief sought and find them to be without merit." Id. See also League to 
Save Lake Tahoe v. Trounday, 598 F.2d 1164 (9th Cir.) (noting that plaintiffs failed to 
exhaust administrative remedies but also speculating that plaintiffs would have failed 
to state a claim in federal court), cert. denied, 444 U.S. 943 (1979); Sierra Club v. 
Hardin, 325 F. Supp. 99 (D. Alaska 1971) (plaintiff failed to exhaust administrative 
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velop rules on exhaustion that will guide parties trying to decide 
whether to go to court or to an agency and will encourage them 
not to go to court in inappropriate circumstances. Decisions that 
say that exhaustion is required but decide the merits anyway do 
not serve this objective; rather, they encourage litigation in cases 
in which a party should exhaust. They also undercut the purposes 
of the exhaustion requirement. 

Courts should be more insistent on requiring exhaustion of ad
ministrative remedies in environmental cases. They should waive 
the requirement only for cases that are clearly within the limited 
exceptions defined in this Article. 

The framework for analysis presented here is not limited to en
vironmental cases, but can be used for any agency. Exhaustion 
preserves fact-finding and policy-making in the administrative 
realm. The importance of this function varies according to the 
agency's technical expertise, political awareness, and political re
sponsiveness; the analysis of how strictly to apply exhaustion re
quirements will vary accordingly. The arguments in this Article 
suggest that courts and scholars should address the issues of 
agency factual and political competence explicitly, rather than al
low them to lie as the unexpressed concerns behind unnecessarily 
complex and indefinite exhaustion doctrine. 

Some may object that the suggestions of this Article, if actually 
applied, will make judicial review less available. Parties unhappy 
with an agency's determination will realize that an attempt to ob
tain an administrative remedy is more frequently a prerequisite 
for judicial review. Convinced that the agency will not provide a 
solution and discouraged by financial or temporal costs, they will 
give up. This will have two adverse effects. It will produce parties 
who not only have failed to get what they want but who also feel 
that they were denied a fair hearing. Moreover, it will lessen op
portunities for courts to correct agencies' errors and teach agen
cies how better to do their jobs. This will injure not only the 
parties involved in a particular case, but also all parties who will 
be subject to the continuing uncorrected administrative action. 

These concerns are well taken. The first is particularly trouble
some; the second, less so because the impact of lost opportunities 
for judicial review on agency decision making is uncertain. An im
portant goal of judicial review is to make agencies function well, 
but one could argue that an agency would learn the most after it 
has tried its best. In addition, if we seriously want agencies to 
function well, we must seek more direct means of achieving this 

remedies, yet the court considers the suit's merits and ultimately approves the 
agency's conduct). 
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goal. Reform of an agency's structure and better pay for its deci
sion makers would probably do more to improve administrative 
functioning than would judicial review that occurs long after the 
agency has acted. 

To the extent that the two objections remain, the issue is 
whether their importance justifies a less stringent exhaustion doc
trine than this Article recommends. This Article argues that the 
values behind exhaustion are important, that these values are ill
served if courts do not require exhaustion, and that the process of 
deciding whether exhaustion is warranted in individual cases in
troduces major problems of its own. The values underlying the 
exhaustion doctrine are sufficiently important and the problems 
with the liberal granting of exceptions are sufficiently trouble
some to outweigh these objections. Courts should adopt these 
clearer and stricter standards on requiring exhaustion of adminis
trative remedies. 
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