














50 WILLIAM MITCHELL LAW REVIEW [Vol. 6

tort and warranty, the court indicated its intent to confine war-
ranty to cases involving economic loss and allow strict tort to con-
trol in cases involving personal injury or property damage.?°’” The

207. See 288 Minn. at 91-94, 179 N.W.2d at 70-71. In spite of the separation in Farr of
claims for economic loss from claims for property damage and personal injury, it is not
completely clear just exactly how the breakdown will work. In general, the question of
what types of cases strict liability applies to is a perplexing one. See Ribstein, Guidelines for
Deciding Product Economic Loss Cases, 29 MERCER L. REv. 493 (1978). The problem is com-
pounded when negligence and warranty theories are considered.

At a relatively early date, negligence theory in Minnesota encompassed both property
damage and economic loss. Recovery was allowed under a negligence theory for economic
loss in Nieman v. Channellene Qil & Mfg. Co., 112 Minn. 11, 127 N.W. 394 (1910). ¢/
Donovan Constr. Co. v. General Elec. Co., 133 F. Supp. 870 (D. Minn. 1955) (installer
could not recover damages in tort action against manufacturer for losses caused by delay
in performance of contract for installation as alleged result of negligent manufacture of
product). In Ellis v. Lindmark, 177 Minn. 390, 225 N.W. 395 (1929), recovery was al-
lowed for economic damage to the plaintiff’s poultry business resulting from the mislabel-
ing of raw linseed oil as cod liver oil. Recovery was allowed against the wholesale drug
company in absence of privity, for a violation of the Minnesota Pure Food Act. In gen-
eral, property damage claims create no problems. JSee, ¢.¢., Blasing v. P.R.L. Hardenbergh
Co., 303 Minn. 41, 226 N.'W.2d 110 (1975). The critical question is whether recovery will
be allowed for economic loss under a negligence theory. Although recovery for economic
loss would not ordinarily be allowed, sez W. PROSSER, supra note 43, at 665, there seems to
be a growing body of respectable authority stating that claims for negligently caused eco-
nomic loss, even absent physical damage to property, are compensable. Recent decisions
of the Oregon, Texas, and Washington Supreme Courts have indicated that such losses
can be recovered under a negligence theory, even though strict tort theory would be inap-
plicable. Sz Russell v. Ford Motor Co., 281 Or. 587, 575 P.2d 1383 (1978); Nobility
Homes of Texas, Inc. v. Shivers, 557 SW.2d 77 (Tex. 1977); Berg v. General Motors
Corp., 87 Wash. 2d 584, 555 P.2d 818 (1976); Franklin, When Worlds Collide: Liability Theo-
ries and Disclaimers in Defective- Product Cases, 18 STAN. L. REv. 974, 983-86 (1966).

Recovery of economic loss has also been allowed on the basis of breach of warranty in
cases in which the tort origins of implied warranty were recognized. See, ¢.g., Bekkevold v.
Potts, 173 Minn. 87,216 N.W. 790 (1927). In Beck v. Spindler, 256 Minn. 543, 99 N.W.2d
670 (1959), the court allowed recovery in express warranty for breach of a conditional
sales contract pursuant to which plaintiffs had purchased a trailer from a dealer. The
trailer was unsuited to northern Minnesota weather, with the consequence that in cold
weather large quantities of water condensed in the ceiling and walls due to poor insula-
tion. In dictum the court indicated that recovery would be allowed on the basis of implied
warranty absent privity of contract with the manufacturer, although the court took no
position on the applicability of other defenses to implied warranty claims. /4. at 558-62,
99 N.W.2d at 680-83.

Subsequent to McCormack v. Hankscraft Co., 278 Minn. 322, 154 N.W.2d 488
(1967), the court has had only one occasion to address the question of recoverable dam-
ages in a strict liability action. From the court’s decision in Farr v. Armstrong Rubber
Co., 288 Minn. 83, 179 N.W.2d 64 (1970), the inference may be drawn that strict tort
liability will be confined to claims involving personal injury and property damage. The
inference is supported by the Farr court’s reference to Seely v. White Motor Co., 63 Cal.
2d 9, 403 P.2d 145, 45 Cal. Rptr. 17 (1965), in which the California Supreme Court took
the position that strict liability is inapplicable to claims involving economic loss:

The distinction that the law has drawn between tort recovery for physical
injuries and warranty recovery for economic loss is not arbitrary and does not
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1980] THE ANATOMY OF FRODUCTS LIABILITY 51

conclusion appears to be that strict tort is preemptive of warranty
in such cases.

Subsequent Minnesota Supreme Court cases have reaffirmed

rest on the “luck” of one plaintiff in having an accident causing physical injury.

The distinction rests, rather, on an understanding of the nature of the responsi-

bility a manufacturer must undertake in distributing his products. He can ap-

propriately be held liable for physical injuries caused by defects by requiring his
goods to match a standard of safety defined in terms of conditions that create
unreasonable risks of harm. He cannot be held for the level of performance of

his products in the consumer’s business vrless he agrees that the product was

designed to meet the consumer’s demands. A consumer should not be charged at

the will of the manufacturer with bearing the risk of physical injury when he

buys a product on the market. He can, however, be fairly charged with the risk

that the product will not match his economic expectations unless the manufac-

turer agrees that it will. Even in actions for negligence, a manufacturer’s liabil-

ity is limited to damages for physical injuries and there is no recovery for

economic loss alone.

/4. ar 18, 403 P.2d at 151, 45 Cal. Rptr. at 23. The California Supreme Court also stated
that strict tort liability would extend to physical injury to property. The same approach is
taken in the Restatement. See RESTATEMENT (SECOND) oF TORTs § 402A, Comment d
(1965).

Subsequent to Farr, no Minnesota Supreme Court case has directly addressed the
question of the types of damages to which strict liability applies, although its applicability
to property damage seemed to be assumed in Peterson v. Crown Zellerbach Corp., 296
Minn. 438, 209 N.W.2d 922 (1973). In Peterson the plaintiff, a meat processor, alleged that
the defendant’s meat freezer-wrapping paper caused meat wrapped in the paper to be-
come tainted. The applicability of strict liability was not directly discussed, and the case
was disposed of because of the plaintiff’s failure to prove causation. /7. at 439, 442, 209
N.W.2d at 923-24.

In Noel Transfer & Package Delivery Service, Inc. v. General Motors Corp., 341 F.
Supp. 968 (D. Minn. 1972), the United States District Court for the District of Minnesota
had occasion to rule on the issue of whether strict liability applied to cases involving eco-
nomic loss. Following the dictum in Farr, the court determined that strict tort liability
was inapplicable to a claim based on economic loss. /7. at 970. This is in accord with the
position previously taken by a Minnesota District Court in a case involving a negligence
claim for economic loss. Sz Donovan Constr. Co. v. General Electric Co., 133 F. Supp.
870, 873 (D. Minn. 1955). Donovan involved claims for economic loss due to a delay on a
construction project caused by General Electric’s failure to deliver generators to the con-
struction site on time. It is distinguishable from cases in which the purchaser of the prod-
uct suffers a loss, as in Neiman v. Channellene Oil & Mfg. Co., 112 Minn. 11, 127 N.W.
394 (1910). ‘

In Allied Aviation Fueling Co. v. Dover Corp., 287 N.W.2d 657 (Minn. 1980), the
court considered the applicability of strict liability in a case involving property damage.
The plaintiff lost over 200,000 gallons of airplane fuel from an airplane fueling system
when a shaft located on a valve dropped out, leaving a hole in the fuel line. The shaft fell
because a horizontal carbon steel spring pin designed to hold the shaft in place was
sheared due to the application of some unknown force on the pin.

Allied had had a similar valve failure some two years earlier. It was aware from this
earlier experience that there were devices available which would have prevented such an
occurrence. Allied was experienced in installation of fuel systems, and the specifications
and installation methods for this type of valve were approved by its own consulting engi-
neers and architects.

At issue was whether the trial court properly directed a verdict for defendant after

HeinOnline -- 6 Wn Mtchell L. Rev. 51 1980



52 WILLIAM MITCHELL LAW REVIEW [Vol. 6

the preemptive nature of the Furr standard. In Lee . Crookston

having rejected proferred expert testimony with respect to defendant’s responsibilities as
supplier of the valve. In considering the plaintiff’s strict liability claim, the court said:
Plaintiff failed to establish a factual basis for a finding based on strict liabil-
ity. The evidence is undisputed that Allied was a skilled and experienced user of
valves of the kind in question and knew that a blow of the kind to which the
failed valve was admittedly subjected would cause the pin to shear, dropping the
shaft so as to permit escape of the fuel. The doctrine of strict liability does not
apply in such a situation.
/. at 639. In support of this proposition, the court cited Farr v. Armstrong Rubber Co.,
288 Minn. 83, 179 N.W.2d 64 (1970); Magnuson v. Rupp Mfg., Inc., 285 Minn. 32, 171
N.W.2d 201 (1969); and McCormack v. Hankscraft Co., 278 Minn. 322, 154 N.W.2d 488
(1967). Allied Aviation Fueling Co. v. Dover Corp., 287 N.W.2d at 659.

Given the authority cited by the court, strict liability could be deemed inapplicable
for a variety of reasons. It could be, from the references to AdcCormack and Farr, that strict
liability applies to cases involving personal injury and property damage and that the dam-
age suffered by Allied does not constitute the right kind of damage. Or, more probably,
those references, combined with the reference to Magnuson and the quoted portion of the
court’s opinion, justify the conclusion that strict liability is inapplicable to commercial
transactions, such as the one involved in the case, in which the product user possesses an
ability equal or superior to the distributor or designer of the product to determine the use
to be made of the product.

While A/flied does not directly consider the applicability of strict liability theory to

property damage it does indicate that the sophistication of the product user will be impor-
tant in determining if strict liability is applicable at the outset. The analysis is similar to
situations in which strict liability is applicable to a particular loss, but has been dis-
claimed. Szz McNichols, Who Saps That Strict Tort Disclaimers Can Never Be Effective? The
Courts Cannot Agree, 28 OKLA. L. REV. 494, 497-98 (1975); Shanker, A Reexamimnation of Pros-
ser’s Products Liability Crossword Game: The Strict or Stricter Liability of Commercial Code Sales
Warranty, 29 Case W. Ris. L. REv. 550, 564, 565 (1979); ¢/, Despatch Oven Co. v.
Rauenhorst, 229 Minn. 436, 445-46, 40 N.W.2d 73, 79-80 (1949) (court in warranty action
upheld provision in contract that provided that plaintiff as seller shall not be liable for
certain liabilities and assumed no liability for consequential damages). Even if strict lia-
bility is applied to property damage claims, it would follow logically from A4 that such
liability could be disclaimed.

Assuming the validity of limiting strict liability theory to cases involving property
damage and personal injury, thus excluding economic loss, problems still arise in classify-
ing losses. As an example, some jurisdictions will classify cases involving crop loss due to a
defective herbicide as property damage for purposes of strict liability, while others will
classify it as economic loss. See Ribstein, sugra, at 496-97. In Minnesota such cases have
been decided on breach of warranty grounds, without direct consideration of the applica-
bility of strict liability. Sez Wenner v. Gulf Oil Corp., 264 N.W.2d 374, 384 (Minn. 1978);
Kleven v. Geigy Agricultural Chems., 303 Minn. 320, 323-24, 227 N.W.2d 566, 569
(1975). However, no clear standard has emerged in Minnesota for classifying losses. Sev-
eral alternatives are available. Ses Russell v. Ford Motor Co., 281 Or. 587, 590, 575 P.2d
1383, 1385-86 (1978).

The issue of whether strict liability should apply to cases involving economic loss will
frequently turn on the need for applying strict liability to avoid privity limitations. S,
e.g., Cova v. Harley Davidson Motor Co., 26 Mich. App. 602, 608-09, 182 N.W.2d 800,
804 (1970); Santor v. A & M Karagheusian, Inc., 44 N.J. 52, 61-63, 207 A.2d 305, 310
(1965); Nobility Homes of Texas, Inc., v. Shivers, 557 SW.2d 77, 81 (Tex. 1977); Air
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1980] THE ANATOMY OF PRODUCTS LIABILITY 33

Coca-Cola Bottiing Co. *°® an exploding bottle case, the court stated
as an alternative holding that it was reversible error for the trial
court to refuse to instruct the jury on strict liability in tort, even
though the jury was instructed on negligence and implied war-
ranty theories.20?

The jury instructions on breach of implied warranty were as fol-
lows:

[I]f you find that the bottle of Coca-Cola delivered to the
Norman Steak House was reasonably fit for the ordinary and
usual handling as defendant might reasonably anticipate then
plaintiff cannot recover; but if on the other hand you find the
bottle was not fit for the ordinary handling as is customary with
such a product in the exercise of reasonable care and that such
unfitness was a direct cause of the injury of the plaintiff and
that plaintiff was not contributorily negligent or if so such neg-
ligence on the part of the plaintiff was not a direct cause of the
injury then you should bring a verdict for the plaintiff.2!0

The supreme court acknowledged the similarity between strict lia-
bility and warranty theories, but determined that the implied war-

Prods. & Chem., Inc. v. Fairbanks Morse, Inc., 58 Wis. 2d 193, 216-18, 206 N.W.2d 414,
426-27 (1973).

Because of the Minnesota Supreme Court’s consistent voiding of privity limitations,
see Durfee v. Rod Baxter Imports, Inc., 262 N.W.2d 349, 358 (Minn. 1978), noted in 5 WM.
MircHELL L. REv. 241 (1979); Milbank Mutual Ins. Co. v. Proksch, 309 Minn. 106, 113,
244 N.W.2d 103, 109 (1976); McCormack v. Hankscraft Co., 278 Minn. 322, 339, 154
N.W.2d 488, 500-01 (1967); Beck v. Spindier, 256 Minn. 543, 562, 99 N.W.2d 670, 683
(1959); Schubert v. J.R. Clark Co., 49 Minn. 331, 340, 51 N.W. 1103, 1106 (1892), and the
adoption by the Legislature of the most liberal privity alternative of the Uniform Com-
mercial Code, sez MINN. STAT. § 336.2-318 (1978), one of the primary reasons for applying
strict tort theory to economic loss claims disappears. Even assuming the limitation of
strict tort liability to personal injury and property damage cases, there seems to be no
difference between the treatment of economic loss in those jurisdictions applying strict
liability to avoid privity limitations and the Minnesota approach, under which privity
limitations in the warranty context have been judicially and legislatively eliminated.

Given similarities in defenses in strict liability and warranty actions, ses Chatfield v.
Sherwin-Williams Co., 266 N.W.2d 171 (Minn. 1978), and the lack of any distinction
based on privity of contract, the remaining distinctions between strict tort and warranty
are the other Minnesota Uniform Commercial Code limitations such as notice, se¢ MINN.
STAT. § 336.2-607(3)(a) (1978), limitations of liability and disclaimers, sez MINN. STAT.
§§ 336.2-316, .2-719 (1978), distinctions in the remedies available for breach of warranty,
and the statute of limitations. Sze MINN. STAT. § 336.2-725 (1978). These distinctions are
significant, however, because they may be totally avoided if recovery in strict tort is al-
lowed for all economic loss. Sz¢ McNichols, supra.

208. 290 Minn. 321, 188 N.w.2d 426 (1971).

209. See id. at 334-35, 188 N.W.2d at 435.

210. Appellant’s Brief and Appendix at A-16, Lee v. Crookston Coca-Cola Bottling
Co., 290 Minn. 321, 188 N.W.2d 426 (1971).
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ranty instruction “falls short of conveying to the jury that if a
defect existed in defendant’s product when it left its control, de-
fendant should be found liable for the injuries caused by such de-
fect.”21!

In Goblirsch v. Western Land Roller Co. 2'2 a case in which the
plaintiff lost his hand while pushing wet corn down the intake
chute of a corn grinder, the plaintiff argued the reverse of the Zee
proposition. The plaintiff argued that he was prejudiced by the
refusal of the trial court to submit the case to the jury on express
and implied warranty theories even though the court did instruct
on strict liability. In holding that there was no prejudice to the
plaintiff, the supreme court distinguished Lee as follows:

We reasoned that the jury could have concluded that the
bottle was defective when it left the defendant’s control but
that the defendant was not liable because the defect did not
result from negligence. This defense should not be available
under a strict liability instruction. Plaintiff Goblirsch can ob-
tain no aid from our holding in Zes, however, because unlike
the plaintiff in Zese, Goblirsch received the benefit of the
stronger and broader instruction on strict liability and was de-
nied only an instruction on breach of implied warranty, which,
in the circumstances of this case, merely would have been re-
dundant and possibly confusing.?!3

Taken together, Le¢e and Guvblirsch establish that Farr is a
stronger and broader standard than the implied warranty stan-
dard, and that when the Farr standard is utilized it is appropriate
to refuse to instruct on implied warranty theory. This approach is
consistent with the comments to the Aestatement which make it
clear that strict tort overrides warranty.2!4

In light of the preemptive nature of the Farr standard, instruc-

211. 290 Minn. at 334-35, 188 N.W.2d at 435.

212. 310 Minn. 471, 246 N.W.2d 687 (1976).

213. /4. at 476, 246 N.W.2d at 690.

214. Sze RESTATEMENT (SECOND) or TORTS § 402A, Comment m (1965). Comment
m makes it clear that if warranty is to be used it should be recognized that it is a very
different type of warranty from that usually found in the sale of goods, and that it is not
subject to contract rules surrounding such warranties. The court in Ffarr clearly recog-
nized this. See 288 Minn. at 92, 179 N.W.2d at 70. In Austin v. Ford Motor Co., 86 Wis.
2d 628, 273 N.w.2d 233 (1979), the Wisconsin Supreme Court held that it was not error
for the trial court to exclude implied warranty from the plaintiff’s case. The court found
that warranty was a duplicative theory and that cases in which strict liability applies
should be tried on that theory alone. 86 Wis. 2d at 645, 273 N.W.2d at 240.

In spite of Farr and Goblirsch, cases have been submitted on multiple theories and
sanctioned, implicitly or explicitly, by the supreme court. See Bigham v. J.C. Penney Co.,
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1980] THE ANATOMY OF PRODUCTS LIABILITY 35

tions on implied warranty should not be given when strict tort ap-

268 N.W.2d 892 (Minn. 1978); O’Laughlin v. Minnesota Natural Gas Co., 253 N.W.2d
826 (Minn. 1977).

O’Laughlin was a personal injury action arising out of serious injuries sustained by
Mrs. O’Laughlin when she collapsed on top of a furnace grate allegedly because of carbon
monoxide poisoning caused by improper installation of the furnace by Ries, a subcontrac-
tor hired to do the job by Dellwo, a general contractor who had been engaged to remodel
the O’Laughlin house. Ries purchased the furnace and installed it.

The plaintiff pled negligence, strict liability, and breach of warranty theories. The
trial court refused to submit the case on strict liability or breach of warranty theories,
submitting the case solely on negligence theory. Following a judgment for the defendants,
plaintiffs appealed, arguing that it was error for the trial court to refuse to instruct on the
alternative theories of recovery. The supreme court agreed.

The court had no problem in finding that thé installer of a furnace was a seller and
subject to either the implied warranty of merchantability or warranty of fitness for a par-
ticular purpose. Ser /2. at 831-32. The court found that instruction on both theories
would have been proper. /7. The court also determined that section 402A of the Restate-
ment applied. /7. The court did not, however, consider whether implied warranty and
strict tort theories would be cumulative theories.

In Bigham, a case involving personal injuries due to a severe electrical shock aggra-
vated by certain clothing worn by the plaintiff, the case was submitted to the jury on
theories of express and implied warranties, strict liability, and negligence. No question
was raised concerning the propriety of submission on those theories. Sez 268 N.W.2d at
835. For a discussion of Bigkam, see notes 178-84 supra and accompanying text.

Section 2-314 of the Uniform Commercial Code provides that:

(2) Goods to be merchantable must be at least such as

(a) pass without objection in the trade under contract description; and
(b) in the case of fungible goods, are of fair average quality within the
description, and
(c) are fit for the ordinary purposes for which such goods are used; and
{(d) run, within the variations permitted by the agreement, of even kind,
quality and quantity within each unit and among all units involved; and
{e) are adequately contained, packaged, and labeled as the agreement may
require; and
(f) conform to the promises or affirmations of fact made on the container or
label if any.
U.C.C. § 2-314. The “fit for ordinary purposes” aspect is usually used in the products
liability context to set the standard of responsibility. If this standard is sufficiently broad
then it should be preemptive of the remaining aspects of the merchantability definition
unless those standards are perceived to be broader than the strict tort warranty standard.

The first five parts of the standard seem to be absorbed in the Farr standard. There is
a question about part (f}, where the inquiry is whether the goods “conform to the promises
or affirmations of fact made on the container or label if any.” /7. In a commercial con-
text, the purpose of the standard is to ensure that an individual who orders goods from a
manufacturer for resale, when receiving those goods in a sealed container, will have the
protection contained in the representation on the label. S$ez /7., comment 10. The stan-
dard could be applied, however, in a personal injury or property damage context when
the product does not conform to the promises or affirmations of fact on the label. As an
example, statements or representations of safety on the product packaging might provide
a basis for the use of such a standard. Sec Hauter v. Zogarts, 14 Cal. 3d 104, 114-20, 534
P.2d 377, 383-87, 120 Cal. Rptr. 681, 687-91 (1975).

Such a statement may constitute an express warranty, se¢ R, NORDSTRUM, HAND-
BOOK OF THE LAw OF SaLks § 76, at 238 (1970), as well as an implied warranty of
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plies. The only apparent advantage to be gained from such an
instruction 1s a possible alternative method of defining the term
“defect”, an insufficient reason for use of the implied warranty the-
ory when strict tort should govern.

C.  Jury Instructions

The first step in developing reasonable jury instructions for
products liability cases is to determine the elements of strict tort.

merchantability, the only difference being the potential for the disclaimer of the statement
if it is treated as an implied warranty. This could be treated either as an implied war-
ranty, in which case Section 402A should be sufficiently broad to encompass defects based
on product packaging, se¢ RESTATEMENT (SECOND) OF TORTs § 402A, Comment g
{1965), or it could be part of an instruction on express warranty.

In situations in which express warranties or implied warranties of fitness for a particu-
lar purpose are involved, the considerations are somewhat different. Under either theory,
liability may be imposed on a product seller even though, in absence of the warranty, the
product would not be deemed to be defective under the ordinary merchantability stan-
dard. See Milbank Mutual Ins. Co. v. Proksch, 309 Minn. 106, 115, 244 N.W.2d 105, 110
(1976); Baxter v. Ford Motor Co., 168 Wash. 456, 462-63, 12 P.2d 409, 412, af'd per curiam,
168 Wash. 465, 15 P.2d 1118 (1932); Shanker, supra note 202.

In many situations, however, express warranty or implied warranty of fitness for a
particular purpose may add nothing to the plaintiff's case. Goblirsch provides a good ex-
ample. In addition to determining that it was not error to refuse to submit the plaintiff’s
case on the basis of implied warranty of merchantability theory, the court determined that
there was no error in refusing to instruct on an express warranty theory. The court’s
reasoning was that the express warranty that the product was safe for use added nothing
to the strict liability standard which, of course, required that the product be safe for its
foreseeable use, grinding corn. 310 Minn. at 476-77, 246 N.W.2d at 690.

If strict liability is sufficiently broad to encompass implied or express warranty theo-
ries, no instruction should be given on those theories, Instruction on duplicative theories
only creates the possibility of jury confusion and possible inconsistency in verdicts. See
note 218 /nfra and accompanying text.

Even in situations in which express warranty is applicable it may be preempted by
RESTATEMENT (SECOND) OF TORTs § 402B, Comment d (1965), covering misrepresenta-
tions leading to personal injury. Although Minnesota has not yet adopted Section 402B,
its application should present no problem. For examples of section 402B’s application, see
Hauter v. Zogarts, 14 Cal. 3d 104, 534 P.2d 377, 120 Cal. Rptr. 681 (1975); Klages v.
General Ordinance Equip. Co., 240 Pa. Super. Ct. 350, 367 A.2d 304 (1976); Crocker v.
Winthrop Laboratories, 514 S.W.2d 429 (Tex. 1974).

Even if a property damage claim is found to be covered by strict liability, however,
there is no guarantee that strict liability will apply. Although the Uniform Commercial
Code may not be directly applicable, courts are not precluded from applying the Code by
analogy to determine that disclaimers or limitations of liability are valid. Se¢ McNichols,
supra note 207, at 499-500; ¢/- Despatch Oven Co. v. Rauenhorst, 229 Minn. 436, 445-46,
40 N.W.2d 73, 79-80 (1949) (disclaimer upheld in case involving property damage by fire).

Focusing again on the crop loss cases, it would seem that the factors motivating the
supreme court to uphold disclaimers of liability are no less weak just because the plaintiff’s
claim is classified as a strict tort claim rather than breach of warranty.
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The elements the Minnesota Supreme Court has said are necessary
are threefold:
In order for the plaintiff to recover under strict liability it is
necessary for him to establish:
1. That the product in question is in a defective condition
(unreasonably dangerous).
2. That the defective condition existed at the time the prod-
uct left the control of the seller (manufacturer).
3. That the defective condition was a cause of the plaintiff’s
injury 213
Although the formulation may be made more complicated if the
specific terminology of the Restatement is followed,?'6 the above ele-
ments fairly define the strict liability theory.

The second aspect of formulating the instructions concerns stan-
dards for defining the scope of strict liability. As the parenthetical
language indicates, the first question is whether the “unreasonable
danger” requirement should be included. If it is, it should be rec-
ognized that the Aestatement anticipates a single definition for the
term “defective condition unreasonably dangerous.” In Minne-
sota, there are two primary alternatives, the Farr v. Armstrong Rubber
C0.?'" and the Restatement standards. The conclusion reached in
this Article is that the Farr standard should be used as the exclu-
sive definition of the terms “defective condition” or “defective con-
dition unreasonably dangerous” because it avoids the problems
associated with other available standards.2'® If the consumer ex-

215. See note 68 supra.

216. See RESTATEMENT (SECOND) OF TORTs § 402A (1965).

217. 288 Minn. 83, 179 N.W.2d 64 (1970).

218. The relative vagueness of a strict liability standard may be some cause for con-
cern. There are problems, however, with attempting to provide too much detail in a jury
instruction, such as that prompted by the California Supreme Court’s decision in Barker
v. Lull Eng’r Co., 20 Cal. 3d 413, 573 P.2d 443, 143 Cal. Rptr. 225 (1978). The pattern
California jury instruction is as follows:

A product is defective in design [unless the benefits of the design of the
product as a whole outweigh the risk of danger inherent in the design] [or] [if the
product failed to perform as safely as an ordinary consumer of the product
would expect when used in a manner reasonably foreseeable by the defend-
ant[s]].

[ Hn determining whether the benefits of the design outweigh such risks you
may consider, among other things, the gravity of the danger posed by the design,
the likelihood that such danger would cause damage, the mechanical feasibility
of a safer alternate design at the time of manufacture, the financial cost of an
improved design, and the adverse consequences to the product and the consumer
that would result from an alternate design.]
COMMITTEE ON STANDARD JURY INSTRUCTIONS, CIVIL, OF THE SUPERIOR COURT OF
Los ANGELEsS COUNTY, CALIFORNIA, CALIFORNIA JURY INsTRucTIONS CiviL, Instr. No.

HeinOnline -- 6 Wn Mtchell L. Rev. 57 1980



58 WILLIAM MITCHELL LAW REVIEW [Vol. 6

pectation standard is to be used, however, there should be some
clarification of its use.

9.00.5 (Supp. 1979). The instruction is open ended, with no attempt made to indicate
how the factors relate to each other.
Another example of an attempt to detail the appropriate strict tort standards appears
in Bowman v. General Motors Corp., 427 F. Supp. 234 (E.D. Pa. 1977):
After distinguishing a conscious design defect from a manufacturing flaw and
explaining the notion of crashworthiness (we charged the jury that GM had a
duty to design its vehicles with a view to the foreseeability of accidents and to
minimize their effect), we instructed the jury that a product is defective, even
though made exactly as it was designed, if it is unreasonably dangerous to the
users of the product. We then explained the “unreasonably dangerous” concept
as follows:
In determining whether a product is unreasonably dangerous and
therefore defective because of its design, there are a number of factors
which you should consider. As you will see, when I have listed all these
factors, you may have to balance them against each other, sort of like
in a formula. In other words, some may cut one way and some the
other. No one factor by itself will be all-important.

First, you should consider the Zifelihood that the product as thus
designed will result in injury to a user. Applied to the present
‘crashworthiness’ case, you should consider the likelihood that the 66
Toronado, as it was designed, would, in an accident situation, cause (or
fail to protect an occupant from) injury. In this regard, you must in
turn also consider the likelihood that a '66 Toronado would be struck
in the rear on a highway: (1) at a closure speed such as you in fact find
to have been present in this case; and (2) in the manner in which you
find the collision to have occurred in this case. If you find that an
accident of this kind was not unlikely to occur, that would be a factor
to consider in the balancing formula on unreasonableness of danger. If
you so find, you should also consider the likelihood that a Toronado
designed in the manner of the ’66 model would, in circumstances such
as you find occurred, experience a fire resulting from ignition of the
fuel system’s gasoline vapors which would invade the passenger com-
parunent. If you find such a likelihood of injury, you should consider
that factor in deciding whether the automobile here was unreasonably
dangerous.

The second factor you should consider in the unreasonably danger-
ous formula is the seriousness of potential injury in such circumstances.

T#ird, you should consider the ade/ity of the manufacturer, GM, &
eliminate any unsafe characteristics which you find in the car, without
impairing the usefulness of the car or significantly increasing its cost.

Fourth, you should consider whether the Toronado was dangerous
to an extent deyond that which would be contemplated or expected by the ordinary
user, considering the ordinary knowledge common to the community as
to an automobile’s characteristics. In this regard, you should consider
the question of warnings, for I instruct you that a product can be ren-
dered defective by reason of failure to give warnings as to risks or dan-
gers in the product. As I have previously stated, the degree of warning
depends upon the degree of danger since a greater degree of danger
requires a greater degree of warning. However, you should also con-
sider the ability of the manufacturer to notify or warn the user of the
danger in a given situation, and the degree to which warning was
meaningful.

In applying those factors to the formula you may find that some
cut one way—toward unreasonable danger—and some the other—
away from the conclusion. It is for you, the jury, to evaluate them in
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If the Farr standard is used, the jury instruction would be as
follows:
A product is in a defective condition (unreasonably danger-

ous to the consumer, the user, or to his property) if it fails to
perform reasonably, adequately, and safely the normal, antici-

light of the facts as you find them in the case, and to determine where

the correct balance lies. You may of course find there to be other fac-

tors which appear from the evidence to shed light on whether the

Toronado’s design was defective, and if so you may consider them.

To recapitulate: 1 have told you that Mr, Bowman’s second claim

in this case—wholly distinct from his claim of negligence—is based on

the doctrine of Manufacturer’s Liability for Defective Products. T have

defined ‘defect’ in terms of ‘unreasonableness of the danger,” because |

believe that to have assigned you the task of determining whether there

was a ‘defect’ without such guidance would have been too difficult.

However, I believe that it may also be helpful to give you a general

definition of defect which you may also apply in your deliberations. In

terms pertinent here, Webster defines ‘defect’ to mean ‘an absence of

something necessary to adequacy of function.” Applied to this case, the

question would be: Did the design of the Tornado lack something nec-

essary for adequate performance of its function—namely, to provide a

reasonably safe compartment for transportation of occupants of motor

vehicles; that is, one designed not to be crashproof or to provide abso-

lute safety against all risks of the road, but to provide reasonable safety

against foreseeable risks of the road. In formulating the balancing test

we have drawn heavily upon the works of Dean Wade.
/d. at 243-44 (footnotes omitted) (emphasis in original). The instruction is so complex that
it has to be questioned whether it could be followed. It is interesting to note the simplicity
of the court’s instruction in the last paragraph, focusing the jury’s attention on a standard

that should be comprehensible.

Even though such instructions, as a standard jury instruction, may be undesirable, it
may be possible to define with specificity the critical inquiry in a lawsuit. Generally,
Professor Wade has advocated giving a general instruction, without focusing on the spe-
cific factors involved in a risk-utility balancing approach. Sez Wade, sugra note 14, at 840-
41. The rationale is that those factors are important in deciding, as a matter of policy,
whether the case should be given to the jury. After the policy decision is made, the jury
should consider the factual issue of whether the product is defective or not reasonably safe.

Once the court has resolved the crucial question of whether strict liability applies to a
particular product or transaction, however, the inquiry narrows to whether the product in
question is defective or not reasonably safe. To the extent that specific factors assume
importance, there is no reason a jury should not be instructed accordingly. See Gravley v.
Sea Gull Marine, Inc., 269 N.W.2d 896 (Minn. 1978); Wade, sug¢ra note 14, at 838. If, for
example, the determination is made that feasibility will be the controlling issue, then a
specific instruction on feasibility might be warranted. A suggested instruction implement-
ing the critical factors in deciding the feasibility issue is as follows:

In deciding if the suggested alternative was feasible, there are several factors
you must consider.

First, was the suggested alternate design technologicaily feasible? This
means that, given the technology available at the time the product was manufac-
tured, could the suggested alternative have been implemented.

Second, you must consider the safety of the suggested alternative. Does it
provide overall safety as good as or better than that of the allegedly defective
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pated or specified uses to which the seller intends (or reasonably

can foresee) that it be put.
The parenthetical language at the end of the suggested instruction
is intended to bring the standard into line with treatment of the
misuse question in negligence law.

If the Restatement’s consumer expectation standard is used, some
modification in that standard would be required. The confusion
created by the consumer expectation standard may be due to
problems in failing to indicate in clearer language what the stan-
dard means, rather than to difficulties inherent in the standard
itself. A simpler statement of the standard and a definition of the
relevant community may be of assistance in deciding whether or
not the standard has been met.

In Minnesota Practice JIG /1, the consumer expectation standard
1s formulated as follows: “A condition is unreasonably dangerous if
it is dangerous when used by an ordinary (user) (consumer) who
uses it with the knowledge common to the community as to the
product’s characteristics and common usage.”?!® The instruction
tracks the comments to section 402A of the ARestaternent.??° The
comments are intended to emphasize that when consumer expec-
tations as to safety with respect to a particular product are not
met, the user or consumer of that product is entitled to recover.
The essence of the inquiry 1s whether the product in question
presents risks that a reasonable consumer, with knowledge com-
mon to the community as to the product’s characteristics and com-
mon usage, would not expect.?2!

The problem of defining the relevant community remains. The

product, and does it provide better protection against the particular hazard of
which the plaintiff complains?
Third, you must consider the cost of the suggested alternative. Will the
suggested alternative significantly increase the cost of the product?
Fourth, you must consider whether the suggested alternative will affect the
performance of the product.
Before you find the suggested alternative to be feasible, you must find that
any increases in the cost of the product or changes in the performance and func-
tion of the product are outweighed by the added safety of the alternate design.
In determining whether specific emphasis should be placed on a given factor, however, the
ability of a jury to camprehend the jury instruction should be considered. The very com-
plexity of the suggested feasibility instruction makes it questionable. It covers the relevant
factors involved in deciding the feasibility issue, but it is subject to the same criticisms as
the instructions in Barker and Bowman.
219. 4 MINNESOTA PracTICE JIG I, 1188 (2d ed. 1974).
220. See RESTATEMENT {SECOND) OF TORTS § 402A, Comments g, i (1965).
221, See id.
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juries in two Minnesota cases, Bigham v. /.C. Penny Co.??? and Hal-
vorson v. American Hoist & Derrick Co. 2?3 received the pattern in-
struction without further definition. In the context of these
workplace injuries, several questions come to mind. Aside from
questions concerning the expectations of the specific plaintiffs in-
volved in those cases, a question arises as to what the relevant com-
munity is. Is it a community composed of all individuals or just of
construction workers, as in Halvorson, or linemen, as in Bigham?
How the community is defined may make a substantial difference
in the outcome of the case. Evaluating a product that is designed
for industrial use in terms of an ordinary consumer who does not
work in the industry would result in a distortion of the concept. It
seems obvious that consumer expectations, if the community is
narrowed, may differ from the expectations of the members of the
community at large. Those expectations may be lower, given a
greater degree of knowledge of the danger by individuals working
in hazardous occupations, or they may justifiably be higher in
light of the custom or practice of the industry.

In cases in which the product is manufactured for multiple uses,
one of which may involve an occupation that presents unusual
risks, a user or consumer of the product should be entitled to have
the product evaluated in terms of the expectations of individuals
working in his occupation. The jury instructions in Berk v. Univer-
sal Engineering Co.??* provide a good example of how the standard
should be refined. Bjer£ involved injuries sustained by the plaintiff
when he was servicing a rock crushing machine while the machine
was in operation. The trial court instructions on the consumer ex-
pectation standard were as follows: “Now, the rock crusher was
unreasonably dangerous to Mr. Bjerk if it had a propensity for
causing physical harm beyond that which would be contemplated
by an ordinary worker who uses it, with the knowledge common to
those who use it as to its characteristics.”?2>

222, 268 N.W.2d 892 (Minn, 1978}).
223. 307 Minn. 48, 240 N.W.2d 303 (1976).
224. 552 F.2d 1314 (8th Cir. 1977).
225. Se¢ Record at 747, Bjerk v. Universal Eng’r Co., 552 F.2d 1314 (8th Cir. 1977).
The experience of the user of the product should be a critical factor in determining if
a product is defective according to the consumer expectation standard. Compare DeSantis
v. Parker Feeders, Inc., 547 F.2d 357, 363-64 (7th Cir. 1976) w:tt Collins v. Ridge Tool
Co., 520 F.2d 591, 596 (7th Cir. 1975}, cert. demed, 424 U.S. 949 (1976).
Application of the concept is illustrated in the supreme court’s recent decision in
Parks v. Allis-Chalmers Corp., No. 48629 (Minn. Nov. 2, 1979). In Fars plaintiff lost his
arm in a forage harvester. Although there were warnings on the machine, the plaintiff’s
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In an industrial accident setting, this jury instruction clarifies
the inquiry. The defectiveness of the product is measured, not by
reference to the community at large, but by reference to those indi-
viduals who actually use the machine.??6

A suggested jury instruction incorporating a slight simplification
of the consumer expectation standard and a refinement of the
standard to reflect the relevant community is as follows:

A product is in a defective condition unreasonably dangerous
if the plaintiff establishes that the potential for injury by the
product is greater than would be expected by an ordinary user
who uses the product with the knowledge common to those who
use it as to the product’s characteristics.

The final question concerns the relationship between strict tort
and negligence theory. If the Farr standard is used there should be
no problem in instructing a jury that a finding of negligence must
be preceded by a finding of strict liability. The strict liability in-
structions, coupled with a negligence instruction, would read as
follows:

In order for the plaintiff to recover under strict liability it is
necessary for him to establish:

1. That the product is in a defective condition (unreasona-
bly dangerous to the consumer, the user, or to his property).

2. That the defective condition existed at the time the prod-
uct left the control of the seller.

3. That the defective condition was a cause of plaintiff’s in-
jury.

A product is in a defective condition (unreasonably danger-
ous to the consumer, the user, or to his property) if it fails to
perform reasonably, adequately, and safely the normal, antici-
pated or specified uses to which the seller intends (or reasonably
can foresee) that it be put.

In order for the plaintiff to recover under negligence it is nec-

experience with the machine did not, according to the court, necessarily make him aware
of the danger of catching his hand in the machine. Citing Blasing v. P.R.L. Hardenbergh
Co., 303 Minn. 41, 48, 226 N.W.2d 110, 115 (1975), the court said that “[p]ast experience
with a product does not necessarily alert users to all of the dangers associated with the
product.” Parks v. Allis-Chalmers Corp., slip. op. at 7 n.7.
The consumer expectation standard should take into consideration the relative expe-
rience of the user of the product if application of the standard is to have any accuracy.
226. In addition, it is important to define the relevant community. See, g,
d’Hedouville v. Pioneer Hotel Co., 552 F.2d 886, 892 (9th Cir. 1977) (community consists
of users of product, not distributors); Bellotte v. Zayre Corp., 531 F.2d 1100 (1st Cir. 1976)
(state standards for products liability); Hamilton v. Hardy, 37 Colo. App. 375, 380, 549
P.2d 1099, 1103-04 (1976) (community standard of medical practice).

HeinOnline -- 6 Wn Mtchell L. Rev. 62 1980



1980] THE ANATOMY OF PRODUCTS LIABILITY 63

essary to find first that the product is in a defective condition,
and second, that the defendant was negligent in the design
(manufacturing or testing) of the product. Negligence is the
failure to use reasonable care. Reasonable care is that care
which a reasonable person would use under like circumstances.
Negligence is the doing of something which a reasonable person
would not do, or the failure to do something which a reason-
able person would do, under like circumstances.

III. CONCLUSION

Many of the problems that have arisen in products liability law
are due to a confusion of the terminology utilized in thinking
about products liability cases. Other more basic problems are cre-
ated by a failure to formulate principles for deciding strict tort
cases consistent with the fundamental assumptions providing the
basis for the adoption of strict tort.

To begin with, the elements of strict tort can be clarified. Al-
though that is perhaps the simplest task, it is important to under-
stand the elements in order to prevent the overloading of strict tort
to an unwarranted degree. Another problem, duplication of theo-
ries of recovery, can be eliminated in part by recognizing that it
has been the clear intent of the Minnesota Supreme Court to avoid
reliance on 1mplied warranty theory in cases in which strict tort
applies.

Although there may be some overlap between strict tort and
negligence, it is standard practice to continue to utilize negligence
as an alternative theory of recovery. The argument can be made
that it is unnecessary to use negligence when strict tort governs,
but its continued use is desirable and, perhaps, unavoidable.

In defining strict tort for the jury, there must be a clear under-
standing of the problems and limitations of the prevailing Aestate-
ment standard. Its use may not only sacrifice clarity, but it may
place strict tort on too narrow a ground. Use of alternative stan-
dards may avoid the problem by providing a clearer approach to
strict tort, an approach that is conceptually broader than the Re-
statement’s approach. The Minnesota approach to strict tort has
been flexible enough to recognize alternative standards. If the
consumer expectation standard is used, however, it should be with
modifications that will clarify its intent and operation.

Given the continued use of negligence, it is clear that there are
problems in determining how negligence relates to strict liability,
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as is illustrated by the continuing problem of the inconsistent ver-
dict. If the approach suggested herein is followed, the possibility
of arriving at an inconsistent verdict should be eliminated without
sacrificing the conceptual consistency between the theories that
the supreme court has said exists.

The predominant goal of this Article has been to attempt to
clarify some of the many problems that exist with the use of strict
tort liability. The intent has been simply to provide a clearer
framework for thinking about the place of strict tort in products
liability law.
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